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Introduction

Referenda and plebiscites perhaps have never beem ansubject of interest in
Australia than at present. Much of that interesses in a republican context.
Looking back, Australia’s greatest referendum siR@eleration — and greatest
failed referendum in its history — was for a parientary election republic in
1999. Looking forward, both the prime torch-beardéos a republic — the
Australian Republican Movemérand the Australian Labor Pafty- are proposing
plebiscites as a means of pursuing a republic. Begond the republican issue, one
of the most popular responses received by the Ctrenappointed by the Prime
Minister to investigate changes to the provisiohthe Commonwealth Constitution
concerning deadlocks between the Houses was taitéd laws should be put to a
popular vote.

The approach adopted here will be, first, to defimgfly the relevant terms;
second, to consider the suggested advantages efemefn and plebiscites,
especially as instruments of constitutional andsgaanstitutional policy; third, to
pose their very real disadvantages; and, finatlyansider as a highly relevant case
study the current proposed use of plebiscites mmeotion with the resolution of the
republican issue.

" Paper presented to the Australasian Study ofé@eht Group, Annual Conference, Parliament
House, Perth, May 2004.

™ Executive Director of The John Curtin InstituteRafblic Policy and Professor of Government and
Constitutional Law, Curtin University.

! See e.g. Australian Republican Movement, DiscnsBaperThe Process — What Do You Think?
(2003)

2 See e.g. K. Beazley, ‘How may the People be Heaflanning for a new Republic Referendum —
Process and Content’ (2001\Biversity of Notre Dame Australia Law Revigw

Australasian Parliamentary Reviewutumn 2005, Vol. 20(1), 79-88.



80 Greg Craven APR20(1)

‘Referenda’ and ‘Plebiscites’

In strict dictionary terms, there is no particutaagic in either word: each can be
stretched to cover a wide range of popular polfsan almost infinite number of
subjects, with varying legal consequences. NeviEske in an Australian
environment, the notion of a “referendum” is ingdbly linked with the federally
structured vote for the amendment of the CommonWweézdnstitution mandated by
section 128 of that document. This is despite Hut that some State Constitutions
also mandate a referendum for a certain limitegeasf amendments.

The key feature of all such referenda, and mosthbiptthat prescribed by section
128, is that they all are legally determinative.otiher words, given a successful
vote, the referendum result operates to changeetkgant Constitution of its own

force and without further governmental action oscdetion, save only for the

mechanical giving of the Royal Assent.

This is the most obvious contextual distinctionwestn the Australian referendum
and any potential Australian plebiscitewhereas referenda change the law,
plebiscites merely indicate that the people woikd the law to be changed in a
certain direction, it then being the responsibilifygovernment to implement (or
face the consequences of evading) that preferéndbis sense, where referenda
are legally determinative, plebiscites are meraysultative, whatever moral or
political force they may possess. A classic illason of this distinction is
comprised in the proposed republican plebiscitdsere the Australian people first
would be asked whether they want a republic, aed thhat sort of republic they
would prefer. In neither case will their answer ridpa a word of the Constitution,
though it may well set in place a process of change

There are two other obvious differences betweentrAlisn plebiscites and

referenda. First, Australian usage confines thm teaeferendum” to constitutional

polls, whereas plebiscites potentially may be engdofor wider objects, as when
one was used in connection with the choice of arstralian national song.

Nevertheless, both will be considered primarilyairtonstitutional context in this

paper. Second, at a national level, whereas aeredem is intrinsically federal in

character, with a dual majority requirement thgr@posal receive both a national
majority and a majority of votes in a majority ofags, no such requirement
necessarily inheres in a more informal plebisaitBich could be conducted as a
simple national poll.

3 E.g. section 50Constitution ActL889 (WA), which protects the office of State Goar
4 See e.g. Senate Legal and Constitutional Commiftee Road to a Republ{2004) 25-6 (hereafter
Senate Committee Report).
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Advantages of referenda and plebiscites

Referenda

To begin with referenda, the section 128 referendsira central feature of the
Australian Constitution, and is defensible on iisderms as special case.

It is far from clear that the Australian Founderdlyf appreciated the wider
implications of including the referendum procesghimi the Constitution, and
especially the difficulties that it would pose fattempted constitutional reform.
This said, given that the Australian Constitutionpst unusually, was created
through an initial, popular, federal referendum gass, and thus represents a
constitutional settlement deriving its legitimacyorh a massive act of popular
consent, it is extremely difficult to envisage astier means by which it plausibly
might be amendetin other words, the referendum process for thenament of
the Constitution derives virtually inevitably frothe circumstances of its creation,
and goes to the very heart of the Australian fadsra While the practical
difficulties it poses will be considered presentlyere is not a great deal of point
analysing its positives beyond noting that it isaquically and culturally
indefeasible, and its dispensation inconceivable.

Plebiscites

Plebiscites are not a fixed feature of the Ausralconstitutional landscape, and
their suggested advantages can be more profitalilydispassionately assessed.
These advantages have been strongly asserted lyyrepaublicans in their attempt

to advance the republican cause beyond the tragtkwof 1999, a disaster they
ascribe largely to public indifference and diseregagnt.

First, the lead argument in favour of plebischeés,a constitutional or any other
context, is that they are fundamentally democr&acfar as this proposition goes, it
is hard to argue with: notwithstanding the fulmioas of monarchists like
Professor Flint,it is hard to escape the conclusion that a poplibiscite is, by
definition, a democratic exercise. This does naessarily mean it is an exercise in
guality democracy.

Second, plebiscites are not only democratic, thieydaectly democratic. Whereas
parliaments are only derivatively democratic as [poesing the people’s

representatives, plebiscites involve the expressfahe popular will by the people
and without the need for obfuscating legislativéeimediaries. As such, their
supporters argue that they represent a supericgr prand of democracy.

5 See generally Greg Cravebonversations with the Constituti¢2004) 223—34.

5 There is a detailed analysis of conceptual argusnigoth in favour of and against plebiscites & th
specific context of an Australian republic in Sen@bmmittee Report, 24—-39.

" See e.g. Senate Committee Report, 25
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Third, plebiscites have the potential to directhgage the people in government.
Where parliamentary processes are things done ® phople by their
representatives, plebiscites represent nothingtlessthe people making decisions
for themselves. Within the context of a plebiscites people become a part of their
own government.

Fourth, popular engagement in government means |@opeaducation in
government. A populace that is directly involved timne resolution of vital
communal issues should be a populace that comasderstand better not only the
particular issues involved, but also the wider psses of government themselves.

Fifth, a population that has gone from being aa gflectator of its own government
to a direct participant in that process is far miikely to feel confidence in and

attachment to it constitutional structures. In ge avhen citizens routinely deride
parliaments and politicians as self-interestedam@nces, this is no mean dividend.

Finally, plebiscites seem to be a highly plausinkans of resolving legislative and
constitutional deadlocks. Where the ordinary paditior constitutional process has
ground to a halt in a mire of day-to-day recrimioas, what could be more

reasonable than to take the matter to the peoplesolution?

Once again, all these suggested advantages obpisi are strongly advanced by
many republicans in the lead-up to the next, iradle referendum on the question
of Australia’s head of state.

Critique of Referenda and Plebiscites
Referenda

Australian constitutional referenda, for all théistoric inevitability and federal
logic, undeniably have imposed serious limitationpon the process of
constitutional amendment. Most obviously and notasly, constitutional change is
extremely difficult in Australia: of forty-four prmsals since Federation, only eight
have succeeded. Of course, this is not to saythirég-six splendid proposals have
gone down to the pit. Many failed referenda eitletly deserved defeat, or were at
least of questionable valfe.

More obijectively troubling than its comparativelywl success rate has been the
internal political dynamics of the referendum metdba. These dynamics have
been at least as responsible for the prevalentréibf referenda as their own
quality. The first factor here is that our highlgrisan system of parliamentary
government almost guarantees that referenda aghtalong party lines, especially

8 See. e.g. Tony Blackshield and George Williafsstralian Constitutional Law and Theof998)
1183-8.
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if put (for reasons of economy) during an electampaign. Thus, if a government
proposes something, the opposition will consideglftalmost duty-bound to resist
it. As the mathematics of referenda ensures thapesposal opposed by one of the
major parties is doomed to electoral defeat, thémms that most referenda of any
real significance will be doomed before they argure

Even more serious has been the ease with which @b can sway the electorate.
Possessing a perfectly functional Constitution, libeic position of the Australian
people on referendum questions has been: whenuhtdaote No. The practical
effect of this has been that, like a criminal ksten defending his client by
confusing the jury, proponents of a No vote haveelgeto sow epic confusion to
guarantee a measure’s defeat. As constitutiongdgsitions and confusion walk
hand-in-hand in the popular mind, this is a fanfrdifficult task?

Things might be different were it possible readity “educate” the people on
constitutional matters, as hopeful reformers oftespose. Yet there is no obvious
means by which twenty million Australians may beught from a standing start to
rapid constitutional literacy. This factor is patiarly potent, given the further
reality that most Australians simply are not ingteel in issues of constitutional
reform, and despite the enthusiasms of their ketteill resist all attempts to
impose such an enthusiasm upon them.

All in all therefore, and for better or worse, aegime of constitutional referenda
means that there will be relatively few formal amhexents to our Constitution, and
almost no large amendments. On one level, thisdiseply conservative result. On
another, it tends to promote less formal (and llegisimate) means of constitutional
variation, through such avenues as High Court pm&zation. None of this ever is
likely to change.

Plebiscites

Turning to plebiscites, these have many disadvastdgopth in a constitutional and
non-constitutional context, though they sometimes teard to discern against the
rosy background of direct democrady.

Perhaps the first is that they have the obviousmni@l to be deeply destructive of
our standard psychology of representative demociBgyositing the plebiscite as
a better, purer, surer form of democracy, propanheatthe same degree subtly
undermine the claims of representative democradypaniiamentary government to
genuine democratic status. At a time when parlidimestocks are low indeed, this
is dangerous.

9 See Craven, above n. 5, 232-3.
10 Again, see generally the consideration of pléteisdn the Senate Committee Report, 24—39.



84 Greg Craven APR20(1)

A further inherent difficulty with plebiscites, flang from their non-dispositive
character, is that they tend to promote a shallagkadaisical consideration of the
issue to which they relate. Just as the low sucadssof referenda in Australia is
significantly attributable to the fact that theataate knows all too well that it will
get precisely what it votes for, so a populationowinderstands that a vote at
plebiscite is nothing more than a strong hint teegoment, and subject to a variety
of further, refining steps, is likely to treat theocess with a good deal less caution
and deliberation®

This has the effect that, all things being equakbiscites will operate
advantageously in respect of certain types of majso These will be measures
possessing strong surface appeal, but which alsoiviem underlying difficulties
which are not immediately apparent. The relativakgllow consideration involved
in a plebiscite will readily attach to the attraetishell of the proposal, without
penetrating into the difficulties below. For thisason, proposals that would stand
no chance at a full referendum may well pass aisidb.

It should be clearly understood that these tenésnwill be particularly intense in
the context of multi-option plebiscite. In the cask a referendum, which by
definition involves a single proposal, attentiord amiticism is directed exclusively
towards the measure in question. It has nowhehnediey and must succeed or fail in
the full glare of public debate, a glare focussgdhe fact that a positive vote will
effect immediate constitutional change.

In the case of a multi-option plebiscite, not onjll public consideration be
discounted in the usual way for a non-dispositioi, fput that consideration will be
divided between the one, two, three or four projsoea offer, each receiving far
less attention and criticism than would have bdendase had it been put alone.
Once again, the tendency will be to advantage @halflawed, proposals with
much to shout about and more to hide.

All of this means that plebiscites, most problexwty in a constitutional context,
are seriously open to abuse. In particular, th@@nent of some amendment to the
Commonwealth Constitution that is deeply flawed possessed of significant
surface appeal may be enormously tempted to ‘appethle people’ by plebiscite
before the referendum process is even begun. Rlpsm, it might prove possible
to ‘ock in’ the desired proposal as the popularioh@t a point before it has been
exposed to the intense criticism typical of a refigla campaign, or indeed, of a
deliberative process like a constitutional convamti Where a proposal has
competitors, such tactics may be particularly effecin ensuring that it is the one
chosen to go to referendum.

Finally, in all these senses, plebiscites (and @afhe constitutional plebiscites)
have the potential to be deeply anti-deliberat®s eliciting from the population a

11 See e.g. extract of evidence, G. Craven, Senaterfiit/a Report, 29
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premature answer based upon a shallow discussitreatlevant issues, they can
be employed to lock-in a particular policy optigmlitically proof from revision
regardless of the difficulties that may later eneedlg a non-constitutional context,
this might mean that a measure, once approved edtisgite, was effectively
immune from meaningful parliamentary improvementd ascrutiny. In the
constitutional sphere, a measure might thus bedfr'em the scrutiny of
parliament, or some specially constituted bodyhsaga constitutional convention.
Once again, this type of gambit will be most atiikecto the author of an appealing
but flawed proposal.

Case Study — Republican Plebiscite Proposals

The background to the current plebiscite proposadsin the conclusions drawn by
many republicans concerning the failure of 199% ™o most important are, first,
that the referendum failed because it did not eadhg people; and second, that it
failed because it did not offer the people the mdhbey wanted, namely, direct
election*? To those subscribing to these (highly dubious)hsuthe challenge is
seen as being to ensure that direct election isntetb as the next republican
referendum model, thereby ensuring popular engagetaad referendum success)
through granting to the people their dearest ctutginal wish.

There are two difficulties with this programme. dEjr political and other
constitutional elites are bitterly opposed to dirdection, on the grounds that it will
create competing poles of constitutional power leetw Prime Minister and
President, and so wreck the Constitution. Theseselare powerful and highly
articulate, and will have strong influence in tharl@ments, parliamentary
committees and constitutional conventions that mtlymmight be expected to
deliberate on and choose a republican model. Indbéeg may well be powerful
enough to scupper direct election before it is exgaorsed as a model, as occurred
at the 1998 Constitutional Conventith.

This leads to the second problem. Very much atawae with existing
constitutional arrangements, direct election idgarbodel with big issues and big
potential problems. In forums like parliament andaavention, these issues and
problems will be lovingly picked over and exposeddirect election’s opponents.
The problem thus is that under a standard prodessyor constitutional reform —
say, an information campaign, followed by a conwmntfollowed by a bill —
direct election will sustain heavy and almost dalyafatal casualties, succumbing
to some more conservative model before it evenuiggpthe people. How, then, to
get it to the launching pad of referendum?

12 5ee generally, Brian Galligan, ‘A Radical Alternativ- An Executive Presidency: Can we abolish
the Governor-General?’ (2001 ) Biversity of Notre Dame Australia Law Revié:.

13 The leading expression of such view probably ig@imed in Richard McGarvi&@emocracy:
Choosing Australia’s Republi@d999).
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The answer now provided by the Australian LabortyPand those ascendant
elements of the Australian Republican Movement @avag direct election of a

president, centres on the use of a series of pliédssto by-pass the obstinate
constitutional elites and their tiresome scrutifilye specific proposal thus is for the
two plebiscites, the first on the general questadnwhether Australia should

become a republic, the second providing a choited®n a number of republican
models. It is not yet clear whether these plekiscitill be held sequentially or at
the same time, or whether there will be a thirdbjgeite on the name of any
republican head of state (president or governoegeh What is quite clear, for

reasons that presently will emerge, is that theorsgic multi-option plebiscite is

programmed to produce a direct election outcome.

What is one to make of this raft of plebiscites® Tinst at least arguably has some
utility, in the sense that it would provide somdigation of the general direction in
which Australians want to go, and of whether futtgeublican agitation is justified.
It certainly provides the opportunity for a cleapeession of republican opinion (or
otherwise), free of the “Not this republic” disttimns that bedevilled the 1999
referendum. In this sense, it might be regardedemasra ground-clearing exercise
than anything else, and it certainly privilegespaoticular republican outconté.

On the other hand, there may well be a sizeablebeuraf Australians who will
find it impossible to answer the generic questibmvbether Australia should be a
republic unless that question is attached to aip@sodel. It is precisely for thus
reason that some republicans would like both ptéteis to be put simultaneously,
on the grounds that the second would lend spegificithe first.

It is, in fact, the second multi-option plebiscitat is deeply troubling, largely for
the reasons rehearsed generally in relation toiquites earlier in this paper. The
first thing to note about this plebiscite is itogrammed outcome: direct election.
The reasons underlying this conclusion are so aisviand the outcome itself so
patently intended, that it is surprising that arggahould go to the trouble of
disputing them.

Thus, the second plebiscite will offer Australisamhoice between around four
republican models, one of which will be parliamewntalection, while at least one
other (but more probably two) will comprise a vatiaf direct election. Given that
it is difficult enough to persuade the Australiagople to focus intensely upon a
single proposal at referendum, their inclinatiomibalertake a detailed and sustained
analysis of no less than four competing republicenels at the same time cannot
seriously be asserted.

The inevitable result therefore will be that in theirling contest of a multi-choice
plebiscite, the option with the greatest degreienofiediate popular appeal must win

14 As accepted by the Senate Legal and Constitut@oaimittee: see Senate Committee Report,
137-8.
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over its less winsome, more complexly argued opptnevioreover, the fact that
such an option contains serious difficulties shauddl prove an impediment. Lone
referendum options are exposed to undivided pudtiwtiny, but the room for
detailed analysis in a four-cornered plebiscitetesiis minimal.

Which republican option has immediate popular appdale coincidentally raising
fundamental constitutional issues? The answeréctelection, whose opinion poll
good looks will carry it through the plebiscite, ehthe intrinsic shallowness of
that exercise, with its non-dispositive characted dimited capacity to expose
difficulties, will ensure that the enormous probtemf direct election receive
minimal ventilation. A multi-option republican plsisite produces direct election as
hens lay egg§.

This, of course, is enormously important to direleiction republicans, given that
the next step of the plan is a constitutional cotie& at which, instead of a variety
of models being debated, only the proposal endasgtebiscite can be discussed.
Thus, the intended outcome of the plebiscite prab@sto ensure that, after the
plebiscite, only ‘approved’ republican discussi@n contribute to the formulation

of a referendum model.

The apparent object of this is two-fold. Firstwilll prevent the exposure of the
difficulties of direct election at the anticipatednstitutional convention. That will
be a constructive event, presumably peopled exalysiwith constructive
delegates. Second, the process will place maximuesspre on conservative
republicans, bitterly opposed to direct electiom,accept its victory and work
towards its least atrocious accomplishment. Therradttive would involve dealing
themselves out of the republican game altogetheurlerstood, the plebiscite is
not an exercise in democratic engagement, but i@ayattempt to close discussion
down through a pre-emptive and deliberately ilbmhed public vote, at a point
before the public has had an a opportunity to becamare of the deficiencies of
the anointed model.

Ironically, the whole effort will be in vain. Ondke direct election model emerges
to referendum, it will be met by the full fury d&inatural opponents, the republican
cohort of which presumably will be particularly aged that it has been cynically
excluded from the entire process. At this point,thé complications of direct
election lovingly will be made manifest as parttbé usual referendurdanse
macabre Anyone who believes that the inviolable rulesaferendum politics will
be suspended simply because a large proportioheoAtistralian people at some
increasingly distant point in the past gave nordinig approval to the model in
guestion is seriously deluded. Just as the contgits of direct election are
generous, so its shredding in the mincer of a esfdum will be thorough.

15 See extract of evidence of G. Craven, Senate CdesiReport, 29.
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In short, the proposed multi-option republican delbe is a good example of the
deficiencies of that species. It comprises an nstcally shallow assessment of
constitutional policy options, which is highly maniable in the production of a

desired outcome. It works to discourage seriousbeletion, and consciously

privileges an outcome whose surface popular apggalbe employed to cover its

deep underlying deficiencies. The whole procesesgned, not to broaden debate,
but to lock in a desired outcome with as littledneenient criticism as possible.

Conclusion

Constitutional referenda are a fact of Australianstitutional life. Whatever their
deep limitations, they match our present federapupar reality with the same
reality that founded the Constitution. Plebiscitesid especially constitutional
plebiscites, are altogether different. As the psmub republican plebiscite
illustrates, they are all too readily employed toduce programmed outcomes by
deeply flawed means. A



