Subordinate legislation: lively scrutiny or
politics in seclusion®

Mark Aronson’

Introduction

Until recently, all Australian parliaments have had committees charged with the
scrutiny of subordinate legislation, most of which runs the risk of disallowance in
either chamber of the legislature. Queensland’s dedicated scrutiny committee has
recently made way for a series of portfolio committees which include the scrutiny
of subordinate legislation as just one of their tasks. All committees, old and new,
have steered clear of scrutinising subordinate legislation for their policy or
substantive content. Indeed, they remain committed to a scrutiny criterion that
deems it ‘inappropriate’ for subordinate legislation to contain any policy or
substance. That commitment has long passed its use-by date, because subordinate
legislation typically contains the policy and substance of many legislative schemes,
particularly those of a regulatory nature. The challenge for scrutiny committees is to
find ways of reporting on matters of policy and substance whilst maintaining their
bipartisan mode of operation.

The Queensland parliament recently hosted the latest in a long line of biennial
conferences of parliamentary committees whose remit is the scrutiny of legislation
— the Australia-New Zealand Scrutiny of Legislation Conference 2011. That
Queensland played host may seem ironic to some, because its dedicated scrutiny
committee had only just been abolished. Queensland had, however, a group of
delegates determined to ensure that the new portfolio committees should continue to
perform the scrutiny functions previously performed by a single committee.

Queensland was not the only jurisdiction experiencing a sense of transition. Several
of the conference papers (as yet unpublished) protested at the increasing difficulty
of conducting effective scrutiny. There were complaints about the inability to
conduct effective scrutiny of national scheme legislation, and about the increasingly
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tight deadlines to which governments expected scrutiny committees to conform. A
delegate from Western Australia summarised the conference thus:*

The conference was a wide-ranging one. The theme was that of ‘nowism’; in
essence, the challenges faced by Parliaments in scrutinising legislation at a time
when people expect instantaneous results — people expect things to be done
urgently and when there are considerable pressures on Parliaments to consider the
legislation put before them.

A persistent theme was the prevalence of ‘skeleton legislation’, by which was
meant primary legislation (acts) which contained precious little, if any, matters of
substance or policy, leaving all of that to be developed and exposed later in
subordinate legislation. Skeleton acts raise a number of concerns, ranging from the
transfer of substantively important legislative power from the parliament to the
executive, and the diminution in the transparency of a legislative process
increasingly conducted without parliamentary debate.

Scrutiny committees originally focused solely on subordinate legislation, although
nowadays, the committees in four Australian jurisdictions also scrutinise bills for
primary legislation. Until relatively recently, the content of subordinate legislation
used mostly to be limited to matters of detail, technical and procedural issues, and
other non-substantive matter. From their inception, scrutiny committees have been
charged with checking subordinate legislation for its compliance with rule of law
and civil liberties principles that were so uncontroversial as to enable the
committees to function in a purely bipartisan manner — they had no need to
consider matters of substantive policy. Those days have long gone, and the question
which must now be addressed is whether (and if so, how) the scrutiny function can
be continued in a bipartisan manner whilst expanding its scope to match the
expanded scope of subordinate legislation itself.

Legislation: from old to new

The nature of parliamentary legislation has changed considerably over the centuries,
but for present purposes, it is convenient to start by looking at a typical annual
statute book around the time of european settlement of Australia. British legislation
at that time was extraordinarily specific. For one of his constitutional history
lectures, Maitland gave as an example the statute book for 1786. This contained 160
‘public acts’ and 60 ‘private acts’. Roughly half of the public acts were entirely
limited in their operation to specific localities, and the private acts related to
individuals, effecting divorces, name changes, rectification of individual marriage
settlements, and so forth. According to Maitland, parliament:’

...seems afraid to rise to the dignity of a general proposition; it will not say, ‘All
commons may be enclosed according to these general rules’, ‘All aliens may
become naturalized if they fulfil these or those conditions’, ‘All boroughs shall
have these powers for widening their roads’, ‘All marriages may be dissolved if the
wife’s adultery be proved’. No, it deals with this and that marriage. We may
attribute this to jealousy of the crown: to have erected boards of commissioners
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empowered to sanction the enclosure of commons or the widening of roads, to have
enabled a Secretary of State to naturalize aliens, would have been to increase the
influence and patronage of the crown, and considering the events of the
seventeenth century, it was but natural that parliament should look with suspicion
on anything that tended in that direction.

Maitland went on to note how things had changed from around the time of the
Great Reform Act of 1832.* Legislation became increasingly general, enacted for all
localities, and responding to types of transactions rather than the parties to
particular transactions. Many acts made sweeping changes to the law. In Maitland’s
terms,” Parliament stopped governing the country, and concentrated on the business
of legislating. It increasingly left the tasks of application of the law and judging to
the executive and judicial branches respectively.

Maitland’s observations were not intended for publication. They were notes for his
lectures in 1887—-1888, published posthumously in 1908. By then, the style of
legislation had begun to turn once more. The NSW statute book for 1908 largely
conformed to Maitland’s description of what for him was a modern act, setting
generalised requirements that the administration could apply directly without the
need for subordinate legislation to fill in the specifics. There was a great deal of
subordinate legislation, but most of it seems to have been concerned with the
technical details about process and forms, leaving the policy and substance to the
primary acts. As for the acts, some of them were necessarily specific, such as the
appropriation acts, and acts relating to specific tramway and railway lines. There
were also acts, however, whose style had no eigthteenth century counterpart. In the
area of industrial relations, for example, one act reformed and enlarged the entire
labour law regime for the state.® Another act’ set 48 hours as the standard working
week, and 4 shillings per week as the minimum wage. Overtime was tightly
defined, and the act itself laid down minimum additional rates for overtime of 3
pence per hour, plus 6 pence tea money.

Another act from the same year had signs of Maitland’s idea of modernity, plus
elements that we would more readily recognise. The Pure Food Act 1908 (NSW)
aimed to prohibit drugs and food that were dangerous, putrid, or adulterated, and
the Board of Health was empowered to set standards for food and drug purity. The
same act, however, also went into some detail of its own about labelling. For
example, proper labelling had to tell consumers of the proportions and quality of
products containing morphine, opium, cocaine, heroin, alpha or beta eucaine,
chloroform, cannabis indica, chloral hydrate, or acetanilide.®

The Pure Food Act was not alone. Another act of the same year required that
passenger lifts be driven by qualified attendants.’ It inserted that requirement into
some larger legislation enacted only 6 years previously, which had gone into
extraordinary detail about the minimum safety requirements for scaffolding, lifts
and h?/ldraulic machinery at building sites.'® Bricklayers’ scaffolds, for example, had
to be.
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...secured by best Manilla-rope, not less than one and three-quarter inch circum-
ference, and fifteen feet long, or bolts not less than five-eighths inch diameter.
All lashings to be properly wedged, such wedging to be tightened after rain.

Maitland’s acts were different, then, from those of the eigthteenth century, because
they contained statements of general principle; but they were also piecemeal, each
act building upon the last and focusing only upon some particularly pressing and
specific issue. Sidney Webb wrote this in the preface to a 1911 work on the factory
legislation:'?

This [past] century of experiment in factory legislation affords a typical example of
English practical empiricism. We began with no abstract theory of social justice or
the rights of man. We seem always to have been incapable of taking a general view
of the subject we were legislating upon. Each successive statute was aimed at
remedying a single ascertained evil. It was in vain that objectors urged that other
evils, no more defensible existed in other trades, or amongst other classes, or with
persons of ages other than those to which the particular Bill applied. Neither logic
nor consistency, neither the over-nice consideration of even-handed justice nor the
Quixotic appeal of a general humanitarianism, was permitted to stand in the way of
a practical remedy for a proved wrong. That this purely empirical method of
dealing with industrial evils made progress slow is scarcely an objection to it. With
the nineteenth century House of Commons no other method would have secured
any progress at all. More serious is the drawback of the unevenness of the progress.

Laws for occupational health and safety remained both highly prescriptive and
extrordinarily piecemeal down to the third quarter of the twentieth century.
Legislative programs from the mid-1970s to the early 1990s set about replacing
many of the details with generalised statements of principle.”” By that stage,
however, many'* of those details had already shifted from primary acts to
subordinate legislation.”” The strict design rules for scaffolding, for example, had
become even more elaborate,'® but they were all to be found in subordinate
legislation. Also the labelling rules in the Pure Food Act 1908 (NSW) for drug
compounds had become very general, with all of the detail being left to subordinate
legislation.'’

These days, the shift away from primary acts goes even further in some areas.
Australia’s Therapeutic Goods Administration (TGA), for example, has wide
powers over the sale of medical instruments. It works in a highly structured
regulatory environment comprising what on any functional analysis can only be
described as four levels of legislation. First, there is a primary act,'® and secondly,
there is subordinate legislation that theoretically runs the risk of disallowance in
either chamber of the parliarnent.19 Immediately beneath those two levels, however,
are guidelines that the TGA itself has promulgated; these are not legislative
instruments subject to disallowance in either house.”’ Fourthly, there are
international standards that aim for an international harmonisation of standards, and
for recognition of testing processes pursuant to mutual recognition agreements with
Europe, Switzerland, North America and Singapore.”'
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Other examples are easily found. Commonwealth legislation requires that retail
customers of licensed advisers in the financial services industry be accorded access
to appropriate dispute resolution schemes, and no scheme is appropriate until it has
first received the corporate regulator’s approval.”? The schemes themselves,
however, are not legislative instruments, and there is real uncertainty as to their
precise legal status.”

One more example must suffice, this time from the regulatory field involving
statutory rights of competitive access to basic services such as electricity grids, rail
lines, and telephone exchange systems. Access codes are binding once they are
finalised, but the relevant act goes out of its way to insist that they are not
legislative instruments. Only the Guidelines are legislative instruments that run the
risk of parliamentary scrutiny, and they have no more weight than considerations to
guide the decision-making processes.**

Reversal or adjustment?

I have to this point been purely descriptive. For the best part of a century,
substantive legislation has increasingly been found in subordinate or other
legislative documents which go by a variety of names. Maitland, it will be recalled,
had said that since roughly the time of the Great Reform Act of 1832, parliament
had stopped governing and had restricted itself to legislating. Post-Maitland, one
must now acknowledge that except in constitutional terms, parliament is no longer
the primary legislator. That should come as no surprise; executive dominance of
parliament has long been recognised. What is surprising, however, is the extent to
which parliamentarians are kept in the dark as to the content of subordinate
legislation. In particular, their scrutiny committees avoid comment on matters of
substance.

Whilst acknowledging that the change in legislative style was a gradual affair,
Maitland had singled out 1832 as particularly significant because the Great Reform
Act of that year had started the democratisation of the electoral system. His
argument was that parliamentarians started to trust an elected executive, where
previously they had good reason not to trust the crown.”” On the other hand, one
could argue that regardless of whether it was elected, an executive branch of some
sort would inevitably have had to assume the tasks of governing on a national scale,
given the enormous co-ordination requirements of the newly industrialised society.

A couple of American articles prompted the suggestion that the shift to executive
legislation was not just an inevitable consequence of the administrative state
requiring masses of detailed rules. They suggested that the shift to skeleton acts at
least correlated with (and perhaps was caused by) a loss of interest on the part of
elected politicians themselves, and/or a reduction in the time available for members
to work on the detail of bills. Edward Rubin summed up the trend to skeleton acts
and substantive subordinate legislation (or other instruments) as a shift from the
transitive to the intransitive.?® In his terms, an act was transitive when its detail was
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sufficient for the act to be immediately operative. Modern Acts, he wrote, are
typically intransitive. Peter Strauss illustrated not just the shift away from transitive
legislation, but also the loss of interest shown by Representatives and Senators in a
bill’s specific content.”” Strauss compared federal railroad safety laws enacted in
1893 with federal vehicle safety laws enacted in 1966. Back in 1893, individual
legislators worked on the bill’s detail at length before agreeing on its final form. In
1966, any congressional consideration of a bill’s detail was left to a huge
congressional bureaucracy, supervised by politicians’ staffers.

I am not sure that the accusation of loss of interest was entirely fair, and even less
sure in the case of Australian MPs. Comparisons with another country can be
dangerous, particularly if its executive branch does not sit in its legislature.
However, the percentage of their working time that our politicians can reasonably
be expected to devote to legislative detail has definitely diminished. In addition, it
appears that Australian legislatures sit less often than their counterparts in London
and Washington.® As important, the amount of legislative detail has grown
exponentially. The net result is that, page for page, our politicians necessarily give
far less personal scrutiny to legislation these days than did their predecessors when
the scrutiny committees were first established. I emphasised ‘personal’ because, as
their work loads have increased, parliamentarians must be ever more reliant on
assistangg:, whether from within the parliamentary service or from external
sources.

I should not be understood as seeking to argue against this trend. The administrative
state requires ever more legislation which must, in its turn, be ever more flexible.
There is simply insufficient parliamentary time for members to work on most of its
detail. Some would add to the argument of administrative necessity a further
argument for executive legislation and minimal involvement from parliamentarians.
This is the argument for government convenience. That argument sometimes
presents as something akin to an argument for emergency powers, because the
government claims an overwhelming need for the speedy passage of primary
legislation, with the detail being left until later because the government processes
themselves have not yet had the time to get to those. In a paper given at the 2009
Scrutiny of Legislation Conference, Dennis Pearce wrote:*

...matters are often left to be included in regulations because there has not been
time to cover all issues in the Bill introduced into the Parliament. Time is thus
gained to deal with matters that may be of significance.

One suspects the government’s lack of time to formulate much more than a skeleton
bill is sometimes a product of the current political addiction to the 24-hour news
cycle, with its demands for almost daily announcements.

War powers have always constituted the most obvious case for executive
legislation, but government claims for plenary legislative power have not stopped
there. The UK’s legislative responses to the global financial crisis were
extraordinary. Primary acts invested in the executive branch a power to legislate on
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the run, both generally and in relation to specific bank insolvency issues, and both
prospectively and retrospectively. Executive legislation could even effect
retrospective amendments of primary acts, bringing forth the usual protests against
Henry VIII clauses,’’ named after a tyrannical king who had forced parliament to
invest him with the power to make subordinate legislation amending or suspending
the terms of primary legislation.”> Some of the UK’s new executive legislation to
deal with distressed banks was theoretically subject to negative resolutions in either
house, but resolutions would inevitably have come too late. Some of the executive
legislation took the form of codes or guidelines that lacked even a pretend risk of
disallowance.*

The first round of stimulus spending and stabilisation funding for financial
institutions in the US did not look much better. Known colloquially as TARP,* the
Emergency Economic Stabilization Act’”” started out as a proposal from Treasury
Secretary Paulson for a three-page bill, which would have given him unlimited
authority to spend up to $US700m on so-called troubled assets. The bill grew like
Topsy, partly to enhance Treasury’s options, but also because it was padded out
with all sorts of pork barrel emolients.*® In fact, both the UK and the US legislative
schemes were operationalised largely in accordance with the rule of law,”’ as one
Would3gexpect of two of the most stable democracies and capital centres in the
world.

Closer to home, Prime Minister Kevin Rudd’s failed Carbon Pollution Reduction
Scheme Bill 2010 (Cth) (CPRS) ran for 559 pages, and that is not including the 10
cognate bills which accompanied the principal measure. For present purposes, the
bill’s most striking feature was that it left so much to subordinate legislation, and
that was where the real action would have lain. Liable entities were to buy and trade
emission units, but subordinate legislation would have set their price in all but the
first year, the number of units on issue after that, the rate at which that number
would decline, the entities that would have been required to buy their permits and
those that would have received at least their initial allocation gratis, the number and
prices of international off-sets, the industries or sectors that would have been
eligible for direct assistance or compensation, and the assistance and compensation
formulas themselves.

Whatever one thought of the theoretical or practical merits of an emissions trading
scheme, one can readily sympathise with the complaint from several industry
groups that CPRS would have left too much to subordinate legislation.”” CPRS was
not an emergency measure, and one might reasonably criticise the amount of detail
it would have left to subordinate legislation. Of course, it was necessarily a
regulatory work in progress, and some degree of regulatory flexibility would still
have been integral to a more detailed bill, but one might reasonably have wished for
less haste and more detail.

One might debate whether government resort to primary acts that are skeletal can be
reversed or only made more difficult. My own view is that the skeleton act is one of
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the regrettable outcomes of a lethal combination of two forces. These are our drift
towards a presidential-style of government, and a crippling rigidity of party
discipline. Whatever its causes, however, it is pointless for scrutiny committees to
restrict their scrutiny to the merely technical aspects of a measure.

Policy neutrality and subordinate legislation

In the old days, scrutiny committees looked only at subordinate legislation. In four
Australian jurisdictions,*” the committees that scrutinise subordinate legislation now
have additional functions, such as bill scrutiny. One criterion that scrutiny
committees have always had in their check-list when determining whether to bring
subordinate legislation to the notice of the house is whether it contains matter that
belongs more appropriately in primary legislation. For convenience, I call this the
‘appropriateness’ criterion. Except for NSW, the appropriateness criterion remains
to this day.*' It is obviously circular, but its original intent was in part to confine
matters of policy or substance to primary acts. If its original intent were strictly
applied, it would provide considerable justification for the policy-neutral approach
that all scrutiny committees adopt, even where they are dual function committees. It
appears that so far as they scrutinise subordinate legislation, all scrutiny committees
regard policy neutrality as a point of principle verging on pride. The justification for
policy neutrality needs further examination.

The Senate Standing Committee on Regulations and Ordinances is Australia’s
oldest scrutiny committee, dating back to 1932, and its current explanation of this
criterion takes the form of examples of non-complying instruments. Putting aside
the case of uniform national laws, its examples are revealing. Matter is more
‘appropriately’ located in primary legislation if it ‘fundamentally changes the law’;
or if it ‘is lengthy and complex’; or if it is ‘intended to bring about radical changes

in relationships or community attitudes’.*

As substantive legislation is increasingly to be found not in primary acts but in
subordinate legislation, one must question how much meaning will remain in the
standard scrutiny criterion that certain matter is not appropriate for subordinate
legislation. The whole point of skeleton acts is that they do indeed leave for
subordinate legislation many rules that will fundamentally change the law, or which
are lengthy and complex, or which are designed to effect radical attitudinal or
relationship changes. CPRS would have ticked all of those boxes to an
extraordinary extent.

The continuing validity of the appropriateness criterion is even more questionable
in those jurisdictions® whose scrutiny committees must also consider any
regulatory impact statement (RIS) that accompanies subordinate legislation. The
very premise of the RIS process is that subordinate legislation in fact deals with
contentious matters of policy and substance.
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The RIS procedure is sometimes conceived as a crude cost-benefit analysis in
which the regulatory proponent is made to bear a heavy burden of proof in
justifying the introduction of a new piece of subordinate legislation. In fact,
however, all RIS jurisdictions stipulate that social costs and benefits also count,
alongside the more obviously tangible pecuniary measures.** All RIS jurisdictions
also require some measure of public consultation, as does the Commonwealth,*
even though it has not legislated for regulatory impact statements. In all four
Australian RIS jurisdictions plus the Commonwealth, one of the exemptions from
having either to consult or prepare cost-benefit analyses is that the proposed
subordinate legislation is mere ‘machinery’. In other words, the RIS and
consultation procedures are engaged only where policy issues are or might be in
contention, and the whole point of the exercise is to encourage and assist
appropriate policy scrutiny and debate. The exemption of ‘machinery’ provisions
from the process serves only to emphasise how rapidly the appropriateness criterion
is approaching its use-by date.

It would appear, however, that only NSW has dropped the appropriateness test,
although it has legislation that expressly forbids its scrutiny committee from

questioning ‘Government policy’.*

Queensland recently conducted a radical review of its parliamentary committee
system. A major report ensued,’’ and its major restructuring recommendations were
adopted. Up to the start of July 2011, the former Scrutiny of Legislation Committee
was a fairly typical dual-function committee, scrutinising bills and subordinate
instruments against two separate but overlapping sets of criteria. So far as it
scrutinised subordinate legislation, the committee would check that it ‘contains only
matter appropriate to subordinate legislation’ — the standard ‘appropriateness’
criterion.”® The old committee has now gone, and none of the new committees is
charged solely with technical scrutiny functions.

Seven portfolio committees have come into existence in Queensland, each with
wide-ranging responsibilities over a range of portfolio areas.” In essence, no issue
is theoretically off the table for the portfolio committees. For the departments,
entities and subject matter within their jurisdiction, each portfolio committee can
now inquire into any number of issues, including an entity’s management, its
performance by outcomes, and its finances. These new committees cannot avoid
policy issues. Indeed, each committee is charged with:>

...examining each Bill and item of subordinate legislation in its portfolio area to
consider—
(a) the policy to be given effect by the legislation ...

In addition, each portfolio committee must scrutinise bills and subordinate
legislation according to exactly the same criteria that applied in the days of the
former scrutiny committee. As a result, the new committees will continue to
supervise the RIS processes, and continue to examine subordinate instruments
against the older ‘policy neutral’ criteria, including the ‘appropriateness’ criterion.”’
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The big question will be whether they will continue to confine their scrutiny of
subordinate legislation to policy-neutral criteria despite the significant legislative
expansion of their duties.

Writing about Australian scrutiny committees, Stephen Argument described a
practice so deeply embedded that he called it a ‘tradition’,”> and part of the
“folklore’ of Australian scrutiny committees.” Scrutiny committees, he observed,
have an unshakeable belief that their success depends on maintaining strict political
neutrality. He was not sure whether bipartisanship came first, or only as a
consequence of the committees’ earlier insistence on the appropriateness criterion
of keeping policy out of subordinate legislation. He did acknowledge, however, that
the old appropriateness criterion might be breached these days more regularly than
in times gone by, and at the level of the Commonwealth parliament, he was inclined
to lay the blame for that upon the Scrutiny of Bills Committee of the Senate. His
reasoning was that there would have been no problem if Bills scrutiny had worked
properly, because one of the criteria for that committee is to maintain an
appropriate demarcation line between primary and subordinate legislation.

With respect, it is submitted that it is far too late to restart the old
substance/technicality dividing line between primary and subordinate legislation. It
is obvious that bills are no longer being routinely scrutinised to ensure that
subordinate legislation is a policy-free zone, and it is equally obvious that there will
be no return to the old distinctions. It is unproductive to lay blame on those
responsible for scrutinising Bills, particularly in the case of dual function scrutiny
committees. It is equally unproductive to exhort governments to return to the old
dividing line. They can always (and often with some justification) plead lack of
parliamentary time, the necessary length and complexity of much legislative
material, and the need for much of it to be capable of speedy amendment. Finally,
there are the committees that already have ‘policy’ within their remit, even if they
have until now chosen to look the other way. Scrutiny of RIS processes involves
policy (as the NSW act implicitly acknowledges by its deletion of the old
appropriateness criterion), and the Act itself in Queensland has now added ‘policy’
to the old ‘policy-neutral’ criteria.

Some choices must now be made. Dennis Pearce said that scrutiny committees must
now confront a:**

...significant issue of principle — are Members of Parliament politicians or
parliamentarians? It is this question that the Review Committees have conjured
with successfully throughout their existence. They have managed to keep the
politics at bay by limiting their role to issues where the committee members feel
that they are not driven to support their party. However, by so doing a large hole
has been left in the oversight of delegated legislation. More significantly, it has
created a culture which denies that the Parliament should be involved in the
oversight of the policy underlying delegated legislation.

Drawing on the experience of the House of Lords Merits of Statutory Instruments
Committee, Pearce suggested that bipartisanship could co-exist alongside policy
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scrutiny. The Westminster committee avoids a clash of party loyalties by avoiding a
committee resolution of policy issues. The committee considers policy, but limits
itself to reporting major policy issues. As Pearce suggested, Australia could follow
suit. Were that to occur, members of scrutiny committees could still avoid party-
political partisanship, and function as parliamentarians. Bipartisanship could coexist
with full scrutiny of subordinate legislation.

Merits scrutiny

Stephen Argument has advocated a different approach to that urged by Pearce.
Argument looked at the possibility of creating more committees, and pointed to the
House of Lords Merits of Statutory Instruments Committee.”> However, the
establishment of a new committee might not be the best response to a problem that
no-one can pretend is new, especially if the main reason for creating the new
committee is to maintain the old one in its pristine and bipartisan state. In smaller
parliaments, there would also be a real problem in the potential for duplication of
work.

Argument also looked at Westminster’s affirmative resolution procedure, whereby
certain subordinate legislation comes into effect only after an affirmative resolution
in each House. Roughly 10% of disallowable instruments run this gamut, and most
of these are laid in draft, and are made only after receiving the necessary
affirmation. According to the parliamentary website, 1969 was the last time that
draft statutory instruments failed to obtain House of Commons approval, the
occasion being an attempt to redraw the electoral boundaries for England, Wales
and Scotland.*

It is at this point that I turn to the title of this paper. Edward Page described the UK
system as ‘politics in seclusion’,”” his point being that most subordinate legislation
in fact received no scrutiny, and scrutiny of the remainder tended to occur behind
closed doors, where deals were done and compromises reached to avoid the
embarrassment of outright disallowance. The system was certainly efficient, but
efficiency was bought at a price. His description has obvious resonance for
Australia. Page was writing in 2001, around the time when the parliament at
Westminster was looking at new ways of conducting its work, and particularly at
new ways of connecting with their public. At the risk of being too general, the trend
at Westminster since then has been towards greater resourcing of committees (from
an admittedly fairly low base),”® and towards greater involvement from the public
and interest groups in committee work. From a distance, at least, it seemed to be
accepted that scrutiny, particularly policy and accountability scrutiny, required not
just greater resourcing from within parliamentary services, but also more
information and more voice from outside the parliament.

In a sense, therefore, Westminster’s reforms to enhance scrutiny® were not just
about producing a more polished policy or service delivery. More public
involvement obviously assisted in that, but the reforms also gave more transparency
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to the processes of government. To adapt Page’s terminology, the politics of
seclusion started to make way for greater public debate. That is not to criticise the
motivations of those involved in the older practices. With so much work and so
little parliamentary time and resources, their options were limited. Nor is it to say
that they have now attained perfection.®® But the changes at Westminster do mean
that committee work now enhances the opportunities for the provision of
information (including expert advice), and encourages more vigorous debate.’

One might question how much of the Westminster experience is transferable to
Australia. It seems, for example, that even the select committees at Westminster are
very largely bipartisan and operate according to a ‘consensual ethos’. It also
remains the case that much of the effectiveness of committee work lies in its ability
to broker compromises behind closed doors, or even to anticipate and outflank
disagreement before issue can be joined.”® This is entirely understandable — the
politics of consensus requires compromises that can sometimes be reached only
behind closed doors.

One wonders if lessons can be learned from the Westminster reforms. The one
constant that comes through clearly in all of the literature from Australia, the US
and the UK, is the necessity for adequate resources. No matter how the committees
might be restructured, the quality of their work is critically dependent upon the
quality of the assistance with which they are provided. The review report that
preceded Queensland’s radical restructuring of its committee system made the point
reasonably clearly that a more pro-active committee system would require more
research capacity to service the new committees.”” The Budget Papers
accompanying the 2011-12 Budget duly noted that one of the upcoming initiatives
of the parliamentary service would be to establish ‘resourcing and administrative
support arrangements’ for the new committee system.®* The Budget itself, however,
gave no hint of any funding increase for servicing the new committees.

Modest proposals

Active committees necessarily require larger budgets. Whether they also require
more of their own dedicated staff is too large a question to admit of a single answer
applicable to all parliaments large and small, unicameral or bicameral. For some
years, scrutiny committees have been emphasising the need for more information
and greater clarity in explanatory memorandums and regulatory impact
statements.®”’ That is a difficult matter for outsiders to assess, but it does indicate
that the committees are understandably concerned to seek alternatives to the
material sent to them by the proponents of legislative measures. It is also apparent
that compliance with legislated or administrative consultation requirements with so-
called stakeholders (let alone with the public at large) has been rather patchy.
Greater attention to these processes would certainly assist the work of scrutiny
committees, as would a return to greater lead times for drafting legislative schemes.
These are ‘front end’ measures that would enhance scrutiny by enhancing the
quality of instruments and information going to the scrutiny committees.
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Another measure that might be worth considering is something akin to the excellent
service to all members provided by the Commonwealth’s Parliamentary Library, by
way of its Bills Digest publications. Those publications strive to be impartial as
between the political parties, and their quality is not sufficiently acknowledged
beyond the confines of the parliament itself. Frankly, it is difficult to imagine how a
conscientious representative or senator could even attempt to understand some of
the measures brought to their attention were it not for the extraordinarily high
quality assistance provided by that particular service of the Parliamentary Library.
The assistance currently provided to scrutiny committees focuses on checking for
violations of civil liberties and rule of law principles. Important as that is, the
committees will inevitably need more assistance if they are to contemplate reporting
on substantive policy issues, and it is envisaged that these reports could usefully
model themselves for neutrality and quality upon the Bills Digest series. Naturally,
that would require that the committees be allowed more time to do their work.
However, that is a necessary precondition for any attempt on the part of the
committees to subject all subordinate legislation to due scrutiny, not just its
technical aspects.

I am not suggesting that scrutiny committees descend into party-political brawls —
on the assumption of rigid party discipline, there would be little point in that option.
However, the committees could perform a very valuable role if they were to report
policy concerns raised by any of their members. In effect, they would be adding an
alert service to their existing role of technical scrutiny for violation of rule of law
values. A
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