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ABSTRACT

The provisions of the Constitution (Parliamentagfd®m) Act 2003 undoubtedly
represented the most significant constitutionadmes in Victoria for almost 150
years. A major, though certainly not sole, motieatfor those advocating and
implementing these reforms related to a desiréhfer_egislative Council to function
as a more effective house of review. The Act predithe Council with the
constitutional foundation for this by reforming threethod for electing upper house
members. It appears to have been assumed thatdbld then provide impetus for
further changes that would be implemented by thenCib itself.

By the end of 2013, just over ten years had pasisee the Act's enactment. This is
an opportune point at which to assess the ext#atteeness and methods by which
anticipated changes have occurred. To what deg®ea kransformation commenced
that requires further time to evolve? In what whgse obstructions become apparent
that have weakened the Council’s capacity to ligeadine’ house of review? Are any
such obstructions likely to have ongoing, even @aremt consequences?

Introduction

The Constitution (Parliamentary Reform) Bill 200@snintroduced by a second term
Bracks Government flushed with the success of @mvawvelming majority in the

lower house — the Legislative Assembly — and arxpeeted majority (25 of 44
Members) in the upper house — the Legislative Cibu@ther than a short-lived
exception in 1985, this was the first time the Aalsan Labor Party (ALP) had ever
enjoyed control of both houses of the Victorianligarent. The Reform Bill was the
product of an ALP that, traditionally, had beertmlistful and hostile towards the
Legislative Council. In fact, it had attempted ucsessfully to reform the upper house
as recently as 20020

The new bill, that introduced wide-ranging congidnal reforms in Victoria, was
claimed to represent (and no doubt was) the simgigt significant package of
parliamentary reforms in the State since the estailent of responsible government
in 1856. These reforms were not focussed solelhempper house as they also dealt
with the relationship between the houses and ‘gtheming’ the Constitution via
entrenchment provisions. Nevertheless, the alleged to fix the Legislative Council
was at the forefront of the Government’s thinkifige upper house was criticised by
ALP members for failing to act as a genuine hodsewew, one which had
historically been either a ‘rubber stamp’ or obstianist, depending on whether the
Government had a majority in both houses (criticighat were hardly unusual in
relation to a bicameral parliameit).
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Amongst the strongest proponents of such reforme wet only government
members, but the three members of the Constit@mmmission, whose
recommendations and reports formed the basis fet ofdhe reforms implemented
subsequently. The Constitution Commission was caepof two experienced
Liberal Party parliamentarians (Hon. Alan Hunt Apeviously a Victorian cabinet
minister and President of the Legislative Couranig Hon. lan Macphee AO, a
former federal minister), as well as the Hon. Geddgmpel QC, former Justice of
the Supreme Court of Victoria. The Commissionecgireed clear directions from the
Government’s terms of reference to ‘research, itgate, consult, report on and
make recommendations’ on legislative changes toaldvenable the Legislative
Council to operate effectively as a genuine Hoddeeaview’ 62

Some of the reforms that ultimately formed parthaf Constitution (Parliamentary
Reform) Bill 2003 clearly were not intended to emtethe Council’'s effectiveness as
a house of review. In certain cases, these retatgdite separate issues (recognition
of local government as an essential tier of govemmwas one example), while in
others the reforms were clearly intended to rasipper house power (complete
removal of the Council’s capacity to block Supply).

So what were the reforms that would allegedly enbdahe Council’s ability to
review and bring the Executive to account morectiffely? Primarily, these related
to a single aspect of the Reform Bill: the methgaduhich the Legislative Council
would be elected. The bill introduced eight mulgmber electorates, consisting of
five members each, to be elected via the propaticepresentation system for four
year terms. The consequential quota of 16.66% wpsated to enhance the
likelihood of small parties and independents balegted and to minimise the
possibility of any single party again controllifgetupper house. In the words of then
shadow minister, David Davis (later to become Lead¢he Government in the
Council and certainly not a proponent of the refprivy strong belief is that it will
be about once every fifty years that a party gaorgrol of the house33

Other than anticipated changes in the compositohdiversity of the Legislative
Council’'s membership due to multi-member electarated proportional
representation, the Reform Bill offered little eteeenhance directly the Council’s
review function. The term ‘house of review’ waseaméd to regularly by the
Government in publications and debate but, as noyedostar and Gardiner, ‘few
members articulated what this might actually meapractice .64 There appeared to
be an assumption that the Council’s altered contiposivould help engender cultural
change and a new, more incisive method of condgittrsiness. This concept of an
upper house being both reactive (for example, vewig bills sent to it by the lower
house) and proactive (for example, scrutinisingikecutive via committee hearings)
had been outlined in an address given by John dJtivet Constitution Commission of
Victoria in August 20085

This, then, is the purpose of this article. It veilamine the extent to which the
Constitution (Parliamentary Reform) Act 2003 essdidd a structure that would
enhance the Legislative Council’s review functias,well as considering the
willingness and effectiveness of the Council toref itself from within to become a
more vigorous and independent house in scrutinigiagexecutive’s actions. Even if
ten years (or a little more as the period undeiesecontinues until the end of 2013)
is considered insufficient for a genuine transfarorato have occurred, to what
degree has progress appeared to be made and invayshave longer term
obstructions been identified?
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Legislative Council prior to 2003

Despite facing the common criticism levelled at eppouses of being simply a
‘rubber stamp’ or obstructionist, prior to 2003 Wiga’s Legislative Council had
adopted various procedures under its standing esglanal orders to strengthen its
review function. Some of these were longstandirmg@dures or practices, while a
number had been introduced during the 54th Parliaifi®99 to 2002), a period in
which the new Bracks ALP Government was seriougtpombered in the
chambei66 The Opposition used its numerical advantage gt ®® some extent, to
strengthen its position both politically and innber of holding the Government to
account through procedural reforms, some of wharelsurvived or been enhanced.

Several of the procedures and customs with a lgrigdtory in the Council that,
at the very least, provided the Opposition withagge opportunities for scrutiny
and debate, included:

0 a period of some hours each Wednesday during which general business took
precedence over all other business. During the 54th Parliament, the period allocated
was three hours.

o the adoption of a procedure in 1993, based on Australian Senate practice, if
Ministers failed to provide an answer to a question on notice within thirty days of it
having appeared on the Council’s Notice Paper.

o the absence of time limits on individual members’ speeches when debating bills.

o the virtual absence of a guillotine or closure motion to stifle debate.67

During the 54th Parliament, further procedural watens included:

o the adoption of a sessional order in 2002 to enable supplementary questions to be
asked during Question Time. This procedure was retained and is now part of the
standing orders.

o the introduction, also in 2002, of a period for 90 second Members’ Statements
which initially applied twice per week and now occurs each sitting day.

o0 precedence being given to debate motions to take note of reports and other papers
for up to one hour. A similar procedure still exists in the Council.

Thus, by the conclusion of 2002, the Legislativei@ml was partly fulfilling its
review function through the application of certlong standing as well as emerging
practices. Nevertheless, substantially more pregnes required before the house
could be considered to have genuinely embracedra assertive, independent role
vis-a-vis the Executivés

Post-2003 and the Constitution (Parliamentary Reform) Act

The Legislative Council’s composition

When assessing the Constitution (ParliamentaryriRgféct’'s impact, it is

significant that the legislation did not include t@onstitutional Commission’s
preferred model of six regions electing seven Maskeach, resulting in a quota of
approximately 12.5%. The Commission had placediderable importance on the
need for diversity and minority representationreate a more inclusive and effective
upper house which could ‘increase the vitality of democracy’. It believed that this
goal would be undermined partially if the quota engdroportional representation was
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too high. It regarded the 16.66% quota under thkteegions by five Member model,
the one ultimately adopted, as being acceptabléigber than idegh9

Since 2003, there have only been two VictorianeS¢gctions using proportional
representation for the upper house (November 2668&8010). Therefore, the new
system’s capacity to achieve the Commission’s doristhas not been fully tested.
Nevertheless, there have been positive developnmetgsms of greater diversity of
representation. The most prominent example has theeglection of three members
of the Australian Greens at both elections. In toldj the 2006 election saw a
member of the Democratic Labor Party (DLP) win at $e the Legislative Council,
despite attracting only 2.57% of first preferenddis. election, along with the
Australian Greens, constituted the first repredentan the Victorian upper house of
any party or individual outside of the Liberals,u@try Party/Nationals and ALP
since July 1955 when the last DLP member was elé@e

In the 56th Parliament, the Australian Greens @hB member to a lesser extent)
were able to exert considerable influence ovebencil. In a house comprising
ALP 19, Liberal 15, The Nationals 2, Australian &e 3 and DLP 1, the Australian
Greens exercised the balance of power when votitigthe Government (or non-
government parties as a bloc) on contentious isdueslack of a government
majority influenced the passage of legislationighi€jected, amended, lapsed),
establishment of committees and the proceduresrgiogethe conduct of
proceedings. The 54th Parliament, in which thers azaon-government majority
consisting of the Liberal/Nationals Coalition onlyas of course able to exercise the
same sort of power, however in the 56th Parliamesider range of party interests
were involved in the process.

Confidence that proportional representation woalely produce government
majorities in the Legislative Council, thereby sgthening pluralism and scrutiny of
the Executive, was shaken by the outcome of theeNdner 2010 State election. In
the 57th Parliament, the Liberal/Nationals Coatitovernment gained a majority of
21 seats out of 40, with the ALP represented bgngéébers and the Australian
Greens 3. Aside from electing the Australian Grepngportional representation had
produced a similar result in both houses with tlh@€nment holding a very narrow
majority in each. As one would expect, this reslltesignificant implications for the
Legislative Council.

Legislative Council Committees

During the 56th Parliament, a Standing Committe&ioance and Public
Administration and several select committees wetaldished. The highest profile of
their activities was an inquiry conducted by thensgling committee into the planning
process for the Windsor Hotel redevelopment andni@vement in this of the office
of the Minister for Planning. These committees uk&it non-government majorities
not only to scrutinise government performance agtlight maladministration but,

in the view of government members, to gain partytipal advantage.l There was
nothing particularly unusual about that, and a lsinsituation had existed during the
54th Parliament when the Opposition controlledrtbmbers in the upper house.

The 56th Parliament also saw the establishmentLeéslation Committee, which
had originally been trialled in the previous Parlent under sessional orders and was
now formally included in the standing orders. Désfine existence of a non-
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government majority in the Council, the Legislat@ammittee ultimately only had
four bills referred to it, the last of which was2008. It was not entirely clear why the
Committee was used so sparingly as it facilitatedreview of legislation through the
appearance of various witnesses including a Coliailster on two occasions and
an Assembly Minister on anoth@?. The standing orders governing the Legislation
Committee of the 56th Parliament may have been agéno prescriptive in terms of
the manner in which it was to conduct reviews ares@nt reports. The Committee’s
investigations were limited to bills (or parts alid) that were currently before the
Council and had been referred to it by the houssr #ieir second reading. The
process seems to have been viewed as partly atatdsir the Committee of the
whole stage (although that stage could still oedter the Legislation Committee had
reported)/3

The standing committee system that was establiahtttt commencement of the 57th
Parliament was based on recommendations made IGothecil’s Standing Orders
Committee late in the 56th Parliamé&dtAfter studying various jurisdictions in
Australia, the Committee (comprising representativem all of the parties in the
Council other than the DLP) settled unanimoushaatructure based closely on one
that had operated in the Australian Senate, althaug scaled down form. The
Legislative Council was to have three pairs of cotte®es, each containing a
legislation and references committee, overseeirjgmgavernment policy areas.
Each committee was to consist of eight members foiir nominated by the Leader
of the Government, three by the Opposition andammeing from minority parties or
independents.

In the case of the new legislation committees glersuld be a government appointed
chair with both a deliberative and a casting viiteias noted by the Standing Orders
Committee that ‘one of the central roles of ledisla committees was to review
government legislation and it was important for @@vernment to maintain a
reasonable level of control over the legislativegaiss’75 The legislation committees
would be permitted to self-reference, but onlyatation to annual reports and
departmental/agency performance. The referencemdtees were to have a non-
government chair, also with a deliberative andingstote. Consistent with
Australian Senate practice, these committees waootidhave the power to self-
referencéel6 It was considered appropriate that the house dhartkermine the nature
of such broad, sometimes lengthy, inquiries. Initaatt despite not being stated
explicitly in the Standing Orders Committee’s repmrduring debate in the Council,
there may also have been an assumption future goests were unlikely to control
the Council under proportional representation. Assallt, it may have been assumed
that the Executive was unlikely to determine thelwaf references committees. This
appears to have been the case when Standing @demittee member and Leader
of the Government, John Lenders, observed:

Reference&eommitteesare clearly in the hands of this house, and whoieenon-
government parties are at the time can seek todlogr investigative work on that
basis. | think that is a very good balaiGe.

The acceptance of this new standing committee isy&iethe 57th Parliament was an
acknowledgement by the Council of its enhancedasla house of review and its
recognition of the Constitution (Parliamentary RefpAct’s influence over its
culture. It was noted in the Standing Orders Conami$ interim report that the
adoption of proportional representation had chanlgedCouncil’s composition,
creating a new dynamic in the house and a ‘greaténation on the part of the
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Council to establish its own select and standingrodtees than was the case in
previous parliamenty8

There was an unexpected pause in the emergenkis aiéw dynamic’ in the
Council when the 2010 State election produced omagovernment majority in both
houses. In terms of the new standing committees, #ility to fulfil the
expectations just outlined was weakened considgkabthree principal factors. The
first two of these may change significantly in 8&h Parliament which will
commence at the end of 2014 or early 2015. The d¢adleéor could be an ongoing
challenge well into the future unless suitable compses can be reached.

8. By the end of 2013, the Coalition Government had used its majority in the Council
consistently to prevent government bills being referred to the legislation committees of the standing
committees. Amongst the 38 motions moved seeking such a referral, only seven were successful,
and of those just three referrals related to proposed legislation. Those three bills consisted of two
private members’ bills and just a single government bill, which was minor non-contentious
legislation.79

Given that the Government had control of each latis committee via its
power to appoint the chair who could exercise émmgsote, non-government
members expressed considerable frustration thadlicil did not make
more use of these committees, even allowing foctmemon reluctance of
governments to expose themselves to additionatisgrd0

9. Unsurprisingly, given that the three references committees of the Council standing
committees had a non-government majority and chair, the Coalition also maintained firm control of
these committees. By the end of 2013, only 12 attempts had been made to refer matters to one of
these committees, with just four being successful (all four emanating from the Government).
Significantly, three of the four referrals were made by April 2011, with the only other one occurring
in February 2012.
10. A key development that may have dissuaded the Government from making more
use of the references committees was the desire of the Legal and Social Issues
References Committee to recall a witness to provide further evidence related to its
inquiry into organ donation. The Committee had resolved to do this following the
tabling of its final report the previous sitting week due to perceived inconsistencies
in the witness’ evidence. Its deputy chair, who was a government member, strongly
objected to this approach, arguing that the Committee lacked the authority to
continue gathering evidence after submitting a final report as, in effect, it would be
self-referencing, a power the Committee lacked. When asked to rule on the matter,
the President concluded that it was a grey area that should, ideally, be considered
by the Council’s Procedure Committee.81

In the following sitting week, the Leader of thev@mment responded by
moving a motion: (a) for the Procedure Committeexamine the capacity of
standing committees to continue their investigatibayond the date they are
required to table their final report; and (b) teyent such investigations
occurring after the tabling date until the Proceddommittee had presented
its report on the matt@2 The Government’s motion was agreed to after a
division and the Procedure Committee had not redarh the issue by the end
of 2013.

The Opposition alleged that the Government fednatthe witness, if
recalled, might have provided evidence that couiarass or damage it in
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some way, and was escaping scrutiny as a resutbrdmg to the Leader of
the Opposition, John Lenders:

We have the Leader of the Government seeking toheskegislature to, in
effect, shut down a committee investigating hidfptio...It is a critical issue
in relation to our Constitution and the separatbpowers that we have a
proposition before the house in which a member| daaler of the
Government...is seeking to close down the legisl&wability to scrutinise
the executive83

If the Opposition was correct, the Government hatseen prepared to take
such risks again, with no inquiries having beengassl to a references
committee since then.

11. The third means by which the standing committees were limited in their scrutiny role may
prove the most intractable problem for the Council going into future parliaments: the issue relates
to money.

At the beginning, it needs to be stated that m@stris on Council committees
accessing the funds required for staffing, adnmaigin and the general
conduct of investigations is nothing new nor peanuld a single side of
politics. Part of the problem has been structundl systematic, as despite the
Victorian Parliament being financed by a separpf@priation bill since the
early 1990s, the bill has provided little genuimehcial independence. As
noted by the current President, Bruce Atkinson pitesiding officers and
clerks over the years have had little input int® filnding process, broad
government financial policy has determined thei®ant's budget and the
institution has been unable to access any of its, omspent funds without
first gaining the Treasurer’s approval. Even iflsapproval is granted, these
funds are only supposed to be spent on non-reduoee-off expense®4

In the 56th Parliament, a period in which sevedditigally contentious, non-
government controlled committees were active, tamgit was made to gain
additional funding for Council committees by actegsinspent departmental
funds. The (ALP) Government did not agree to thregeiests and, as a result,
Council committees were serviced by a limited supgt@ff and operated on a
very restricted administrative budget using furrdsnf the department’s
operating budge?s

Unfortunately, funding difficulties continued ingfiirst three years of the 57th
Parliament, despite the change of government. Tifsaulties related partly
to a lack of additional funding in the departmefiglget to service the
Council’'s new standing committees to a standardlairto the Victorian
Parliament’s joint investigatory committees (whalhhad a government
majority and chair86 In addition, restrictions were once again placedha
amount that could be accessed from the departmeamsijsent operating funds.
Although the department was eventually granted sadagional funds

in 2011 and 2012, there were considerable delagfsiprocess which created
additional uncertainty, particularly with hiringsearch staff.

The department did receive advice from the DepartrokTreasury and
Finance that the Council’'s 2013-14 operating budg#tided a modest

additional sum intended for the standing committéégre was also an
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indication that the Treasurer was likely to provalslightly larger amount in
the following financial year. Although this was ta@nly a positive step in
terms of recognising the special needs of the Qbsiistanding committees,
such provision of funds continue to be providedagrearly basis rather than
as a continuing commitment.

Ongoing, adequate funding for the Legislative Cdisistanding committees will be
essential if the upper house is to perform itstagydfunction adequately. Without it,
even if a non-government majority ensures thattlaee sufficient references to keep
the standing committees busy, the department &gk the capacity to adequately
resource them.

The Legislative Process

The transition from a non-government to a governmaagjority in the Legislative
Council at the commencement of the 57th Parliarhasf predictably, impacted the
house’s review function in terms of the frequengthwvhich legislation has been
amended or rejected. In the 56th Parliament, then€@ilbamended 49 of the 340 bills
that were passed, with another 11 bills being tegedn the first three years of the
57th Parliament, only 8 bills of 251 passed hawvenlsmended, all by the
Government, with no bills rejected. These figuresie as no great surprise.

What has been somewhat more notable, althoughrdgntething unique in the
Legislative Council’s history, has been the Govegntis approach in managing its
legislative program through the house. There haenliew sittings after dinner on a
Thursday evening (only three times by the end df320and the absence of any
Friday sittings, despite these being an option utitkestanding orders. Instead, there
has been a tendency towards lengthy sittings osdayeevenings (the Council’s first
sitting day of the week) in which these have exéghplast 10.00 pm (the normal time
for the Adjournment debate) if certain contentitegsslation (or certainly legislation
of high priority to the Government) has not beessgal. In the first three years of the
57th Parliament, the Council extended past midroght 1 occasions on a Tuesday,
with the vast majority of these continuing pasi2ain. In the 56th Parliament

from 2006-10, there were only two occasions wherthuse sat beyond midnight
(one related to the very high profile and contargidbortion Law Reform Bill 2008)
on any evening, although there were sixteen Thyredaning sittings and six Friday
sittings87

It could be argued that the approach adopted ibTie Parliament has increased the
difficulties for the house — particularly the noavgrnment parties — to effectively
scrutinise legislation, as in many cases it has blee least straight forward of the
bills that have been reviewed in the early hourthefmorning. Certainly, the
Government would argue that this approach is hreirogative and they have argued
repeatedly that they have allowed the house tarmaaits scrutiny of bills for as long
as it has desire88 Nevertheless, the effectiveness of this scrutiay imave been
blunted at times by continuing to sit for extengediods at the tail end of very long
days. Certainly the non-government parties havasistently voted against motions to
extend sittings past the usual adjournment hour.

Another factor related to the legislative procésd tmpacted on the Legislative
Council’'s effectiveness as a house of review dutieg56th Parliament, and could
certainly do so in future parliaments, concernsDigpute Resolution Committee
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(DRC). This was a body created under the ConstituiParliamentary Reform)

Act 2003. The Committee’s role was based looselthernConference of Managers
system which had provided for negotiations ovepulied bills to be conducted by
members appointed by both houses. This system e used intermittently in the
Victorian Parliament in the first half of the tweath century, but had not been used
since 19489

When the Constitution Commission recommended thation of a DRC, it envisaged
that the Committee would help to resolve legisktieadlocks which were
considered more likely when the Council was elegtagroportional

representatiof0 Its recommendation was reflected in s.65B of thagitution

which provided for a committee of twelve memberghweven appointed by the
Assembly and five by the Council, with each howesguired to take into account its
political composition in determining appointmerdgtie DRC. Under s.65C, the DRC
is expected to reach a resolution concerning aHali is the subject of a dispute
within 30 days of it being referred to the Comnettey the Legislative Assembly.
S.65D states that if the Committee fails to do giwthe 30 days (or ten sitting
days, whichever is the longer), the Disputed Ba¢tmes a deadlocked bill. This can
result in certain constitutional processes, onelath could be the dissolution of both
houses and a general election (s.65E).

There are a number of fundamental problems, frarptrspective of the Council’s
scrutiny function, with the manner in which theplite resolution process has been
structured under the Constitution and with therprietation of what constitutes a
disputed bill. In the estimation of Philip Davisfamer Liberal Party Leader of the
Opposition in the Council, the new method of degliith disputes ‘has led to
guestions arising about the relevance of the uppease in its capacity to properly
hold the Executive to accourgil

The first weakness in terms of the Council’s sciytiole concerns the requirement
under s.65(1) of the Constitution for all billsegfed to the DRC to come via a
resolution of the Legislative Assembly. Clearlye #quality and independent powers
of the Council have been further weakened when tr@dyAssembly has the right to
access this deadlock mechanism, one which carerelany bill at all.

Secondly, the Legislative Assembly controls the bera on the DRC as s.65B
prescribes that seven of the Committee’s twelve be¥mare from the lower house.
Given a Government majority in the Assembly, one assume that this will translate
into Executive control of the DRC via the Commitseeompositiorf2

Thirdly, the lack of transparency over negotiationthe DRC partially undermines
the Parliament’s role of scrutinising bills in agtia forum. S.65B(9) of the
Constitution requires the DRC to meet privately peonits it to determine its own
rules rather than being governed by any form oftjetanding orders or rules of
practice. As noted by Philip Davis, the DRC's tabtesolutions offer ‘no insight
whatsoever into the proceedings of the Committde’argued:

For vital legislation to be decided...behind closedrs contradicts our history of
accountable process and is offensive to our dertiognanciples93

A fourth concern that has been identified relatethé interpretation of what
constitutes a disputed bill. S.65A(1) of the Cdnsiton states that such a bill is one:

Victoria's house of review: Ten years after Page 9



Which has passed the Assembly and having beemirtied to and received by the
Council not less than 2 months before the ende&#ssion has not been passed by
the Council within 2 months...either without amendi@nwith such amendments
only as may be agreed to by both the Assembly laaouncil.

As noted by Legislative Council President BruceiAgkn, this does not explicitly
exclude a defeated bill from being treated as putiesd bill94 and that was certainly
the approach adopted by the Assembly. In the dasaah of the three bills subject to
DRC negotiations, the bill was first defeated ia ttegislative Counci®5 The
Speaker of the Legislative Assembly at that tinpeaker Lindell, determined that,
despite a bill having been defeated in the uppaségothis did not preclude it from
remaining under the Parliament’s considerafiéiAs observed by President
Atkinson:

The DRC...has expanded the power of the Legislatssefbly at the expense of the
Legislative Council, and has undermined the abdityhe Legislative Council to
defeat legislatio.7

Thus, the establishment of the DRC has restridtedCouncil’s role of examining,
scrutinising and, ultimately, rejecting bills, dieethe Executive’s capacity to then
refer the matter to the Committee for further negmins. Under the Constitution
(Parliamentary Reform) Act 2003, the Assembly’&cépn of a bill is final, but not
the Council’s, which weakens the Council’s roleaasheck on Executive power.

‘Green shoots’

Although the focus, to this point, has predominarglated to hindrances to the
Legislative Council enhancing its review and serytiole, some positive changes
have occurred. In broad terms, these can be catedas being both procedural and
cultural in nature. In this regard, the ConstitnibCommission’s apparent faith in the
capacity of a restructured Council to reform it$edin within, has had some
substance.

The first of these developments relates to thedgtdacline in the time allocated to
government business in a sitting week, and theemprent increase in the time for
general or non-government business. This commenc2@03 and continued for the
remainder of the period under review. It occurredpite there being government
majorities in both the 55th and 57th Parliaments Wednesday evenings in the latter
Parliament being devoted to standing committeenassi with the Council not sitting.
The attached table indicates the progressive clsahgé have occurred:

1. Legislative Council business by percentage

As one can see from the graph, government buskressdeclined from approximately
2/3 of the Council’s time to less than half durthg period 2003 to 2013. As is also
evident, much of the proportion of time no longeerst on government business has
been taken up with additional general business.ribtable that the most significant
changes here occurred in the 56th Parliament (€806 to late 2010) when there
was a non-government majority following the firsbportional representation
election. Sessional Orders were introduced in Falgra007 which abolished most of
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the time limits which had applied in the 55th Rarlent, including the three hour
overall time limit for general busine88.What is probably more significant is that, in
the 57th Parliament, despite a government majdrityg limits have not been
reintroduced for individual speakers during genbrainess and the Council still
allocates most of Wednesdays to such businessnidysndicate an acceptance by
the Government that a greater allocation of timgewoeral business will be an
ongoing feature of the way in which the Councihsacts its business. Clearly,
additional time does not automatically translate imore effective scrutiny, but it
does nevertheless give the non-government parntgadey opportunities to put their
case.

The current Government has also not reintroducedisle of a Government Business
Program, with the associated application of a tfgguillotine’, which existed in the
55th Parliament when the ALP Government had a ntgjorthe Council. This is
despite the Government Business Program remairarigppthe standing orders and
nothing preventing the Government from using ptsh its legislative program
through the house (as occurs most weeks in theslagigie Assembly). Again, this
may partly have reflected a cultural change andca@eptance that the use of a
Government Business Program is inconsistent weghbuncil’s role of scrutinising
the Executive. It was also argued by Minister apdder of The Nationals in the
Council, Peter Hall, that the Government had netusich a procedure as it was
unnecessary and that ‘a sense of goodwill and catipe between all of the parties’
would get the Government’s business défie.

Other procedures have had their genesis in thePdtiament, or at least gained
considerable impetus during those years, and hawve/ed the transition back to a
government controlled house. Possibly the mosifsgggnt one concerns the
production of documents; others relate to writesponses to matters raised on the
Adjournment and the introduction of non-governmaiis.

In relation to the first of these, the Council agt¢o a sessional order early in the
56th Parliament which stated that the house couldralocuments to be provided by
the Executive and that the order must specify #te dy which the documents were
required. Once received, these documents were tablbed in the Council by the
Clerk. If executive privilege was claimed in respicany document(s), the sessional
order outlined a very clear process to be followedich could include the claim of
privilege being assessed by an independent legakat00

As it transpired, the involvement of a legal arhitepractice based on New South
Wales Legislative Council practice, did not comértation. This was principally due
to the ALP Government’s refusal to provide any doeats over which executive
privilege was claimed and, consequently, independssessment being prevented.
Nevertheless, the practice of seeking governmeriirdents via Council orders for
their production occurred regularly between 200d 2010.

2. Orders for the Production of Documents agreed to by the Legislative Council

Documents provided (at Documents not

Motions agreed to least some) provided

56th
Parliament

(2006-10) 32

39 27 12
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Motions agreed to Documents provided (at Documents not

least some) provided
Liberals/Nationals
7 Greens
S7th 36 26 7+
Parliament
5 ALP
(2010-13) 31 Greens

3. * Three Orders awaiting final response

4. (Statistics current to end of 2013)

5. As can be seen in Table 2, during the 56th Parlerie Government complied at
least partly with 27 of 39 (69%) motions for th@guction of documents. There were
actually 20 occasions when executive privilege elasned over some or all of the
documents. Significantly, there were three occaswehen the Leader of the
Government in the Upper House and State Treaslobkn Lenders, was suspended
from the house’s service for the remainder of thgglsitting due to the
Government’s failure to provide documents which hadn sought01 These
suspensions bore a number of similarities witheéhafSNew South Wales Treasurer
and Government Leader in the Legislative Councithdel Egan, who was
suspended in 1996 and 1998 for his repeated refugabvide documents for which
privilege was claimed02

6. The responsiveness of the Liberal-National CoalitBovernment to orders for
documents during the 57th Parliament has beenaitailthe previous Government.
As shown in Table 2, in the first three years & Barliament the Government
provided at least some documents 74% of the tinth,amly seven cases in which no
material was forthcoming. The principal differerzween the two parliaments has
been the preponderance of Australian Greens’ tadiarders for documents rather
than orders from the Opposition. The ALP Oppositias adopted a somewhat
different approach to its Coalition predecessoetam its own experiences while in
government. The Opposition’s attitude was outlibgdMatt Viney on the first
occasion an order for documents was moved in tkie Barliament when he stated:

7. Members on the other side are wanting to suggast tim...taking a different
position to the one | took in the past, but | anh My position is exactly the same:
the house may make a first request for documentshengovernment of the day
should consider that request in accordance witlptimeiples of executive privilege,
commercial-in-confidence and cabinet confidenyatiatters, as it would in the
normal process of an FOI request or any other itfaedocumentg03

8. This attitude has been expressed repeatedly by stppoMembers since then and
applied on a fairly consistent basis.

9. ltis a little difficult to gauge the effectivenesthe order for documents procedure in
reinforcing the Council’s scrutiny function, nosjubecause of the occasions when
documents have not been provided, but in termbeotisefulness of the material that
has been made available. Nevertheless, it hasdaerans for the non-government
parties to obtain documents which were otherwisedassible with the possible
exception of Freedom of Information requests. Ia Wy, the process has done
something positive to enhance the often cited émgly employed promise of
governments to be ‘open and accountable’.

10. Another practice of some significance that hasisadsin the 57th Parliament despite
a government majority is the Council’s requiremidiatt the relevant minister
responds to a matter raised on the Adjournd@heither before the debate has
concluded, if the minister is present, or in wigtiwithin 30 days. This procedure was
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introduced via sessional orders in 2007 and wasesjuently incorporated into the
standing orders for the 57th Parliament. If a marisloes not meet his/her
obligations, the member who raised the matter rogw a similar process to one
applicable to unanswered questions on notice, iclwifne member can seek an
explanation for the failure to provide an answet aray then move a motion to take
note of this failureL05

11.In practice, the overwhelming majority of Adjournmenatters requiring a written
answer have not been provided within the 30 dait.litnbig part of the reason for
this is the difficulty the Council has in pursuibggislative Assembly ministers, who
represent the bulk of the Cabinet, for answergarge part, the Council is dependent
on the persuasive powers of Council ministers év@it on their lower house
colleagues. Nevertheless, approximately 80—-85%dpddrnment matters raised
between 2008 and 2013 were eventually respondedwdting and, if anything,
these responses have become a little more timeheis7th Parliament.

12.The number and timeliness of written answers tedlaothing about their usefulness
or how comprehensively matters are addressed bigteis. Nevertheless, the
expectation that a response will be provided hasqal an additional obligation on the
Executive, and the procedure’s retention by theetiirGovernment, despite having
the numbers to change it, suggests the procedsra gaod chance of being
preserved in the future.

13.The other notable change in the Council’s operatgince the 2003 Reform Act, and
more particularly since the election of membersnifirminor parties who are not
directly part of the Government vs Opposition cehitbas been the gradual increase
in the number of private members’ or non-governnigig being introduced. As
reflected in Table 3, which covers a 25 year pemoitie Council, the frequency of
these bills tended in the past to be shaped byheh#te Government had an upper
house majority. For instance, only one OppositidinAas initiated in the Council
through the seven years of the Kennett Liberalteti Party Government when the
Executive controlled the numbers in both houses.

14. Private Members’ Bills introduced in the Legislative Council

Parliament Non-Government Bills introduced
51st (1988-92) 9*

52nd (1992-96) O

53rd (1996-99) 1

54th (1999-20029*

55th (2003-06) 6

56th (2006-10) 13*

57th (2010-13) 13

TOTAL 51

15.* Non-Government majority held in the Council

16. Notably, however, the increased number of non-gowent bills in the 56th
Parliament, when the Government lacked a majdnag, not only continued but been
built on in the 57th Parliament. By the end of 204&h the Parliament having almost
a year to run, the number of private members’ bidld already equalled the total for
the entire 56th Parliament.

17.There is no question that the continued presentieeiCouncil of three Australian
Greens’ members has been a major factor in thisldpmnent. Amongst the 13 Bills
initiated in the 57th Parliament’s first three y&dk1l were sponsored by the
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Australian Greens. There also appears to have &reercreasing awareness
since 2003 of the opportunity such bills afford fgmvernment parties to raise issues
of concern and highlight the need for policy argldtative change. This may
represent some cultural change in the house wlaslehhanced the Council’s review
function.

18.0nce again, it is worth noting that raising matisrene thing, actually achieving
legislative reform is another. Even with a non-goweent majority in the 56th
Parliament, only five bills attracted sufficienfogort to pass the Council and be
referred to the Legislative Assembly where noneaveerccessful. By the end of 2013,
none of the 13 private members’ bills introduce ithe Council in the
57th Parliament had passed.

19. Conclusion

20.The Legislative Council was partially effectiveablouse of review prior to 2003,
with rules and practices differing quite markediyrh the lower house in terms of the
absence of many time limits and the provision gfafunities for non-government
members to express opposing views. The Constit@Rariiamentary Reform)
Act 2003 provided impetus to this scrutiny functimnintroducing a key structural
reform through a new method of electing the Couridie proponents of this reform
appeared to believe this would provide the Counith the foundation for further
structural and cultural changes from within.

21.1t is somewhat difficult to measure the extent taak the Council has lived up to the
Constitutional Commission’s expectations, or evarsé of the Government which
established that body and introduced the ReforiniBR2003. Certainly, the
Commission did provide a broad outline of what iaative house of review should
do, but did not fully enunciate the means of acinigvhis (outside of a strengthened
parliamentary committee system). The Commissiongalaonsiderable faith in the
capacity of proportional representation, with muatember electorates, to promote
more diverse representation, new ideas and a giéagkhood that the political
complexion of the Council would differ from the lewhouse. In this regard, the 56th
Parliament can be seen as considerably more stgicis its successor, as it had a
larger number of parties represented and, moreriapity, the Government did not
possess a majority. Nevertheless, a significartlpro for the Council emanating
from the Reform Act was exposed during the 56tHidaent: this was the Dispute
Resolution Committee. The provisions of the Counstn related to this Committee
do not treat the Council equally with the Asserdatyl bring into question its right to
defeat a bill.

22.In terms of the Council’s scrutiny function, probathe greatest weakness of the
57th Parliament has been the lack of opportuniaethe newly created standing
committee system to break free of government imibeeover references and
resourcing. A non-government majority in the 58#nl@ment will undoubtedly result
in far more references and work for the standingrogtees, but the issue of adequate
resourcing to meet the needs of such a committgersyremains less certain.

23.Despite these difficulties, and although only tidibver a decade has passed since the
Reform Act’s enactment, it seems reasonable toeatfuat the Council has started
evolving into a more effective house of review. éry positive sign has been the
number of relevant procedural reforms which hawenlretained, even in a
government controlled house. It therefore seengdyithat the Council will continue
to develop into a more diverse, assertive and iedeégnt body.
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