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Abstract

This paper discusses the original basis of parlidarg privilege in Western
Australia and the rationale for pegging privilegee specific amendments made in
the Western Australian Parliament, the rationatecfmosing 1 January 1989 as the
date to peg privilege in Western Australia andahernative approaches to pegging
parliamentary privilege to various historical datd@ssignificance; whether, and
what threats to freedom of speech have been dinddisas a result of pegging
privilege to 1 January 1989; and what freedom eksh issues remain uncertain in
Western Australia.

Introduction

On Wednesday, 18 August 2004, the Honourable PR#ipdal, MLA introduced a
Private Member’s Bifl into the Legislative Assembly of Western Australia
amend theConstitution Act 1889WA) and theParliamentary Privileges Act 1891
(WA). The effect of the Bill's amendments was taypibe parliamentary privilege
enjoyed by the Legislative Council and LegislatAssembly to that of the House
of Commons as at 1 January 1989.

The Governor assented to the Bill on 3 Novembe#2@thd in doing so froze the
privilege nexus that existed for over a centuryveein the House of Commons and
the Western Australian Parliament. The basis ofnidaus was the proviso that the
privileges enjoyed by the Houses and members of Western Australian
Parliament could not exceed those for the time dodield and exercised by the
House of Commons.
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The original basis of parliamentary privilege in $t#&n Australia and the
rationale for pegging privilege

Prior to November 2004, Section 36 of tbenstitution Act 1889WA) stated:

It shall be lawful for the Legislature of the Cojotoy any Act to define the
privileges, immunities, and powers to be held, ge§h and exercised by the
Legislative Council and Legislative Assembly, arydtre members thereof
respectively.

Provided no such privileges, immunities, or povarall exceed those for the time
being held, enjoyed, and exercised by the Commanséiof Parliament, or the
members thereof.

A parliamentary privileges Act was in operation\bstue of theConstitution Act
making it lawful for a separate Act to define therlRiment’s privileges within the
constraints of the proviso. The Western Australarliamentary Privileges Act
1891 re-stated the nexus and proviso in its preambt ianSection 1. Such a
provision, which was also in place in Queenslandrgo amendment in 2001, has
been described as an ‘ambulatory’ adoption of Hmisommons privilegé.Put
simply, a change in the statutory law or intergietaof parliamentary privilege in
the United Kingdom would have immediately transiiatie an equivalent change in
Western Australia. A change in the law would thasslfected without the Western
Australian people and their Parliament exercisimyeseignty over the law
operating in Western Australfa.

The Western Australian Parliament had two very goedsons to amend the
privilege proviso in its Constitution Act, which dhatood since Western Australia
had achieved responsible government in 1890. ¥jrptrliamentary privilege is

essential for the Houses and members thereof fwedsodischarge their functions
and a diminution of privilege is not in the publiderest. Secondly, the proviso
contradicts the principle of the sovereignty of Western Australian Parliament.

Parliamentary privilege is described in Erskine Nay

...the sum of the peculiar rights enjoyed by eaohd¢ collectively as a constituent
part of the High Court of Parliament, and by Mensbafreach House individually,
without which they could not discharge their funas, and which exceed those
possessed by other bodies or individ(als.

There are various commentators and participantsdrparliamentary process who
have been able to succinctly describe how thesetins are relevant to the
protection of the public interdsin terms of members legislating and scrutinising
the executive. In the introduction to its reviewtloé rights and immunities held by
members, the United Kingdom Joint Committee oni&aentary Privilege (UK
Joint Committee) observed that:

Without this protection members would be handicappeperforming their
parliamentary duties, and the authority of Parlianieself in confronting the
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executive and as a forum for expressing the amsetf citizens would be
correspondingly diminished.

Australia’s system of government, like many otheurttries which have inherited
British ideals, is based on a separation of pow&ssMcGee points out from a
comparable, New Zealand perspective, ‘privilegpast of the way in which the
separation of powers is delineated in our politayastem ..?

Although Section 36 of the Western Austral@anstitution Acimakes it lawful for
the Parliament to define its privileges, immunitaasl powers, both the Privileges
Act and the Western Australian Criminal C8Hare only general in providing
powers*! including penalties, and immuniti&sNeither statute is a comprehensive
or consolidated statutory codification of the dages, immunities and powers held,
enjoyed and exercisable by the Houses and membergof in the manner
recommended by the UK Joint Committee in 189Bor example, ‘proceedings in
Parliament’, and ‘place out of Parliament’ are weffined, but both terms are
critical to applying freedom of speech immuniti®&y way of further example,
legislation is silent on prohibitions or exclusidnem article 9 of the Bill of Rights,
such as the Courts’ capacity to rely on the proiceggsdof the Houses to interpret
legislation.

As such, the Western Australian Parliament, ur@id£ was not only unable to
exercise privileges that exceeded the privilegethefHouse of Commons, but, in
the absence of greater codification of privilegaswlso drawing upon conventions,
precedents and interpretations from the House ofm@ons. The UK Joint

Committee described this as the ‘law and custofasfiament™*

The introduction of the Honourable P. Pendal's atman Bill followed the
Legislative Assembly’s Procedure and Privileges @Guttee’s (PPC) examination
of the nexus and its report to the House in 2004n its report, the Committee
stated that, ‘for the Western Australian Parliamerthe issue of the linkage of its
privileges to those of the House of Commons is astmabout sovereignty as about
parliamentary privilege'®

The nexus and the contradiction of sovereignty ithegpresented was not seen to
be a problem for many decades after the enactmietiteoWestern Australian
Constitution and thdParliamentary Privileges ActHowever, by the 1990s the
nexus was being described as the ‘House of Comemmsndrum®’ It had become

a conundrum and only raised issues of sovereigatalse of developments in the
United Kingdom (UK) Parliament and Courts and ie thuropean Union (EU),
which flowed onto the UK as a member of the EU.

The PPC observed that the privilege link was contta the spirit of Section 1 of
the Australia Act 1986 (UKhich states:
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No Act of the Parliament of the United Kingdom pebafter the commencement
of this Act shall extend, or be deemed to extendhé Commonwealth, to a State
or to a Territory as part of the law of the Commeaith, of the State or of the
Territory®®

As evidence of the danger posed, the Committeal ¢he case oDemicola v
Malta, in which the European Court of Human Rights awer¢d a decision of the
Malta House of Representatives in relation to difig of contempt and subsequent
penalty imposed on a journalist, held to have dethtwo members of the HouSe.
By making reference to the Malta case it can beligdpthat the issue of
sovereignty being described by the PPC is alste@lto ‘exclusive cognisancé,
that aspect of parliamentary privilege that prositleat Parliament must have sole
control over all aspects of its own affairs, inchglpunitive powers.

Having established the issue of sovereignty as twotiee reason for amending the
State’s privilege provisions, a number of furthesties, described as ‘subsidiaty’
to the nexus, were reported by the PPC. The Caewistmain source for the
subsidiary issues was the recommendations andidmedeing set in relation to
privilege in the UK by the UK Joint Committee Rep@999). The PPC’s concerns
about the UK Joint Committee’s report can broadlyshmmarised in terms of the
Report’s endorsement of: waiver of freedom of shgacticle 9) by the House on a
case by case basis in relation to defamation poiegg; statutory waiver of
immunity for members in relation to corruption amibery legislation covering the
Parliamentary conduct of members; and the codiéinatf parliamentary
privilege

The PPC noted that these developments all posexhtadtrisks of intended and
unintended diminution of privilege, which the WesteAustralian Parliament
needed to carefully consider, rather than simpherit.

Of particular concern was section 13 of thefamation Act 199§UK), which
states, in part

(1) Where the conduct of a person in or in relatmproceedings in Parliament is
in issue in defamation proceedings, he may waivéhi® purposes of those
proceedings, so far as concerns him, the proteofiamy enactment or rule of law
which prevents proceedings in Parliament being anped or questioned in any
court or place out of Parliament

As will be discussed below, the issues of waivempnfilege relating to use of

proceedings and whether the codification of prggeis advantageous to the
Parliament or not, are particularly relevant toettem of speech and the terms
‘impeach’, ‘questioning’ and ‘proceedings in Pamtient’ that have been interpreted
inconsistently by courts. The issue of freedom pégexh more generally, will be

discussed in terms of how the choice of pegginglpge to 1 January 1989 affects
the exercise of the privilege and immunity of freed of speech in Western

Australia.
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The specific amendments made in the Western Austiah Parliament,
the rationale for choosing 1 January 1989 as the t&to peg privilege
in Western Australia and the alternative approacheso pegging
parliamentary privilege to various historical datesof significance

The PPC concluded its report by recommending teati@ 36 of theConstitution
Act 1889(WA) be amended by the deleting the proviso tlaaligmentary privilege
in Western Australia not exceed that ‘for the tipeeng held, enjoyed and exercised
by the Commons House of Parliament and memberedfier

This amendment was taken up in the amending Bitbduced by the Hon. P.
Pendal and was passed, unopposed, through botlresidbsction 36 of the Act, as
amended, now states

It shall be lawful for the Legislature of the Cojotoy any Act to define the
privileges, immunities, and powers to be held, g&§h and exercised by the
Legislative Council and Legislative Assembly, arydtre members thereof
respectively.

The Committee also recommended that the same prdyasdeleted from the
preamble of thdarliamentary Privileges Act 198This too was taken up by the
amending Bill and enacted.

Thirdly, the Bill, reflecting the recommendationtbe Committee, pegged privilege
in WA to that in the UK as at 1 January 1989, balydo the extent that UK
privilege was not inconsistent with any privilegamntained in théParliamentary
Privileges Act 1891Subsequently, Section 1 of the Act now states

The Legislative Council and the Legislative Asseidfl Western Australia, and
their members and committees, have and may exereise

a) the privileges, immunities and powers set odhig Act; and

to the extent that they are not inconsistent with Act, the privileges, immunities
and powers by custom, statute or otherwise of thmr@ons House of Parliament
of the United Kingdom and its members and comnstegseat 1 January 1989.

The PPC’s recommendation that privilege be peggedda UK House of Commons

at 1 January 1989 was not explained at lengtheanehkt of the Report. As discussed
above, the Report cited concerns with developmerttse UK in the 1990s, such as
section 13 of theDefamation Act 1996 (UKgand the superiority of the EU’'s

jurisdiction. The Committee was clear that the ddteuld be post 1986, pointing to
the passage of thAustralia Act 1986 (UK)its underpinning of the issue of
sovereignty, and stating,

This further reinforces the argument for the renhafdhe linkage ....... so that
changes to parliamentary privilege made after 198®later date in the UK do not
apply in Western Australi&.
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The Committee noted that the*2fdition of Erskine May'sTreatise on the Laws,

Privileges, Proceedings and Usage of Parliamgniblished in 1989, would be

used as a primary reference if the Committee’s megcended amendments were
enacted.

When the Bill, reflecting the Report’s draft amerahts, was introduced into the
Legislative Assembly, it was an Independent menabehe House, rather than the
Attorney General, who sponsored the Bill. The HBnPendal introduced the Bill
and in his second reading spe®akiterated the PPC’s concerns about the privilege
provisions being contrary to the concept of sowgrgi. He also cited subsidiary
events in the UK threatening to diminish the agilan of freedom of speech. Both
the Hon. P. Pendal and Ms D. Gdrs@eputy Speaker and Deputy Chairman of the
PPC) provided further rationale for the need foarge, citing the very recent
decision of the Privy Council in the New ZealangeafJennings v Buchandf,
which was published in the three month period betwthe PPC’s report being
tabled and the introduction of the Amendment Bile Privy Council judgement in
relation to a fundamental aspect of article 9 fomedf speech, noted that there is
no distinction to be drawn between the law of NezalZnd and the law of the UK.

However the only rationale for specifically nomiimgt 1 January 1989 as the date
for pegging privilege was the very practical pugo$ being able to refer to the®21
Edition of Erskine May.

This choice of date was critiqued by one membeg, Honourable Peter Foss,
MLC,?” who sponsored the Bill through the Legislative @l following its
passage through the Assembly. The Hon. P. Fossinagreement with the
principle that the basis of privilege in Westerns&alia had to be changed, that it
was no longer appropriate to have an ambulatoryptémo of UK privilege.
However he was critical of the choice of 1 JanuE89 at which to peg privilege,
describing it as one of ‘convenience rather thandioy constitutional or legal
reason’. He was even more critical of the assotisgtiance on the 21Edition of
Erskine May, stating, ‘this seems a little lazy agiden the extensive errors in that
book, not a very reliable source of parliamentary’ ®

The alternative dates at which to peg privilegeppeed by the member were all of
historical significance, such as 1889, being thary&f enactment of the Western
Australian Constitution, and 1 January 1901, thte dafederation.

There is very little to be found in other jurisddicts to assist an analysis of the legal
implications of the date at which privilege is pedgbecause the major factor in the
choice of dates appears to have been historicalfisignce. The Commonwealth
chose 1 January 1901 as the date at which to patpge and so more recently had
Queensland chosen the date of federation to pegritiege after deleting its
previous ambulatory adoption of privilege. In Vigso (21 July 1855) and South
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Australia (24 October 1856) privilege was and remmgiegged to the historically
significant dates of enactment of both coloniesistdutions.

Western Australia’s choice of pegging privilegelalanuary 1989 is unusual, with
the exception of Queensland’s 2001 amendment to piisilege, for its
consideration of legal benefits and complete absefiany historical symbolism.
Queensland’s choice of 1 January 1901 was notysateltivated by choosing a
historically significant date in preference to anbalatory adoption of privilege. In
its First Report on the Powers, Rights and Immunitiethe Legislative Assembly,
Its Committees and Membetfse Queensland Members’ Ethics and Parliamentary
Privileges Committee noted that a number of subonissto the Committee were in
favour of pegging at the date of Federation, paldidy because it would be
consistent with the date adopted by the Commontv&atliament. The Queensland
Committee agreed that such an approach was sirtipd@r choosing other dates
because ‘Commonwealth precedents which have ddrithe privileges which
apply at the federal level could be drawn upondienine the scope of the powers,

rights and immunities of the Queensland Legislafiseembly’?®

In Western Australia a number of Parliamentary &wavernment reviews of
parliamentary privilege were undertaken throughbatlate 1980s and the 1990s, a
period overlapping significant developments in peiye in the UK, as discussed
above. These reviews certainly pointed to a ddsinepeal the privilege proviso,
but provided no context for the choice of 1 Jand®§9 at which to peg privilege.

In 1989 the Western Australian Parliamentary Stedsl€ommitte® examined the
issue of the privilege nexus and the proviso thatgrivilege in WA not exceed the
privilege for the time being in the UK. The Commétrecommended that the
proviso be repealed, but no legislative actionofeltd the Report. Three years later
an impasse developed between the Parliament andRalgal Commission into
Commercial Activities of Government and other Metg1992)>* which wanted to
examine theHansardrecord of members of Parliament and committeeq@dings
on matters within its terms of refererie.

The impasse led to a specific reference for the i@ission on Government (COG),
a wide ranging commission that emanated from thgaR&€ommission. The
reference stated

The Commission on Government examine the Parlizangitrivileges Act 1891
with a view to permitting proceedings in Parliamenbe questioned in a court or
like place while preserving the principle of fregeech in Parliamerit.

The COG recommended that the privilege proviso épealed and that the
Privileges Act be amended by further specifyingphgileges to apply in WA. This
included support for the adoption of the statutdsfinition of ‘proceedings in
Parliasznent’, as contained in the Commonwealthaliamentary Privileges Act
1987
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The Royal Commission’s desire for a diminution led application of article 9 was
not fulfilled, but nor were the COG’s recommendasion relation to privilege taken
up by the Government.

In their examination of the ‘House of Commons catrum’, Phillips and Black
noted the legislative inaction that followed theved reviews throughout the 1990s
and the emerging view, particularly of the UK Jo@dmmittee, to confine and
codify privilege. The authors concluded that,

Overcoming the House of Commons conundrum wouldiredhe specification of
a suitable date which would mark the privilegesnimities and powers of the
Parliament of Western Australia being determinetthiwiits own jurisdiction........
A date immediately prior to the enactment of secfi8 of the Defamation Act
1996 (UK), could be chosén.

While the literature and official reviews continu@dmake a case for privilege to be
pegged at a specific date, there was little indigiat when that date should be.

Whether, and what threats to freedom of speech havseen diminished
in Western Australia as a result of pegging parliarentary privilege to
that in the UK House of Commons on 1 January 1989

Freedom of speech and freedom of debate are the impsrtant aspects of
parliamentary privilege. In modern terms articlgr@vides ‘that the freedom of
speech and debates or proceedings in Parliameiit owg to be impeached or
guestioned in any court or place out of Parliament’

Article 9 protects members of Parliament from bednbjected to any penalty, civil
or criminal, in any court or tribunal for what thdyave said in the course of
proceedings in Parliament. As previously mentiottesl primary rationale for the
PPC’s recommendation that the House of Commonssnbgufrozen in Western
Australia was that it was contrary to the Stat@geseign interests. However, the
subsidiary issues that flowed from the nexus, vdeminated by freedom of speech
issues, the immunity enjoyed by members, in thapacity as members of the
House, for what they say in proceedings of the ldol$iese issues are evident in
the UK Joint Committee Report of 1999 and in corimathe 21 and 23 Editions

of Erskine May.

UK Joint Committee Report

The PPC was concerned about a number of privilagescand trends unfolding in
the UK in the 1990s. These were analysed by thelblkt Committee on Privilege
in its Report of 1999. In some instances the UKntldCommittee’'s report

compounded the concerns of the PPC by recommetigitigome of the trends and
legal precedents be endorsed and codified as ggivilaw.
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In the case oPepper v Hartthe UK Joint Committee found the Court’s use of
parliamentary proceedings to be ‘benign’ (see pagg 45 of the UK Joint
Committee’s Report) and recommended that Parliamandisturb the decision, but
equally warned that the decision should not leaahtpgeneral weakening of article
9.

The Joint Committee viewed the effect of the decison matters relating to

‘judicial review of ministerial decisions’, meanirthe lawfulness of ministerial

decisions, such as whether a minister acted withénscope of their powers (see
paragraphs 46-55) and matters relating to ‘othartqaroceedings and ministerial
decisions’, meaning, for instance, the effect deaision on the rights or welfare of
a person (see paragraphs 56-59). The Committeenneended in both instances
that article 9 should not be interpreted as preotudhe use of proceedings in
Parliament in court.

Going on to examine th®efamation Act 199UK) the UK Joint Committee
examined the question, ‘should article 9 protespeech made in Parliament from
critical examination in court even though this wibuabt expose the member to any
legal liability?’ (see paragraph 60).

Section 13 of théefamation Act 1996UK) (see extract on page 4 of essay) was
intended to remedy a perceived injustice highligtig the aborted defamation case
of Hamilton v Hencke; Greer v Hencke (199#) which the judge stopped
proceedings because relevant evidence could natdbstted without breaching
article 9. The member, seeking to sue a newspapeétsfallegations made against
him, was seen by the UK Parliament to have beereddnstice because he was
unable to admit his own words, spoken in proceedifghe House, into evidence
before the Court. The subsequent enactment of @edf enabled an individual
member to waive parliamentary privilege so far @sshconcerned, for the purposes
of defamation proceedings. The UK Joint Committmentl Section 13 to be flawed
because it undermined the principle that freedorapefech is the privilege of the
House as a whole, and not for the individual towedsee paragraph 68). However
the Committee stopped far short of finding thatweaiof the privilege should be
precluded outright, preferring instead to recomminad only the House as a whole
be enabled by statute to consent to waiver. The Mitee emphasised (see
paragraph 73) that this should only be availablemwthere is no question of the
member or other person making the statement beipgsed in consequence to a
risk of legal liability.

The UK Joint Committee arrived at this conclusionpart, out of dissatisfaction
with the law enunciated in tHerebble v Television NZase (see paragraph 70) and
particularly a concern that a member, criticisetsige of Parliament in relation to
parliamentary misconduct, would be unable to dkeair name.
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How the commentary on freedom of speech in the 23Edition of
Erskine May (2004) differs from the 2F' Edition of Erskine May (1989)

In 2004 the 2% Edition of Erskine May was published. The “2&dition
incorporates some of the precedents and trendsahatrned the PPC and provides
a useful contrast with the 2 Edition, the Edition that the PPC foreshadowedd/ou
become the primary reference for the applicatioprofilege in Western Australia
if its privileges were pegged to 1989.

The 23 Edition of May has additional text under the headdf ‘what constitutes
privilege’, commenting that there are occasionswtie House(s) does not insist
upon its privileges, either generally or in a parér instance (see page 76).
However, it goes on to state that ‘an area whech sonsiderations do not arise,
Article IX of the Bill of Rights 1689, lays on cdsran obligation not to ‘impeach or
question’ proceedings in ParliamerftFurther, May makes the point that because
this prohibition is statute law, it could only ev® waived by amending legislation.
The decision of the Privy Council in 1994 to oventuhe decision of the New
Zealand Court inTelevision New Zealand v Prebbig cited in support of the
proposition that waiver of freedom of speech cartr@by mere resolution of the
House (see page 77).

In the introduction to the chapter dedicated toediem of speech in both
publications (Chapter 6 ‘Privilege of freedom o&eph’), further variations in the
text are evident. The 2Edition saw fit to highlight only the significanaé# the
expression in article 9, ‘proceeding in ParliaméhtHowever the 23 Edition,
reflecting the developing trend for courts to usecpedings, considered it
necessary to highlight the significance of the masi expressions in article 9,
‘proceeding in Parliament’, ‘impeaching’, ‘questiog’ and ‘court or place out of
Parliament™® The 2% Edition notes that ‘none of these critical termsléfined, so
that it has often fallen to the courts to arrivgualgements about their meanifg'.
May is equivocal about the meaning of ‘impeachirayid ‘questioning’ in
particular, having to contrast two conflicting irgeetations: that which was usually
applied until the 1990s, that proceedings shoulg ba introduced to establish the
fact of what was saitf, contrasted with the emerging principle in the 19%at
‘impeaching’ was limited to cases where a membeuldvbe liable for what they
had said and that ‘questioning’ did not extend twatva member meant by words
used in proceedingds.

Not surprisingly, the 23 Edition is more international in its analysis oéédom of
speech. Under the heading ‘freedom of speech iatdethe 23 Edition has added
reference to the case Afv United Kingdom 200Q2n which the European Court of
Human Rights concluded that the absolute natupadifamentary privilege did not
violate articles 6 or 8 of the European ConventionHuman Rights, however
objectionable the statemerifsThe decision and its reference in the most recent
May do not indicate a need to peg privilege to 138@ept that decisions, such as
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Demicoli v Malta ((1991) 14 EHRR 4 Have demonstrated that the European Court
is willing to review the exercise of privilege byrestituent parliaments in the
European Community’.

The 23 Edition repeats the qualification made in thé Edlition that if a member
publishes separately from the rest of the debatpeach made by him in the course
of proceedings in Parliament, he is responsibleeuride law for any libellous
matter in it. However the #3Edition adds that recent cases have ‘raised sue isf
how much protection is enjoyed by reference outsidelegislature to what had
been said within its walls, short of full separegpublication or repetitiorf* In its
footnote to this further qualification of freedorh gpeech, May cites the case of
Jennings v Buchanan (2003)NZLR 145, in which the words ‘I do not resile’,
spoken outside the House to media, were held t&ffeetive repetition of what the
member had said in the House, in the course ofegaiogs.

One of the most significant variations from theé' Edition, contained in the 23
Edition of May, is reference t®epper v Hart (1993 AC 593, in which the
precedent was set for courts to refer to proceadfog the purposes of judicial
interpretation of ambiguous legislation. May highlis Pepper v Hartas a sub
section of its section headed ‘Exclusive CognizanteProceedings’. The 21
Edition discusses ‘the right to exclusive cognigantproceedings’ predominantly
in terms of the court’s inability to inquire intdhe internal proceedings and
procedures of the House. Reference in the coonsdceedings of Parliament for
the purpose of accurately interpreting legislatitmes not appear as an issue for
analysis in the 1989 Editidh.

The relevance of this issue to the Western Ausinaiarliament was evident even
before the Constitution (Parliamentary Privilegeshendment Bill 2004 was
assented to by the Western Australian GovernaDdiober 2004, the statutory Gas
Review Board of Western Australia had to considietiver or not parliamentary
privilege applied to a document tendered by thdiegmt party to a review of the
WA Independent Gas Pipeline Access Regulator. Ténde Board was charged
with reviewing administrative decisions of the GRegulator, in particular
important matters of tariffs to be applied to avptised gas pipeline. The applicant
party, the gas pipeline operator, sought to intcedparliamentary proceedings for
the purpose of using a Minister’s statements toHbase to support its assertion
about what the State was seeking to achieve isaleeof the pipeline.

The Board sought the views of the Speaker of thgidlative Assembly and
reported the Speaker’s clear view that:

... it would not be lawful for any statement madéhie course of the proceedings in
the Legislative Assembly to be tendered in the @vig to the Western Australian
Gas Review Board for any purpose other than tdbéskethe fact that a statement
was made.
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For all practical purposes , the enunciation ofltive of privilege on this matter
which is contained in section 16 of the ParliamgnRxivileges Act 1987 (Cth) can
be regarded as the situation which applies in We#astralia®®

Section 16(3) of the Commonwealth Act provides migéin of what constitutes
guestioning of ‘proceedings in Parliament’ and nsake unlawful for such

proceedings to be questioned in ‘any court or tréddu The Board found that
although the Commonwealth Privileges Act does nmplhyato WA and that

legislation in WA does not contain the equivalehSection 16(3), the Section is
declaratory of the effect of article 9 of the Bifi Rights which does apply to WA.
The Board agreed with the Speaker’s submissionthiimteclaratory principle was
to be found irPrebble v Television New Zealand.

It is unclear as to whether tiRepper v Hartdecision is in itself inconsistent with
the principles of Section 16(3) of the Commonwedlth which have been held to
indirectly apply to WA. The principal matter Pepperof statutory interpretation is
arguably different to the unsuccessful proposipahto the WA Gas Review Board
that it should admit proceedings for the purposatrpreting Government policy
underlying administrative decisions. The Board wloonbt allow the proceedings to
be admitted in October 2004, even before the laty&e amendments to privilege in
WA had taken effect. More importantly, the decisfarther illustrated the reliance
in WA on the current application of article 9 ofetiBill of Rights. By pegging
privilege in WA to the privileges enjoyed in the UK 1 January 1989, the WA
Parliament has sought a greater degree of certainty exercise of parliamentary
privilege and particularly its application of theiele 9 immunity.

Remaining ‘freedom of speech in debate’ issues in &8tern Australia

The Constitution Act 188%nd theParliamentary Privileges Act 189fnake it
lawful for the Western Australian Parliament toidefits privileges, immunities
and powers as it sees fit. It has the privileges ithchooses to enact and in addition,
has the privileges, immunities and powers of then@ons House of Parliament at
1 January 1989, but only to the extent that they st inconsistent with any
privileges contained in th@arliamentary Privileges Act 1891n other words,
pegging privilege to 1 January 1989 is only sigaifit to the extent that the
Western Australian Parliament chooses not to coil#fyprivileges and chooses
instead to draw upon the customs and laws of pgeilin the UK.

The PPC specifically rejected the idea of codifaatof privilege in WA in the
short term, stating that

In Western Australia, informed discussion with 8wicitor General in the past
leads your Committee to conclude that codificatmanwise in the short to
medium term and we should await the benefits ottiresidered application of the
Commonwealth’s attempts at codifying privilege @néd in the Parliamentary
Privilege Act 1989
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The Western Australian Parliament will most likelyoose to express its privileges
only in broad legislative terms while ever thisseen to successfully hold off
attempts to diminish freedom of speech immuniti@em the impasse reached with
the ‘WA Inc’ Royal Commission in 1991 to the vergcent attempts to have
parliamentary proceedings introduced before theR&agew Board (both discussed
above), the WA Parliament has resisted the vieashhve emerged in the UK that
freedom of speech and article 9 be applied morebile and in the context of the

times.

The UK Joint Committee examined the relationshipmieen the legislature and the
judiciary, particularly in the context of freedorhapeech. The Committee stated

Mutual respect is important, but there are stiflygareas where the position of the
boundary is unclear. One instance concerns theingah‘proceedings in
Parliament’ in article 9 of the Bill of Rights.

There is merit, in particularly important areagpafliamentary privilege, in making
the boundaries reasonably clear before difficuliese. Nowadays people are
increasingly vigorous in their efforts to obtaimlress for perceived wrongs....If
Parliament does not act, the courts may find theraseompelled to do $6.

Comparison of the analysis of freedom of speectvdet the 2% Edition (1989)
and the 2% Edition (2004) of May, suggests that there idelitb be gained in
pegging privilege to 1989 in terms of clarity of aths meant by ‘proceedings in
Parliament’, other than by indirect reference tet®a@ 16 of theCommonwealth
Parliamentary Privileges Act 1987

McGee describes article 9 as being more of a ipalitstatement’ than a precise
legal rule. Legislative restatement of the artiol@y not protect the Parliament from
courts willing to push constitutional boundarietatiag to article 9, an apparent
trend since 1972,

Evidence of McGee’s point was provided by the aalsBuchanan v Jenning$n
which a member of the New Zealand Parliament madstatement in the
proceedings of the House attacking a person amdléter, in an interview with a
journalist, being quoted as saying that he ‘did nesile’ from the claims made in
the House.

The Court found that Jennings had effectively rggabdis comments made inside
the House, by the making the statement ‘I do nsile@eoutside the House. This
finding was used as the premise for admitting Jegsii statement in the House
(proceedings of the Parliament) into evidence leeftre Court. McGee has
described the ‘so-called doctrine of effective tdfmm as applied ilBuchananas]

a legal fiction’, and the fact that the action wg®unded on a parliamentary
statement as ‘a direct attack (an impeachment)adigmentary proceedings and
thus members’ freedom of speech’.
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Despite this significant departure from the applaa of article 9, the Privy

CounciP* upheld both the decision of the New Zealand Highi€and of the Court

of Appeal that a member may be held liable in defzon if the member makes a
defamatory statement in the House and later affithres statement (without
repeating it) on an occasion which is not protetigg@arliamentary privileg&

The New Zealand.egislature Act 190®egs parliamentary privilege to that of the
House of Commons on 1 January 1865. This provididmot provide a barrier to
the Court’s narrow reading of freedom of speech iamaeaching of proceedings.
Buchananrepresented a new and different threat to freedbapeech than any of
the trends to emerge in the 1990s that the Westestralian Privileges Committee
was so keen to avoid.

The New Zealand Privileges Committee regarded ltiheat to freedom of speech
posed by th&uchanardecision so seriously that in May 2005 it recomnszhd

.... that the Legislature Act be amended to prottidé no person may incur
criminal or civil liability for making any oral owritten statement that affirms,
adopts or endorses words written or spoken in gaiogs in Parliament where the
oral or written statement would not, but for thegeedings in Parliament, give rise
to criminal or civil liability >

In effect, the New Zealand Parliament has beeretbto be more prescriptive of its
privileges, at least in terms of its immunitieschese the courts have chosen to
depart from conventional interpretation and appiica of members’ freedom of
speech.

The Western Australian Parliament has sought,Hershort term at least, to avoid
being prescriptive of its privileges, immunitiesdapowers, being mindful of the

potential for this to lead to even greater judigi@view and ultimately a more

narrow view of privilege. The repeal of its ambolgtadoption of the privileges of

the House of Commons does not make the Westerraiast Parliament immune

from future threats to and courts’ interpretatidntiee application of freedom of

speech in debate. However, it has ensured, for newapacity to legislate for its

own privilege should it wish to do so and, as suws preserved an important
principle of the Western Australian Parliament’'seseignty. A

End Notes

#  From the 2004 ANZACATT/QUT Parliamentary Law, Eiee and Procedure Program.
The remainder of the pieces will be published dkiernext 12 months as well as pieces
from the 2005 program in forthcoming editions.
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