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Abstract

The Parliamentary Reform Act 1998 (Tas) was offigi&n Act to amend certain
Acts to provide for reform of Parliament by a refiloie in the number of members
of both Houses of Parliament and for related msittefowever, when this act
received Royal Assent on 27 July 1998, it changetkerthan the size of the
Tasmanian Parliament. It performed radical reduacsiorgery on an institution that
was already at the limits of sustainability as asthfénster parliament. Ostensively
the surgery was necessary to improve the Parlidsefficiency as a central organ
in Tasmanian governance but many within the Stalieed it was to save the
patient's own members from a public backlash agaimditicians’ and a 40% pay

rise they awarded themselves several years ehHiight years have elapsed since
the operation was performed and the patient’s gahis still in question. Indeed,
occasionally, the need for a second operation —-hgper toward unicameralism is
proposed. Even without further alteration of theliBaent, a question has arisen
about the relevance of the Westminster model imiBaga. It is far from clear that
the present diminutive parliament can maintain ngoneodest genuflection in the
direction of Westminster.

# Author's Caution: This paper is still very muchvark in progress despite every good intention and
should not be cited without the author’s permission
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Tasmania’s parliamentary system has been baseldeowestminster model since
the inauguration of self-government in 1856. Thikdge continued through the
transition to Federation in 1901 and perhaps wasn estrengthened by the
formation of the Commonwealth. Based solely omsitsvival over nearly 150 years,
one might conclude that Tasmania had proved thallsparliaments could
successfully implement the Westminster system. ®@oeld wish to confirm this
interpretation if possible; being both a partisdnttee Westminster approach to
parliamentary democracy and an advocate for smi@hd polities. However, the
simple measure of mere survival is an inadequabeingl for claiming political
success. There may be other reasons why the TammRailiament has retained the
Westminster system other than its practical utilMoreover, circumstances have
changed in recent years to impose even burdenseomaintenance of Westminster
at the very extremes of the Antipodes. Indeedtithbetween Westminster and the
Tasmanian parliamentary system has had a very rackyn for the past two
decades due largely to the restructuring of paotitips in the Apple Isle with the
emergence of the Greens.

This paper reviews how these new pressures of dihed scale have worked to
contort and distort the Westminster system in Tasaal his assessment involves
several steps. First, the key features of Westmirsststem are set out to provide an
initial understanding of this parliamentary fornec®ndly, the impacts of the 1998
changes for the Opposition are outlined. These,tipeovide the premises for
assessing the attempts to maintain an effectiveo€ipppn in a Westminster-style of
Government after the reduction of the size of tadigment in 1998. The result of
this analysis is that the endeavour to change a@coutcomes in Tasmania had
serious unintended consequences for its Westmirfsdiament. The decisions
made in 1998, both constitutionally and politicalwere taken without real
consideration of what the Westminster system reguio remain robust and vital in
an effective democracy.

The Westminster System

The origins of the English parliamentary democragtend well back into history
but the key features of the Westminster systenveérirom Parliament’s capture of
the Crown most violently and physically expressadthe English Civil War.
Without a doubt, however, the defining moment, timeeshold distinguishing the
Westminster system from all other forms of parliataey collective leaderships
was the Glorious Revolution (1688). The enforcegadtire of the second monarch
from the throne of England in less than fifty yédesi to a remarkable political
accord between Parliament and the Crown. UndeBitheof Rights (1689) and

2 Charles | was defeated by the Parliament’s armi@647 and he was executed in 1649. James ||
fled the throne in 1688 when William of Orange laddo oppose him. Parliament and the armed
forces sided with William and his wife Mary (daughof James Il) and Parliament offered the two
the throne jointly in 1689.
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confirmed further by the Act of Settlement (170ihe Crown became a
‘constitutional monarchy’. The monarchs agreed ¢émounce a right to have
personal advisers but rather to act only on theicadef their parliamentary
advisers. This has become entrenched in a converltiat only MPs can be
appointed ministers of the crowrClearly, the effect of this was to ensure that the
Crown was under the control of Parliament but i$oalhad an unintended
consequence regarding the Executive and the Parianit linked the size of
Parliament to the ‘pool of talent’ available foretiministry. Ministerial aspirants
unable or unwilling to be elected to Parliamentldonot be commissioned as
ministers and the Crown could not reach furthemthiae membership of the
Parliament to find this talent. This was to becomeery important constraint
subsequently for very small parliaments.

A second important feature of the Westminster systellowed in William’'s
prudent decision to select his advisers from tletida having substantial (later to
become ‘majority”) support in the House of CommaonhBe narrow camber of the
Commons was arranged as ranks of pews facing eheh and the Ministry came
to sit together on one side (now the Speaker's)rifithe chamber. And, those in
the clique(s) not supporting the ministry sat fgdinem. Thus it emerged that those
who sat opposite the parliamentary ministry wertprincipal opponents and, in
the years following, as ‘the Opposition’. By theé of King George 1V, this group
acquired the designation of ‘His Majesty’s (loy@pposition™ The emergence of a
formalised opposition with the specific, albeitfsedsigned, role of shadowing the
Government of the day introduced a further limiatiaffecting the size of the
Parliament. The intention of the Declaration of W& in establishing a
‘constitutional monarchy’ had basically the whold the Parliament as a
‘backbench’ able to challenge the ministry/Crownindividually or collectively.
However, institutionalising HM’s Opposition early ithe nineteenth century
changed this image substantially. Only a fractieardalf the Parliament (and even
here, normally, just the Lower House) was genuirgdigible to be commissioned
by the Crown as ministers. The available pool afcexive talent could be nearly
halved in practical terms.

As a consequence, the form of adversarial relatibas came to dominate the
Parliament was not the external manifestation efRlarliament versus the Crown.
Rather, it was a highly internal form juxtaposingw@rnment and Opposition.
These adversarial relations are somewhat misuroael sty the community at large.
The media frequently portray these as destructigeitualistic manoeuvres — all
shadow without substance. This is to ignore thd fhat our legal system is
structured along similar adversarial lines to gotga procedural fairness. In the
case of the Westminster Parliament, the fairnessiase political although not

3 The Australian Constitution both accepts this @mtion and modifies it to some extent by allowing
a non-MP to be commissioned as a minister for upr@e months before finding a seat in
Parliament.

4 John Cam Hobhouse is credited with coining thegéin 1826. See following section.
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without some curtsy in the direction of procedusenell. Oppositions are expected
to oppose and thereby guarantee that at leastalitiead alternative is considered
in any decision. At its best, this arrangement enés the Government from
railroading issues through the Parliament with ¢cedmnd compliant majorities. At
its worst, the arrangement creates an asymmeyristilictured duopoly that denies
third parties access to power, concentrates powéhe hands of the two major
parties’ elites and prevents the Opposition fromitiga any influence on political
outcomes between elections. This latter, very meg@hage has tended to become
the contemporary conventional wisdom.

Does it matter that the ‘Government and Oppositfonm of adversarial relations
now dominates parliamentary expectations? Pertiauaes not, if the Parliament in
guestion is large enough to staff both a Governraadtan Opposition (including a
shadow executive) while still maintaining an effeetbackbench. However, this
assumption is very much in jeopardy for the verakmnstitutions that struggle to
preserve the parliamentary forms and still meef &sst priority, the obligation to

produce an alternate Government. The consequentg@sopriority is that it has

tended to undermine the rights, prerogatives, avldiqal responsibilities of the

Parliament separate from those of the Crown imthmels of MPs and public alike.
It is scarcely surprising that the small TasmanRaxliament steeped in the
traditions of Westminster and hugely supportivehese values almost exemplify
the modern difficulties facing the small parliameid retaining parliamentary
values against the Crown.

The Loyal Opposition

The term ‘His Majesty’s Opposition’ is said to ddtem 1826 when it was first
used by Sir John Cam Hobhouse to deride the mendiperssite’ It is noteworthy
that the concept of a formal Opposition antedatesemergence of modern parties
especially as the conventions of Westminster rega@Government and Opposition
developed during this period. The concept was @efitly formalised that by 1865,
Walter Bagehot(1826—1877)incorporated it in his seminal description of the
Westminster system in his bodke English Constitution.® He said it was a natural
consequence of Cabinet Government. The major deneot after Bagehot was the
formalisation of the Opposition as a ‘Shadow Gowent’. This term, attributed to
Winston Churchill, again as a term of derision, egmed to the members opposite to
enhance their status and so was accepted withupkeast irony. Over time, the
office of the Leader of the Opposition was recogdifinancially — first in Canada

5 Kenneth Mackenzi&ihe English Parliament, (Harmondsworth: Pelican Books, 1959), p. 116.
Hobhouse hurled the term across the floor at they8\és a rather derisory and demeaning epithet
but it was proudly adopted subsequently by therakite Government’ as a badge of honour.

& Walter BagehofThe English Constitution (2" edn; New York: Dolphin Books, facsimile edition,
nd).
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[1905], then in Australia [1920] and in TasmanifZI] but payment to the Leader
of the Opposition did not reach the ‘mother of @amlents’ in the U.K. until 1937.

As might be expected, the essential techniques pposition changed as the
formalisation of the Loyal Opposition evolved. laity, the emphasis was wholly
internal and focused on the individual who asptetbadership. No real attempt to
appeal to the public on oppositional objectivese Tdng running battles between
Benjamin Disraeli (Tory) and William Gladstone (kital) from 1868 to 1880s

helped to establish in the public mind that whodams of Government and
Opposition would alternative on the Treasury besch@hurchill's observation

showed that the adversarial tactics had reachedzéeith so that the Opposition
completely mirrored the Government of the day. ©@firse, underpinning this

formalisation and institutionalisation of the Loy@pposition was the growth of
political parties as a mechanism for organisincghhibie parliamentary and extra-
parliamentary political agenda. Whether these peddyelopments cut across, or
reinforce, the linkage between public and Opposjtibowever, is still being

debated. It rather depends on what is expectetheoconnection between Loyal
Opposition and popular opposition.

The Opposition of Opposition

The Whig target of Hobhouse’s barb, George Tiere&imed that ‘the duty of an
Opposition was very simple — it was to oppose eWémg and propose nothing.’
Views on the objectives of the Opposition had nwdnged much half a century
later when Lord Randolph Churchill declaimed, ‘Tiode of the Opposition is to
oppose!’ Even today this might be an adequate imeejdb description; reinforced
by the experience of John Hewson whose failed aitemintroduce a GST from
Opposition has entered Australian conventional emsds clear evidence that an
Opposition proposing policy is politically riskyt ik true that the ‘shadow cabinet’
is very much a fiction of convenience. It does hate any real executive role or
responsibility. Thus, there is little need to pre@an order to promote policy.

On the other hand, the adversarial structure of tiMester's Government v.
Opposition does impose a duty on the Loyal Oppmsito oppose Government
across the board to ensure every action, experdénd proposal is subjected to
scrutiny. So again the question, did Tierney andrCtill get it right? Not really! A
simple answer is often a simplistic answer and $here. There is a need to look
at the tactics of opposition in finer detail.

An oppositional party accepts all the obligatiohthe Westminster traditions [not a
light burden given the conventional nature of théslition] when it becomes part of
the Loyal Opposition and, even more so, if it ie thfficial Opposition. It must:

conduct it itself constitutionally; work with theaBernment of the day to promote
the best interests of the state [only where theserecognised and agreed, of
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course!]; work within parliamentary procedures; ane prepared to serve as
alternative Government.

It is this last issue that defines the OppositieriVilestminster’ and raise questions
of balancing resources and particular tactics betwalternative Government’ and
people’s opposition in Parliament much more sefjotisan for governing party
[and its backbench].

The Shadow Cabinet

The structure of the Westminster parliament hasvedoto give some substance to
the notion of the Opposition providing an altermatGovernment. The mechanism
that has emerged in most systems based on Westmitet been that of a ‘shadow
cabinet’. In part this evolution has derived froolifical prudence and, in part, from
the practicalities of the operation of ‘counteriragl power’. However, it has long
been viewed in some quarters as a political obtigadbn the official Opposition.
For example, in 1915, Bonar Law claimed that ‘thictions of an Opposition were
twofold, that is to say, to be a vigilant critic aofinisters andto provide an
alternative administration when necessity aroseThis latter view, that the official
Opposition has a duty to be prepared to take dwerdins of power at a moment’s
notice and a responsibility to ensure that the titati®nal monarch is never without
advisers, has given rise to a series of provistonzrepare the Opposition for this
onus.

The most important measures centre on the LeadbedDpposition. For example,
in Australia, the Leader of the Opposition getsfemence after First Minister in
most matters in the House and the Leader is tretdde alternative First Minister
[even by the Crown if the constitutional need axifs the Crown to take soundings
beyond the advice offered by the first ministertieTLeader of the Opposition is
placed tenth in the Commonwealth Table of Preceslemd so is ranked higher
than some ministefsThe resources that the official Opposition haveyvention
and Standing Orders, on the time of Parliamentipnst questions, organisation of
the business of the House, and the like] are claditmed managed by official
Opposition’s executive in the same way as if itevier power.

The evolution of the Shadow Ministry has come taromi the commissioned
Ministry so completely that typically portfolios erallocated by the same
procedures that would be used if the party wer@adwer. As was evident, for
example, with Kim Beasley’'s ‘back bench’ challerigeSimon Crean, where the
manoeuvre commanded the same level of media attetiitat any ‘spill’ within the

Cabinet would attract.

7 John P. Mackintosthe British Cabinet (2" edn; London: Methuen, 1968), p. 261fn. (emphasis
added)
8 House of Representatives Practice, p. 78.
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For some, this has been interpreted as meaningthieatraditional role of the
Parliament as the critic of Government has passedhe formalised and
institutionalised Opposition — that Westminster iisdeed no more than
‘Government and Opposition’. And, over time, a e#ri of mechanisms and
procedures has emerged to enable the Oppositiorgémise its activities to mirror
the Government. These include: question time, ematin of Government
accounts, departments and policies, the primarg iol debating Government
legislation, and other familiar activities withing parliament

This interpretation may be true but, if so, it ischuse the Parliament has been
recaptured by the Crown and its sole role is tovesers an electoral college for
Government.

There is an opposing view and this was imposedapu® New Guinea by Australia
through constitutional fiat — the ministry canna& tmore than one quarter size of
House.

The Backbench as Opposition

The governing party’s backbench has been regardettheareal inheritor of the
Parliament’s role in opposing Government of the sliaige this sector has the only
effective capacity to enforce ‘ministerial respdmily’ — the real basis of
parliament’s control over the Government. The gdsuffior this rests with the
incapacity of the loyal Opposition to defeat thev&mment but the discipline of
party can be used against the Government if its lomakbench is large enough and
alienated enough to act.

Of course, in the circumstance minority Government, the whole House resumes
the sort of control over Government that existedemtihe conventions of the
Westminster were developed 150 years ago.

The Tasmanian Electoral Experience

Virtually from the advent of Statehood (1901), Tasma has had an electoral
system that favours a representational role for Pagliament rather than an
executive one. Indeed, the Hare-Clark system adaitee-wide for elections to the
House of Assembly in 1907 was derived from thelsitgnsferable vote system of
proportional representation promoted by John Stiilit® Andrew Inglis Clark,

one of the framers of the Australian Constitutiod a Tasmanian Attorney General
modified Hare’s proposal slightly to suit the Tasaa political system. However,
his objective was basically the same as Hare’s —-eutb the mischief of party in

9 Mill advocate this system proposed by Thomas lgaeeisely because the representation of
individual interests would ensure that Parliamexd h deliberative function rather than merely
being an electoral college for the ministry as \WaBagehot preferred.
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the Parliament. Yet, in practical terms, whatevearlkC wanted, what he and
Tasmania got was what all other Australian Statagehin their lower house
elections — a referendum on which party should f@avernment.

Tasmania has long had one of the strongest twg-gaates in the Commonwealth
despite its Hare-Clark electoral syst&hits primary explanation appears to be that
the mandate theory of elections. The party impesatnandate has become a
legitimating explanation for the commanding inflaenparties have on elections
today. Originally conceived by reformist partiesasneans for maintaining both
democratic values of voting while pursuing a prograatic reform, the concept has
been widely adopted by conservative parties as ansef demanding party
discipline from its parliamentary membership. Insi@nia, accepting general
elections as a simple contest between party plagdand, in turn, a referendum on
Government), severely undermined the intentiorhefHiare-Clark electoral system.
It has also ensured that Tasmania, like most difestminster systems, does not
follow the basic conventions of the Westminstertaysin terms of ministerial
responsibility. Party loyalty overrides loyalty the Parliament (or so it seems)
because the electoral mandate ‘demands’ it.

As much as one might wish to join the popular ckdslaming political parties for
the Crown'’s recapture of the Parliament, the Tasamaavidence militates against
such easy demonising of just one aspect of outigaliprocess alone. There is
considerable evidence that Tasmanian voters, basiaed the popular media are
opposed to parliamentary control of the ExecutivBince 1989, the Tasmania has
had two minority Governments as a direct resuthefHare-Clark electoral system
operating as intended. Despite, significant achiergs as Governments (including
noteworthy reform), both were soundly defeateduditsequent elections. Neither
minority Government enjoyed public, business andiedia support during their
abbreviated tenures in office. Criticisms of indliabwere rife throughout their
periods in office yet in each case the governmaited to go to full term by their
own choice not for the want of confidence of theliRment’?

Undoubtedly the real test for which value was tedmminate — Parliament or
Crown — occurred when the two major parties fornaetemporary alliance to
secure Governmental ‘stability’. This took placenéhe end of the second recent
minority Government (1996-98) when the Liberal pathen in power, joined with
the Opposition Labor Party to reduce the size efRarliament. Concentrating the
pressures of Government on fewer members would heee a strange argument
except for the Hare-Clark electoral system. Howgsereduction in parliamentary
numbers under Hare-Clark meant an increase in tbéameeded for election and

19 R.A. Herr, ‘Hare-Clark: The Electoral Legacy’, inektus Haward and James Warden (éahs)
Australian Democrat: The Life Work and Consequences of Andrew Inglis Clark (Hobart: Centre for
Tasmanian Historical Studies; University of Tasraaif95).

11| have addressed many of the points in this @edti my chapter ‘Hare-Clark: The Electoral
Legacy’,op cit.

12 This fact contrasts with the fall of minority Gawments in 1972 and 1982.
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so significantly disadvantaged the minor partiesids expected that the new quota
would renew effectively the traditional duopoly kit the Staté® And so the 1998
election did.

The Two Oppositions

Labor Premier Jim Bacon, in his 2002 victory speexinounced that the
Government would act to give extra support to thee@s to improve their capacity
to act as one of two parties in Opposition. Theaapptly magnanimous gesture
thrilled the Greens who saw themselves as winnuigip credibility but, of course,
twisted the knife in the Liberals who saw it as atempt to exacerbate their
embarrassment. Of course, whether for the altouisiotive of ensuring that the
Government would have an effective Opposition dr, tite gesture guaranteed the
two opposing parties would also be at each otlibreats over the next four years.

The Greens had few adjustments to make, at ledistlin The one aspect of their
success that concerned them was their role as gqnodipn party. While the
Liberals maintained that there could be only onpp@sition’ in the Westminster
system, the Government enjoyed the sport of refgrd the opposition parties in
the plural. In the event, it was the Liberals wheravthe ‘official Opposition’ and
the Greens had to content themselves with beinQpposition party trying to play
the role their leader played alone before the ielras the ‘real opposition’.

The 2002 general election would have likely produdmyures in a pre-1998

Parliament of 9 Liberals and 6 Greens. These nusnbeuld have enabled the
Liberals to fill out a full shadow ministry and died the Greens to nearly match
current Liberal capacity.

Relations between the two houses have been affegtéuk pressures of an all too
small parliament. One early sign of recognition eamith an attempt to strengthen
the committee system as one form of compensatiothéoloss of critical mass.

The Future

Now that Tasmania has reduced the size of itsdaelnt, a question is raised of
whether the new arrangement has crossed the thdestieere it can function
effectively within the strictures of the Westminsfeamework. As a long time
supporter of the Westminster system for its mamgnstths:’ | find it very difficult

13 In fairness, stability was not the only objectsaight by this ‘reform’. Proponents also claimiee t
reduction would be more affordable for the smatireamy of Tasmania.

1 Tasmania, Parliament, Joint Select Committee, WgrArrangements of the Parliament, ‘Draft
Discussion Paper on a New Committee System in al@nfarliament’, 2000.

15 Inter alia, | would list the particular advantages of Weststen as:
1. a formal and adversarial but loyal Oppositiorctfiding use of question time]
2. the existence of an alternative Government
3. a collective executive leadership
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to conclude that the Westminster system cannotat@&ffectively below a certain
number. Moreover, having had the privilege of spegdirtually all my scholarly
life amongst the small polities of the South Pacifhany of which maintain
Westminster at the core of their political systeingm aware of the important
influence of context on all small political systerS®me small Westminster systems
manage better than others do because they do moiméer their systems of
government with a large number of other constraidtsvever, the context within
which the Tasmania Parliament functions makeseasizienportant issue.

Tasmania is a State in the Australian Commonwealiththerefore the demands on
its Government are more complex than if it werendiany state in its own right. As
noted earlier, it has had a very strong two-pastgtesn that appears to enjoy
substantial public (but not universal) support.rdily, it is a bicameral Parliament
but with a tradition of independence so ministers arely appointed from the
upper house. As a consequence, following the remtucin the size of the
Parliament, out of 40 MPs, the talent available tfeg ministry is less than 26.
These factors combine to put the Tasmanian minigtiger severe pressure;
especially as the incoming Labor Party Governmétar dhe 1998 elections did
attempt in good faith to maintain a Westminsteatiehship between the front
bench and back bench. It limited itself to sevenistérs in the House of Assembly
— half the numbers it had on the floor of the chamb

There is an increasing feeling that the presemingement will prove unsustainable
due to the constraints of size within the Westneinstystent! The pressure for

further change in consequence has tended to focusniwameralism — that is,

cannibalising the upper house to give the lowerskotne numbers to effectively
recruit sufficient talent to form a workable Goverent and Opposition. The need
for a change in this direction really only dependsolding to the constraints of the
Westminster model that only members of Parliamet be commissioned as
ministers. There are other possibilities for adsires the ‘executive talent’ issue
and they may deserve attention before committingnioameralism as the primary
option.

And so, | will close as | began. The relationshgivieen size and Westminster is
not absolute but rather is a matter of contextrdfaee many different elements that
have gone into creating the context in Tasmaniarevhiee question of size has
become a genuine factor. As difficult as it will, Imaintenance of the Westminster
system must be considered as one of the constrairtte relaxed if the present
pressures on our small parliament compel furthangk.

4. the ‘apprenticeship’ [i.e. ‘the backbench’] gmstfor developing ministerial talent
5. the separation of the offices of Head of StaienfHead of Government

18 The Australian Labor Party, the present Goverpiady, has 14 members in the House of Assembly
and five in the Legislative Council. This probablyeo-estimates the number actually available
since, although the ALP has one minister in theidlative Council, this is unusual.

e Barry Prismall, ‘Minister's workload is under sényt, Examiner, 11 May 2001.



Autumn 2007 Opposition in a Small Westminster idarént: 97

Nevertheless, there is a seeming implicit consebestiseen the political elites and
the Tasmanian public that, whatever the size ofpdwiament, it should remain
essentially Westminster in character. There isrthén important factor at work in
Tasmania that impacts on this consensus. As wifidied, this tacit agreement also
holds that the Hare-Clark proportional electoradteyn should be maintained as
well despite some contradictions between the elaktmnd Westminster systems in
Tasmania. A



