The Courts and Parliament: Further cases and
other developments in New Zealand

Allan Bracegirdle"

I ntroduction

A previous article examined a number of cases iw Mealand bearing on the
relationship between the courts and Parliamenhéennew MMP (Mixed Member
Proportional) parliamentary environment, with partar reference to cases in the
area of defamation raising issues of parliamerpainjlege’ The major case in the
latter area has since come to a conclusion in tivgy Eouncil, New Zealand’s
highest court until its replacement by a domesdiidahsed Supreme Court in 2004.
There have also been a number of other cases hadd#velopments of interest to
the relationship between the courts and Parlianoeet the course of the last
Parliament (2002-5).

General Cases and Related Devel opments Concerning Parliament
Unsurprising Decisions

The courts have continued to dispose of some ¢agisg issues of a constitutional
kind. For example, iMilroy v Attorney-General an application for judicial review
of officials’ advice and Ministerial decisions rétay to a Treaty of Waitangi claim
settlement, the Court of Appeal upheld a High Caletision to decline to get
involved. It said it would not interfere in the foulation of government policy
preparatory to the introduction of legislation. rditerated the concern it had
expressed in another recent case, involving aemgd to a Government decision to
disband the combat section of the Royal New Zeakandrorce, that it will often
be constitutionally inappropriate for the courts review policy or political
decisions of such a character as to make themlyegah-justiciable® It also
reiterated comments in an earlier case as to thebleshed principle of non-
interference in parliamentary proceedings and &adnt remaining free to
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determine what will or will not be put before ih the present case, the Court could
not see the exercise of any statutory or prerogaiower that would open the door
to judicial review, or any rights affected by thelipy advice. It concluded that
complaints about proposed legislation may be witthie jurisdiction of the
Waitangi Tribunal or the subject of representatitmshe Select Committee of
Parliament, but the courts could not help.

Similarly, in Morrison v Treaty of Waitangi Fisheries Commissidhe plaintiffs
sought interim orders to prevent the Treaty of Waii Fisheries Commission and
the Crown from proceeding with further action relgtto the distribution of assets
from the fisheries settlement with Maori legislatied in the Treaty of Waitangi
(Fisheries Claims) Settlement Act 1992. This wahags the culmination of a long
series of proceedings relating to this settlemewt @n asset distribution that had
been delayed for many years. The Crown arguedthigatpplications should be
regarded as non-justiciable because they bore emltility of the Government to
introduce legislation into Parliament and on theteat of that legislation (which
the litigants can influence through the select cabe process). The High Court
agreed that it could not inhibit the Minister's pawto introduce legislation,
although it thought that the Crown argument oveestdhe matter (for one thing,
draft legislation had not yet been prepared) and samewhat counter to
undertakings given in earlier proceedings as taitfte of the plaintiffs to challenge
the commission’s asset allocation model. It alsusatered that neither submissions
to the select committee, which would not be therappate forum to determine
whether the commission had complied with its olilgyes in relation to the
settlement, nor the referral of proposed legistatio the Waitangi Tribunal by
resolution of the House of Representatives undiise8 of the Treaty of Waitangi
Act 1975, would serve as an adequate substituie High Court declined the relief
sought because the commission had already reptotetde Minister, who had
indicated an intention to introduce legislation dth®n its recommendations, but
left open the possibility that the plaintiffs couddek a substantive hearing on the
legal validity of the commission’s allocation mogdelith appropriate declarations,
before legislation was introduced. Legislation vitsoduced 2 months later and
eventually enacted as the Maori Fisheries Act 2004he meantime, substantive
proceedings were initiated by a number of plaistifiThey failed in their
applications for judicial review of the commissiemeport, except in two cases with
respect to certain aspects of one fund intendéenefit Maori not affiliated to any
iwi (tribe), but without casting doubt on the atyilof Parliament to legislate on the
basis of the report.One dissenting Judge in the Court of Appeal, hawnev
commented that it was incongruous for the courtbdoconsidering the overall
reasonableness of proposals that were presentlyrebéfarliament and that the
courts ought not be engaged in a parallel entergmismatters which, realistically,
went to matters of policy rather than the striagalities of the proposal. The
distribution of the settlement assets, now wort&Gbaillion, is now underway.

Meanwhile, there has been a continuation of chgédenby some Maori to the
authority of the courts, with the courts rejectidgfence arguments and appeals
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based on the 1835 Declaration of Independence fwhiedates the Treaty of
Waitangi), Maori sovereignty, Acts of Parliamenuysng Maori rights, etc. The
High Court has observed in a recent éabat such defences are becoming more
frequently advanced in the courts and that objestito jurisdiction on these
grounds are now raised almost daily in the Dist@aurt. In view of the debate
noted later in this article over parliamentary seignty, it is interesting to note that
it is the courts that have resorted to parliamensawvereignty to rebut arguments
and defences of these kinds. The Court of Appeslreaently reaffirmed in one
such case that the Courts are subservient to Rerinand must apply an Act of
Parliament in the terms in which it has been emhdteat they are bound to accept
the validity of Acts of Parliament, and that thergigtence of these unjustified
attacks on the sovereignty of Parliament and thiediction of the Courts will be
taken into account in awards of costs.

In other cases, the issues at stake may have lksenclear but the courts have
reached unsurprising conclusions. For exampl€Jaydon v Attorney-Generthe
Court of Appeal had to consider whether the righteemuneration, allowances and
other benefits of members of the Employment Tritb@wstablished under previous
employment legislation had been terminated wherTtitaunal was replaced by an
Authority under new employment legislation (the Eoyment Relations Act 2000).
The questions raised included judicial independaendbe case of a body with a
guasi-judicial function, but the Court did not cies that any constitutional claim
by the appellants arising out of that principlelirding in terms of interpretation of
legislation in line with the principle, could behgdd in a case that did not involve
judges in courts (the Employment Court and its &sdgot being at issue in the
proceedings) and where the status and durationppbiatments was clearly
determined by statute. The independence of trisumgls said to be important,
however, while they are functioning (that is, ispect of their functions and not as
to security of tenure). The decisions reflectethim legislation were policy choices
clearly within the province of Parliament. The goiras also made that the essential
purpose of judicial independence is to protectrifjiets of parties seeking justice in
the courts, not of any particular judge or of jusige general, and that institutional
independence is an important element of judicidependencé.The Court also
commented that it would be unlawful for the Exeeaitio continue to pay a salary
to a person in relation to an office that has basslished by statute.

The earlier article noted one case in 2002 thatiheldded comment by the High
Court and the Court of Appeal on the subject ofiparentary appropriations.

That case subsequently went on appeal to the Bowncil* The Privy Council, in

a lengthy single judgment of 5 Law Lords, overtuttize Court of Appeal in favour
of the decision of the High Court that the recoverpiosecurity costs at regional
airports in New Zealand was on an inequitable basdtherefore unlawful under
the relevant statute. During the course of its jnéat, the Privy Council referred to
the ‘rather troublesome issue of appropriationgpublic funds’. It referred with

approval to an article on the High Court decisignthe Clerk of the House of
Representatives that the government financial systiel not work in the way that
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departmental advisers had assumed, that is, panitary appropriations were
provided simply for border control and quarantimevices and not specified or
earmarked for metropolitan airports rather thareo#airports. Cost recovery could
not therefore be applied to one but not the otfidis contributed to the Privy

Council’s conclusion that the relevant decisionsrevbased on erroneous or
irrelevant considerations. The Privy Council uphttld restitutionary relief which

the High Court had granted. (It might be worth addihat, although this decision
played no part in the changes, New Zealand legslaelating to appropriations,

budgetary processes, reporting requirements antlapentary scrutiny was

substantially amended in the Public Finance AmemirAet 2004.)

Unexpected Decisions

Decisions by the courts in two major areas havesudtantial impact on the other
branches of government, directly involving Parliatnie solutions in one case and
likely to do so in due course in the other casevael. The first of these cases is
Ngati Apa v Attorney-Gener&l comprising four judgments delivered by a full
bench of 5 Judges in the Court of Appeal led bye€histice Elias almost one year
after the hearing. The case concerned applicabigrssnumber of Maori applicants
for declaratory orders that certain land in thee$trore and seabed is Maori
customary land and therefore subject to investigadind vesting of title to the land
by the Maori Land Court. The Court of Appeal coefiritself to the question of the
Maori Land Court's jurisdiction. But in answeringat question, it effectively
overturned the High Court decision that such landhe case of the seabed, was
vested in the Crown or, in the case of the foreshbad had its Maori customary
status extinguished where it is contiguous with ldnd that had lost the status of
Maori customary land. The Court of Appeal decis®itong and complex and not
all the judgments are easy to construe in eithar teasoning or their implications.
But one thing it did do was to overturn case laanfr40 years earlier, indeed the
Court declared that earlier Court of Appeal decigio be wrong in law, on which
legislation (and the High Court decision, at laagpart) had been based. This was
not therefore a case of the Court drawing the matt¢he attention of Parliament
and leaving it to Parliament to change the law.t@m other hand, one Court of
Appeal Judge in a later case has commented thaddbision ‘did not involve a

realignment of policy but a correction of jurispeutial error’™

Whatever the merits of the Court of Appeal decisibarrived with the impact of a
hand grenade (as one newspaper editorial putheaime) on the other branches of
government that had seemed unsuspecting, andaiteck@ncertainty, even perhaps
a political crisis. There was an immense amountaftinuing confusion and
disagreement over the decision. The Deputy Primeidiéir and Leader of the
House led a response to it. So far as Parliamest aeacerned, that response
included legislation, eventually passed as the $fanee and Seabed Act 2004, to
vest ownership of the public foreshore and seabélde Crown, to protect rights of
public access and navigation, and to recognise @odect relevant ongoing
customary rights. Other outcomes were the estabbsih of a special select
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committee of the House to consider that and ogislation (which failed to agree
on the Bill in its report back to the House), ahd issue’s domination of politics for
more than a year, including significant oppositionvarious proposed solutions,
Maori hikoi (march) to Parliament, and the resigmatof one member of the

majority party resulting in the establishment afeav Maori Party and her return to
Parliament as its member. With 4 members electedhey new party at the

subsequent election, there would appear to have deermanent transformation of
the New Zealand political landscape, but it is ¢aoly to tell how much deeper the
consequences of the controversy may run for Neviardasociety.

The second case is really a set of cases, stilinggrelating to an Algerian refugee
applicant in New Zealand, Ahmed Zaoui, who has rmgome something of a
cause celebre in New Zealand. Different views arssiple on the merits of the
case, but there is probably less disagreementtibdegislative system for dealing
with refugee applicants raising security concepasticularly in terms of processing
delays, has not worked properly in anyone’s interesa perhaps unprecedented
saga in the courts (except possibly for some ciaste fisheries area), there have
already been at least 15 decisions at High Coudl ler above relating to various
aspects, or twists and turns, of the case, inctu8irsubstantive decisions by the
new Supreme Court in two of which it exercised ithigerent jurisdiction of the
High Court to grant bail to the appellant and inggbspplicable bail conditiorts.
Some of the decisions have no doubt exposed failingmmigration legislation,
not least the incorporation in New Zealand law mdividual provisions of an
international treaty, the Refugees Convention aradool, enabling the courts to
place their own interpretation on the scope andningaof the international
provisions'® The Supreme Court itself referred to ‘an unneaégszomplex Act’
which has grown almost ten-fold in 40 years. Buethler the executive is right or
wrong in its decision making in relation to thisrfpaular refugee applicant and
regardless of who has won or lost particular rouindthe case, the effect of the
court decisions and process has been to drive ghbmsgh some of the legislation
and to defeat Parliament’s intention. This may loase where the outcomes do not
reflect well on all three branches of government.

There have been other cases pointing to furthegldpmnents in the use of the New
Zealand Bill of Rights Act 1990, particularly theold right to justice set out in
section 27. In one caséldompun v Minister of Immigratigii the High Court
awarded substantial monetary compensation (a remedsioped by the courts in
the context of the Act, and not written into thatste) to a foreign plaintiff for
unlawful administrative decisions with respect e treatment that she received
from immigration officers and the police on arrialthe border, including violation
of her right to the observance of the principlesaiural justice in section 27(1) due
to a failure to provide adequate interpretatiorvises, but on appeal the case has
very recently been overturned on that point in plaeticular circumstances of the
case'’ In another casaVaara v Te Wananga o Aoteariahe High Court has left
open whether not only the Crown but also a pubtidybthat is bound by the Act
and is sufficiently autonomous from the Crown mag llable for monetary
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compensation in the case of breach of naturalgeisti section 27(1). In some other
recent cases where breaches of section 27 havefteed, the remedy has been
vindication of rights not amounting to monetary gamsatiort? but in other cases
the courts have resisted expanding the right as refiecting Parliament’'s
intention? In one case, it was decided that section 27(1)dcaot be reached
because there were other statutory provisions ithéihe with section 4 of the New
Zealand Bill of Rights Act 1990, overrode that geien?* But that case is more
notable for the point that the Governor-Generaljlevimot accepting unlawful
advice, is not required to address issues persoaall independently, and in that
regard the judgment, while critical of the termstioé advice sheet tendered by
Ministers to the Governor-General in relation tod€s in Council (which,
inappropriately in the circumstances of the statateissue, used the word
‘recommend’ rather than ‘advise’), quoted from @einet office manual in setting
out the constitutional position that the Govern@méral acts on the advice of
Ministers unless the government of the day has tlestsupport of the House of
Representatives. The Supreme Court has howeveedhiat possible broad
application of the right in support of procedurabther protectioné’

The application of the New Zealand Bill of RightstA990 has given rise to recent
public controversy and concern in relation to cashere compensation has been
awarded by the courts for breaches of the rightgrisoners. Parliament has now
intervened in that area with the passage of th&oReirs’ and Victims’ Claims Act
2005, which limits the circumstances in which sgompensation can be claimed
and provides for the victims of the prisoners tokendirst claim on any
compensation that is awarded to the latter. Intaratase, the Court of Appeal has
specifically changed and developed the common lawrivacy by recognising the
emergence of a new tort where there is public dssole of certain private facts,
despite the fact that Parliament had not gone dinahtrack when it enacted the
Privacy Act 1993 and deliberately excluded a rightprivacy from the New
Zealand Bill of Rights Act 1990, the difficulty e&conciling such a development
with other rights such as freedom of expressiouw, e high policy content and
subjectivity of the judgments to be made in thisadf The Court, in a 3-2 decision,
considered its development of privacy law to berénwental and rejected
suggestions that filling gaps in privacy law shobidleft to Parliament and not be a
matter for the courts. One Judge made the commknRarliament wishes a
particular field to be covered entirely by an enaatt, and to be otherwise a no-go
area for the Courts, it would need to make theictistn clear.?* Late in the session
of Parliament, a Member’s Bill to expand the scopehe New Zealand Bill of
Rights Act 1990 to encompass property rights, tlesvNealand Bill of Rights
(Private Property Rights) Amendment Bill, was idlwoed into the House and
referred to select committee. It remains to be sekether it is taken up in any
manner in the next Parliament.

The decision in the privacy case is echoed by tbertCof Appeal’s decision in
another very recent case to change a long-staadimgnon law rule by overturning
barristerial immunity from negligence claifisendorsing a 2002 decision of the
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House of Lords but doing so in the same week ti@#ustralian High Court ruled
to retain such immunity. This was despite the armguinby a dissenting Judge that to
do so would run counter to a provision in the Lawdftioners Act 1982, and
preceding generations of that legislation, thagffiect confers such immunity as a
matter of statutory entitlement and parliamentagrntion. The majority decision
also left unresolved the question of retrospedijwglication of the Court’s decision.
This decision is now on appeal to the Supreme Court

One very recent High Court judgméhin which the plaintiff succeeded in judicial
review, has applied section 1 of the Bill of Rightst 1688 in finding that a
Ministerial decision to halt consideration for 4aye of an application by an
institution for university status pending completiof a review amounted to a
suspension of laws by regal authority without comsé Parliament in terms of that
section. This was in a situation where legislatmtimit the number of universities
was introduced in 2000 and had remained beforeHthese for two years before
legislation of a different kind, the Education (i@ry Reform) Amendment Act
2002, was passed, with a further Bill introduce@@®4 and not yet enacted. Some
comments in the judgment suggest that the courtlmag seen itself as upholding
the separation between the legislative and exezubranches (and protecting
parliamentary prerogatives accordingly), but otlvemments suggest that the
parliamentary or legislative steps were being seerely as part of the executive
process. The application of section 1 of the BilRights Act 1688, while rare, is
not unprecedented in New Zealand law. For exanipla case in 2001 which found
an absence of executive power to issue certainaakdertificates in the aviation
industry (an omission that has since been remetlismigh amendments to the
Civil Aviation Act 1990 that were before Parliamexitthe time), it was held to be
adapted to the circumstances of modern governnerassto apply to statutory
authorities exercising delegated powers in theipublerest’ That is a case where
one of the parties supplied, in a sealed enveldpeuments obtained under the
Official Information Act 1982 that had been pladesfore the select committee of
the House considering the Bill, but the judge dexdi to open the envelope. The
High Court also noted in the university case tha¢ tMagna Carta retains
contemporary force, but did not find it necessarglécide for the purposes of this
case whether it supplies an independent jurisdidiioprotect rights granted under
it. The Cabinet Office Manual was again quoted fianthis case. It is understood
that this case is proceeding on appeal.

Finally, two other cases further highlight the céexties when the same issues are
before Parliament and the courts, and where thexaebe scrambling to keep up
with developments in the other. In the first caG@enharrow Holdings Ltd v
Attorney-Generaf® the plaintiff, who had had a short-term miningetice issued
under the Mining Act 1971 in relation to mineraig;luding pounamu (greenstone),
within the area of the South Island iwi, Ngai Talkvas appealing against the
decision of the authorities to reject its applioatfor a further licence on the ground
that its rights had not been preserved under ssocedeggislation, the Crown
Minerals Act 1991. The case, which went to the totwice and all the way to the
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Privy Council the second time round, was decidedireg the plaintiff on the
second occasion as a matter of statutory intergwataWhile that was going on,
Parliament passed the Crown Minerals Amendment28€3. Sections 22 to 24
inserted several new provisions in the principat, Abe effect of which was to
preserve the rights before the courts in@enharrowproceedings for any person
who made application for extension of mining pegés before 5 pm on 19
September 2002 (the time at which the Governmenenpalicy announcements as
to the removal of rights to apply for new licenoessariations to existing licences)
but otherwise to rule out such extension (or corapan for the loss of any rights).

The other case exemplifies the difficulties in theoblematic policy area of
fisheries. Interested litigants have been pursuaages before the courts relating to
aspects of aquaculture (marine farming) permitsjenéit the same time (and no
doubt partly in response) Parliament has had batoBovernment legislation to
reform regulation in this area. The legislationtliis area is complex, involving
permits under two regimes, the Resource ManageAetnt991 and the Fisheries
Act 1996, but other Acts are also relevant and niagislative changes have been
made in recent years. These changes have includsaraorium in 2001 on new
permit applications that had to be extended byh&rrAct in early 2004 and was not
lifted until the Aquaculture Reform (Repeals andnsitional Provisions) Act 2004
was passed along with six other separate statMteanwhile, litigation that was
initiated by one of the permitting authorities feso now gone all the way to the
Privy Council®® The Privy Council has upheld the decision of then® of Appeal
on the points at issue. It included the comment tie legislation lacked express
provision as to the division of responsibility beswm the permitting authorities
under the respective statutes, and referred tor atlaentualities for which the
statutes did not provide, but otherwise was noindii in what it had to say about
the legislation and indeed noted that in recentsydiew Zealand has been setting
an example to the world as to how to deal with tek&tionship between the
harvesting of resources and their conservation emtancement. The Court of
Appeal, on the other hand, was critical of fisheregislation, noting that it had
been much amended in a piecemeal way over the ,yeas far from being
internally consistent, and had drafting deficiesdigat had led to numerous cases in
the courts. Of course, the courts regularly draaftohg problems with legislation to
the attention of the legislature and call for ammeeadts of one sort or the otH&r.
But it also has to be said that the common lavaiiely a model of clarity, which is
sometimes the reason that legislation is enactéukifirst place.

Other recent examples where legislation has solggdeal in some manner with
ongoing judicial proceedings include section 20th&f Maori Fisheries Act 2004
(an Act referred to earlier), which simply preselv@ending or existing
proceedings; sections 3(c) and 31 of the Resouranaement (Waitaki
Catchment) Amendment Act 2004, which deferred thearing of certain
applications for resource consents until a regiqgmah for the allocation of water
was operative; and sections 11, 12, 29 and 38(8)eforeshore and Seabed Act
2004, which ruled out proceedings and the jurigdgiciof the courts in various
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respects. There is of course no limit on Parliafeepbwer in New Zealand to
legislate contrary to judicial proceedings. Evethwiference to section 27 of the
New Zealand Bill of Rights Act 1990, it has beerkramwledged that Parliament
cannot be prevented from legislating in the nafidnterest, and its power to
overturn judicial decisions that affirm or conféghts against the Crown has been
described as the ultimate safeguard of public pdfitt has also been noted that the
Crown is a supplicant for legislation, and must psitproposals to Parliament and
seek to persuade the latter to legislate in omewerturn judicial decisions adverse
to the Crown’s interest§.

However, Parliament ought always to seek to letgisla accordance with good
legal principle. It is probably a rare case whesdiBment will consider it necessary
to legislate retrospectively, and even where itsdse ought generally to seek to
avoid interfering in existing proceedings and tegarve the fruits of a litigant’s
victory except where even that is contrary to th&amal interest. Among relevant
principles are that Parliament should avoid legigajudgments (that is, acting
virtually in place of a court in the case of a matar dispute), which would
contravene the separation of powers and comityrantial restraint between the
branches of government, and, where vested privafeepty rights are removed, pay
legal costs or other compensation to those affe&aecent case in point is Part 2
of the Forests Amendment Act 2004. The Act amergtediibitions in relation to
the harvesting of certain indigenous timber and @Rport of certain indigenous
forest produce and amended other regulatory remeinés on indigenous forest
land. In section 20, it also ruled out entitlemeh&ny person to compensation from
the Crown for the diminution of the value or rights the value of indigenous
timber, in the case of specified Maori land, bu¢ thct went on to set out a
mechanism for specifying criteria and methods aseasment for determining
claims for financial losses suffered in relatiorctmtracts that concerned the export
of indigenous timber harvested from the Maori larm that were entered into
before a particular date in 1999 (being the datebich the Act was introduced as
a Bill into the House of Representatives).

When interpreting statutes, the courts must sonestigrapple with, and will
sometimes criticise Parliament for a lack of claiit relation to, the question of
retrospectivity of legislatio® This is a difficult area for drafters. As the
superstructure of legislation has built up over ffears, increasingly complex
transitional and consequential provisions have legnired to integrate legislation
and try to resolve these sorts of problems. Theiggrmprinciple is that legislation
applies only prospectively, and indeed section hef Interpretation Act 1999,
reflecting a common law presumption, provides tbaactments do not have
retrospective effect. What is less well known iattfudicial decisions, at least
where they effect a change to what was understoobet the law (either the
common law or the meaning that the courts have bgieimg to particular
legislation) and at least so far as the partiethe¢oparticular dispute are concerned
(but certainly wider under the doctrine of precddehere the principles are of
wider application), necessarily, indeed inescapadythe very essence of the
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judicial function, operate or apply retrospectivak/well as prospectively, because
they are deciding the legal consequences of releivansactions or events that
occurred before the decision was given. The Hofis®mls has had to address this
issue very recently in a case where it overturne@asion of more than 25 years
standing (an unpromising case as to whether a bahidrge over book debts was a
fixed or floating charge in a situation where statgave priority to creditors with
floating chargesy? For reasons of commercial certainty arising irt tharticular
case, the House of Lords gave detailed considerttiazvhether, for the first time, it
should specify that its decision was non-retro@ctiknown as prospective
overruling).

The House of Lords itself recognised the constitdl implications of adopting
such a practice. Prospective overruling ‘would amdao judicial usurpation of the
legislative function’, because it would be statimfat the law is, or changing the
law, but only for the future, rather than decidihg dispute between the parties to it
(indeed, the parties would remain bound by law tfet been found to no longer
represent the law, whether due to earlier erroghimnged social conditions in the
case of the common law, or, now, to the new intgiive obligations in the
Human Rights Act 1998). ‘Making new law in this figen gives a judge too much
the appearance of a legislator. Legislation is atenafor Parliament, not
judges....broadly stated, the constitutional sepamatof power between the
legislature and the judiciary in this country iattithe legislature makes the law, the
courts administer the law. Parliament makes new awenacting statutes having
prospective and varying degrees of retrospectivecef..When disputes arise,
whether between citizens or between a citizen hadgbvernment, they are to be
resolved in accordance with the law, and thatrnsaster for the judicial arm of the
state. In this regard it is for the judiciary tocake what is the law, not the
legislature or the executive.” (Some qualificatiomsre added about judge-made
law, that is, common law.) When interpreting stasutthe role of the courts is to
give effect to the intention of Parliament as algvagxpressed in the statute
concerned. ‘It is for Parliament, not judges, toide when statutes are to come into
effect. It is for judges to interpret and apply #tatutes.’

One Law Lord quoted from a recent Australian Higiu@ decision firmly rejecting
prospective overruling: ‘A hallmark of the judicigrocess has long been the
making of binding decisions of rights and obligagarising from the operation of
the law upon past events or conduct. The adjudicatf existing rights and
obligations as distinct from the creation of righted obligations distinguishes the
judicial power from the non-judicial powet. The point was also made that, unlike
legislation, judicial decisions arrive without warg, so that those affected cannot
make preparations beforehand to conduct theirrafi@differently. There was also
the practical point that prospective overruling Waoact as a (probably substantial)
disincentive to litigants seeking judicial settlemhef their disputes, at least in the
absence of ‘selective’ prospective overruling tewge that successful claimants still
benefited from the change in the law (but that rumte further objections in
principle based around equality before the lawesipeople in like cases would be
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being treated differently, even arbitrarily). Ddspithe objections that they
themselves noted, the Law Lords declined to rutepoospective overruling for all

time but decided that the present case did not thediest. They said that it could,
exceptionally, be justified as a proper exercisgidicial power in future, and Lord

Hope noted that he would have applied it in the $¢oof Lords decision noted
earlier overturning barristerial immunity (a judgede rule). However, not all saw
how it could be permitted in a dispute about therjpretation of a statute. In fact,
Lord Scott thought that the application of prospectoverruling in such a case
could amount to a suspension of laws without theseat of Parliament in terms of
section 1 of the Bill of Rights 1688 and be contrtir the spirit, and perhaps the
letter, of that section.

Other cases also evidence a more radical turn enUhited Kingdom courts,
perhaps affected by the mass of constitutional gésin that part of the world in
recent years that, according to some critics, hatebeen well integrated or well
considered® and by the influence of regional European legatiiutions. For
example, in one recent House of Lords decisiondlloffmann has criticised the
use of the term ‘deference’ to describe the retetigp between the judicial and the
other branches of government: ‘I do not think thatovertones of servility, or
perhaps gracious concession, are appropriate wilesvhat is happening. In a
society based upon the rule of law and the separati powers, it is necessary to
decide which branch of government has in any padicinstance the decision-
making power and what the legal limits of that powee. That is a question of law
and must therefore be decided by the courts. Te@snsithat the courts themselves
often have to decide the limits of their own demismaking power. That is
inevitable. But it does not mean that their allaratof decision-making power to
the other branches of government is a matter ofrtesy or deference. The
principles upon which decision-making powers atecalted are principles of law.
The courts are the independent branch of governraedtthe legislature and
executive are, directly and indirectly respectivelyhe elected branches of
government. Independence makes the courts moeddwitdeciding some kinds of
guestions and being elected makes the legislatutkeoexecutive more suited to
deciding others® Lord Walker went on in that case to refer to darginciples of
deference specified in an earlier case by Laws ihdluding paying greater
deference to an Act of Parliament than a decisioth® executive or subordinate
measure, paying greater deference to the demoquatiers where the subject
matter in hand is peculiarly within their constitutal responsibility and less when
it lies more particularly within the constitutionedsponsibility of the courts, and
paying greater or lesser deference according taheh¢he subject matter lies more
readily within the natural or potential expertisetloe democratic powers or the
courts. However, none of this appears to go faughdor Lord Steyn. Writing
extra-judicially, he has specifically disagreedhwitord Hoffmann that the courts
desist from making decisions in particular caseght@ngrounds of separation of
powers and constitutional principle, and he hakeddbr a public discussion of the
subject. In his view, no policy areas or decisi@ams, in principle, beyond the
competence of the courts.
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In contrast can be noted the principles as to thpgy scope of judicial law making
(which is in any case of a different character &imdl from general, public, rule-
based law that is legislation) enunciated by theidéoof Lords in a case in 1996,
that might be considered good advice and guidd(itetf the solution is doubtful,
the judges should beware of imposing their own dgmeE2) caution should prevail
if Parliament has rejected opportunities of clegqrup a known difficulty or has
legislated while leaving the difficulty untoucheB) disputed matters of social
policy are less suitable areas for judicial intati@n than purely legal problems; (4)
fundamental legal doctrines should not lightly le¢ aside; (5) judges should not
make change unless they can achieve finality amthing/’.** One question is
whether all, or how many, of the cases noted md$biction of the article would pass
muster in light of these principles.

Criticisms of Parliamentary Sovereignty by Chief Justice

A notable feature during the life of the last Rarient, bearing directly on the
relationship between Parliament and the courts,axsesies of exchanges involving
particularly the Chief Justice and the Deputy Privhiaister. They were sparked
not, as some might have it, by the decision inftheshore and seabed case, but by
criticisms by the Chief Justice of parliamentaryeseignty that were not permitted
to go unchallenged. The Chief Justice’s criticisnese expressed in an academic
article following an address that she gave at thivé¥sity of Melbourne in March
2003° In one respect, they ought not to have come asmise, because she had
expressed some similar sentiments prior to her iappent to the judiciary. For
example, she had made the following (extracted) neents: ‘Theories of
Parliamentary supremacy developed in England asengled firmly in English
history and in particular the struggles betweengkamd Parliament of the 17
century, they are not compelled by fundamentalllpgaciple or by logic....The
application of theories based on historical traditivhich is only in part ours should
not be assumed....In the first place, it seems wgjuable that the doctrine of
Parliamentary sovereignty has no application to fimedamentals of the New
Zealand constitution....Its application to New Zeadgnores our own history,
including the Treaty itself which sets up a fetberthe sovereignty there ceded in
it....It seems to me that it is time to recognisettlize notion of arbitrary
Parliamentary sovereignty represents an obsoleleirmdequate idea of the New
Zealand constitution....If fundamental principle i®éiched by legislation then it is
the duty of the judiciary to review the legislatidnit cannot be construed in a
manner consistent with the fundamental principleentise violated**

The problems with the article were not so muchféteg that it contained comments
on this topic, but rather that the assertions éndtiicle were so contestable, at every
turn. The attack on parliamentary sovereignty ie #rticle was full frontal but
selective, indeed advocating a case and openirtgaupossibility of court-imposed
limits on parliamentary legislation. There was, fexample, no reference
whatsoever to the work of a leading scholar in #rsa, Professor Goldsworthy of
the Law Faculty of Monash University in Melbourngho has undertaken an
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exhaustive analysis in the form of a whole booktlea subject that points out
various misconceptions in the understanding ofigrmentary sovereignty, the fact
that it is far more deeply rooted than is oftenpaged (not simply an invention of
the common law), and the unreality of any branchving unilaterally, in the
absence of consensus, to effect changes to suithdomstitutional arrangemerits.
He notes in his conclusions on the history of thetdne that one of the ideas that
contributed to it over the years was that ‘to lildrliament’'s powers to prevent it
from abusing them would be to adopt a cure mucherdangerous than the highly
improbable disease of parliamentary tyranny’. @ih de noted that countries with
judicial review of legislation have codified corations where courts are required
to perform a role in the supervision of the constinal instrument, not least in
federal states where ruling on the allocation ovgxs between federal and state
authorities is a necessary part of that work ofdbarts. None of that pertains in
New Zealand.)

This is not, however, the place to enter into thébate, which has some history in
New Zealand but does have barren and artificiabetsf’ Suffice to note that the
Chief Justice’s particular comments ignited respsnaotably by the Deputy Prime
Minister (who is also Leader of the House and, B0% Attorney-General).
Speaking during a special 15anniversary sitting of Parliament, he singled fout
response three points she had made: that the appficof the doctrine of
parliamentary sovereignty had been assumed in Neatadd but why was not
clear; that whether there are limits to the lawmgkpower of the New Zealand
Parliament has not been authoritatively determiiaed who might determine that);
and that an untrammelled freedom of Parliament dm¢exist. He expressed the
view that ‘we are approaching the point where Baréint may need to be more
assertive in defence of its own sovereignty, nst far its own sake but also for the
sake of good order and government’. He went omayatisat:

It is fundamental to our constitution that lawmakare chosen by the electorate
and accountable to the electorate for their denssiviPs are accountable, and that
accountability is often exercised in a fairly btwad harsh fashion at elections....
Judges are not accountable; they are, in factpemi#ent, and that is essential to
their role in society. Independence and accouritahite two things that cannot be
easily mixed. We need the judges’ impartial ruliogswhat the law says and how
it applies in individual cases, but if they themgyipeto express views on what the
law should be, or on what it says, they enter danggterritory. It is dangerous not
only for the case at hand, but also because it snh the public begin to perceive
the judiciary as politicised — even more so whecigiens run counter to the
original intent of the law, or regard statutes asmuch more than imprecise
guides to action. If, as a nation, we want to ganithat track, we may have to
consider the broader issues of an entrenched higlver clearer separation of
powers in the constitution, and other constitutiossues....my concern at this
point is that we do not have a creeping processaiing the sovereignty of
Parliament to make laws, a process that is noudsssl openly, not voted for by
the people of New Zealand, and not assented tabiafent....Judges, on the
other hand, are all but undismissable, and ceytaiot for the views that they hold
or the judgments that they arrive at, or for clagnip after the consequences of



Spring 2006 The Courts and Parliament: NZ 145

their own decisions. That last, ironically, rematine role of Parliament, which,
however unwillingly, we are forced to carry froomé to time....Governments, of
whatever stripe, do not favour judicial activism. ctéism does not always
challenge parliamentary sovereignty, but it ofteesl And in New Zealand
amental questions have been raised about thateigrgy. It is almost as if there is
an emerging view that sovereignty is to be shastdiden Parliament and the
judiciary, with Parliament being the junior anddésformed partner. That is so
because where Parliament’s sovereignty is questidng usually accompanied by
the aisertion or implication that it is the couniat have the final say as to the
rules:

He has since followed up with further comments artitles on the subject, and
again expressed the concern that the challengipgrtitmentary sovereignty in the
courts would amount to ‘constitutional change keatth’*° A leading New Zealand
constitutional lawyer has entered the debate, apgasotions of supremacy and
pressing the idea of a collaborative enterprisevéen Parliament and the coufts.
That, in turn, has precipitated a critical respobhgeGoldsworthy, criticising not
least the author's about-turn on these issues amldird to acknowledge
Goldsworthy’s researches in which he had disposgqubmts that the author was
now again raising’ As he put it: ‘It is rather audacious to portrag toctrine of
parliamentary sovereignty, which for hundreds argehas been generally accepted
as fundamental to the British constitution, asdtadr-day myth’ that conceals the
‘true’ locus of political power in the constitutioh is also disappointing for me, the
author of a painstaking book-length study of theject, in which every argument
made by the doctrine’s critics is paid the comphingf a detailed rejoinder, to read
that this ‘myth’ is a ‘sleight of hand’, ‘perpeteat by our lazy habits of thought’.’
His detailed, point by point rebuttal extendedhe Chief Justice’s article and, to
some extent, an earlier article by another CouApgeal Judge at the time, Justice
Thomas.

This debate has formed part of the background todthier developments of direct
relevance to the relationship between Parliamerd #re courts. The first
development was the passage by Parliament of tipeeBwe Court Act 2003 to
establish a new highest court for New Zealand. Pnigosal was controversi4l.
As a result of submissions made on the Bill, it wWasided to add a new provision
(section 3(2)) to the purpose clause to providé nibéhing in the Act ‘affects New
Zealand’s continuing commitment to the rule of lamd the sovereignty of
Parliament’ (without definition of either term). iBhwas unprecedented in New
Zealand legislation. As originally proposed to #sect committee that considered
the Bill, this provision would have been much mprescriptive. The majority on
the select committee explained, when it reportedBHl back to the House, that
they considered that the amendment in the moreddnform in which it was
adopted effectively restated the primacy of Pardintmin making law and
determining public policy issues. A proposal byiaarty party member during the
committee stage on the Bill in the House to addew olause which would have
mandated elaborate principles for the court toofeliconcerning the rule of law,
separation of powers and parliamentary sovereigraty defeated by 63 votes to 51.
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However, it remains to be seen what the courts rofkbis provision. Despite its
history, there have already been suggestionsttipabvides scope for inventive use
by the court. The ‘rule of law’ is, after all, appery term that can be used for
various arguments and purpoé&&or example, one commentator has suggested
that the placing of the rule of law before the seignty of Parliament may mean
that the court should first consider the meaningdaiven to the rule of law, then
use that meaning to guide its approach to the mganibe given to the sovereignty
of Parliament® A second commentator has recorded the followirgyvi‘Some
argue that adherence to the rule of law may invalwvging down parliamentary
sovereignty> Another commentator, the Chief Justice who presideer the
Court, has written that section 3(2) does not irspasy direct responsibility on the
Court, but the provision captures a duality theg imbuilt tension. She went on that
the inclusion in the Act of reference to these giples of the constitution ‘is at first
sight startling....It is possible that in the usetbése terms we are seeing the
beginning of an attempt to address and capture riting the elements of our
constitution.®” Giving evidence on New Zealand’s experiences tiedrKingdom
parliamentary committees in 2004 considering legish to change the United
Kingdom'’s judicial structure, the Chief Justice embthat section 3(2) was inserted
at the select committee stage as a reaction toca more specific proposed clause
that the judges should be warned off in much mam@i@t terms that it is not for
them to make law but for Parliament and this wasctbmpromise. She said that she
did not see a huge risk of confrontation over tigeciples ‘because parliamentary
sovereignty is part of the rule of law and judges subject to the rule of law, so
that is our constitution’. She added later thaisita terrible shame that we are
trapped in supremacist language and that she dilkedhe name ‘Supreme Court’
because it encourages us to look for who is trugy@nd constitutions do not work
like that>® She also noted separately that parliamentary smrdy is a concept that
has been developed by judges, by judicial detertioimgGoldsworthy would deny
this, and indeed the point has also been maddhbatourts themselves are created
by statute), so this system is not going to givethes power to strike down
legislation®*

Another Supreme Court Judge has commented thaibsed(2) shows the re-
emergence of Dicey’s duality and compares with stetement in section 16
(actually section 15) of the Constitution Act 1386t Parliament continues to have
full power to make law for New Zealand. In his viesection 3(2) ‘with its inbuilt
tension or even contradiction’, a tension ‘whichmgowould say cannot be
resolved’, ‘can claim to be no more than a savppgwision’, and he suggested that
no statute could confer this power on Parliamenttat would be to assume and
act on the very power that is to be conferfeHe also stated that the rule of law
‘can now be given content not simply by referengenational sources (such as
Dicey’'s) but increasingly by reference to interoatil human rights treaties’....
Together the 2,000 or so treaties to which New atelis party ‘place major limits,
as a matter of international law, on the legiskapower of Parliament, whatever the
position is under national law.” Two former Presitkeof the Court of Appeal have
also commented to the effect that they do not ssstiom 3(2) as imposing
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inhibitions on the Court as to who is in chargethwihe latter adding: ‘The
interpretation and application of section 3(2) farethe Court to determine. It is the
meaning of the expression in today’s world thatterat Section 3(2) does not
mandate any particular @entury or other theory. It recognises the right o
Parliament to legislate in today’s landscape, endmocracy and society which we
are in today’s world, which includes the networlirgernational treaties and norms
and the limitations on absolute power all that #mté’ (Interestingly, the relevant
United Kingdom legislation has now been enactetth@<onstitutional Reform Act
2005. It provides for, inter alia, the establishingina Supreme Court for the United
Kingdom, and states, in section 1, in its own Bathe Act, that the Act does not
adversely affect the existing constitutional prpieiof the rule of law or the Lord
Chancellor’'s existing constitutional role in retatito that principle. The Act also
contains a guarantee of the continued independeinttee judiciary, and provides
for the chief justice to lay before Parliament tenit representations on matters of
importance relating to the judiciary or otherwiedhe administration of justice.)

The second development, which was not unrelatédet@ontroversy over the first
development, was the decision of the House of Reitatives at the end of 2004 to
establish a special select committee, the Conistitalk Arrangements Committee, to
undertake a stocktake of the New Zealand congiitufihe committee produced
both an interim report and its final report beférarliament was dissolved for the
election. The final report included a backgroundfimg paper on parliamentary
sovereignty prepared by the New Zealand CentrePfoblic Law serving as
specialist adviser to the committee. Curiouslyhaligh the paper mentions
Goldsworthy’s book in a footnote, it does not ditamany discernible extent on his
work. It remains to be seen whether constitutiateslelopment is taken up again to
any extent in the next Parliament.

I nternational Treaties

Two earlier articles have commented on New Zeakpdrliamentary procedures
for examination of international treaties (incluglia list of treaties examined up to
the end of the 1999-2002 Parliament) and on thieracbf the courts with respect
to treaties that have not been incorporated intoedtic law by Parliamenf. This
section records a few subsequent noteworthy dewedofs in both areas. A list of
the treaties presented in thé"4Farliament (2002-2005) is set out in the Appendix
(including, in two cases, treaties that were bilfore Parliament at the time it was
dissolved). Until the end of 2003, the House of iRepntatives operated under the
same Standing Orders in this area as set out appandix to the first article, but
one significant amendment applied subsequentlymFtoat time, the Foreign
Affairs, Defence and Trade Committee has been fipaity required to refer a
treaty to another select committee if the subjeatten of the treaty is primarily
within the terms of reference of another select miee. This was done in
recognition that the current size and number oéaetommittees in the New
Zealand system leaves little spare capacity to @i@pnew permanent committee
specialising in treaties along the lines of the thal&an model and in recognition
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that the importance of international treaties ishsthat they should be considered as
part of the mainstream business of select commsiti€ecaty examinations have
accordingly been spread around a number of comesitéence then. At that time,
the Standing Orders Committee also considered abeurof other matters of
concern relating to the operation of the procedtitemicluding possible
examination of treaties during the negotiation phlasfore they have been fixed in
place upon adoption and possible expansion of thiens to be addressed in the
national interest analysis (NIA) that must acconypanach treaty, but no further
changes to the relevant Standing Orders were reenahed either in that report or
in the further report of the Standing Orders Corteniin June 2005.

More bilateral treaties are now being presentdéadiament under the procedures,
but that remains within the discretion of the Miaisof Foreign Affairs and Trade
and some omissions have been noted, including andhyeaking treaty with the
United Kingdom that provided for Pitcairn Courtsdiv in New Zealand for the
purpose of holding certain trials under Pitcainw End that required the passage of
a substantial statute, the Pitcairn Trials Act 2002 the other hand, treaty actions
have on occasion been presented even though thatnotastrictly have been
required under the procedures as they stand, ssicbedain amendments, the
removal of reservations made to two treaties, arebanal agreement concerning
the deployment of police and armed forces to thierBon Islands to restore law
and order and security there. This last treaty titoied the first, and so far only,
treaty to be presented under the urgent proceddrere New Zealand has already
become party to the treaty and both the treaty #uedNIA relating to it are
presented after the event. In this case, the imghimg legislation was also,
exceptionally, introduced prior to the treaty exaation and provides an unusual
case of retrospective legislation where the whtdéugse was deemed to have come
into force some months previously so as to appthégparticular operation that was
underway (see the Crimes and Misconduct (Overspasafions) Act 2004).

It was one of the bilateral treaties, an agreemht Australia for the establishment
of a joint agency for the regulation of therapeytioducts that was signed in
December 2003 despite a critical committee ingaimgl report? that produced the
strongest committee response to any treaty toaftde the treaty and its NIA were
subsequently presented to the House. The Healthr@ite® recommended unanim-
ously, with strong views expressed by each minguétsty, that the Government not
take further binding action to become party tottieaty unless a number of matters
of concern relating in particular to agency poweansl accountability and the split
between primary and delegated legislation are addck in the implementing
legislation. The Government subsequently preseategsponse to the committee
report defending its proposed treaty action, buinmgementing legislation has yet
been introduced. Criticisms of the treaty actiormevmaintained when, as a very
rare opportunity in the House, Members’ ordershaf tlay other than Members’
Bills were reached on one Members’ day in the Homsen the committee report
on the therapeutics product treaty happened tat leeatop of the list (where all
treaties reported back to the House by select ctiewsiremain for a timéy.
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New Zealand is of course not alone in the occas&tnang criticism of treaties and
treaty actions. It is noted that the Free TradeeAgrent between Australia and the
United States generated significant controversjustralia. This came not from the
Joint Standing Committee on Treaties but rathemfr@ special Senate select
committee that conducted an inquiry into the agesgmin chapter 2 of its final
report in August 2004, a majority of the commitsmerely criticised the process
for trade treaty-making, particularly that Parliarhés involved only after-the-fact
which ‘denies the parliament an opportunity to mfioitself, and to guide public
opinion, about the complex considerations at play more fraught and unhelpful
process could hardly be imagined'. It considereat trade agreements, because of
their potentially broad ranging impacts, are iniffecent category to other treaties,
being ‘significantly about the shape of Australi@sonomic and social future’. It
was concerned that in the case of these agreenmantsis too much emphasis on
export opportunities and too little on the domestipacts of trade liberalisation. It
proposed that there be a legislated process whepeloy to negotiations on any
trade agreement, the government would provide &adnt with the priorities,
objectives and impacts of the agreement for exatinimdy select committee and
an ‘in principle’ vote by Parliament and, after tb@nclusion of negotiations, the
treaty and implementing legislation would be takbile@arliament and voted on as a
package in a single ‘up or down’ vote.

Meanwhile, in the United Kingdom, the Public Adngitnation Select Committee of
the House of Commons reported in March 2004 onrgrtiie prerogative through
strengthening ministerial accountability to Parleam The committee
recommended to the Government a public consultaga@rcise on such powers,
with proposals for legislation to provide greatarliamentary control over all
prerogative powers including specific proposals émsuring full parliamentary
scrutiny of the treaty-making prerogative powerW@$l as a couple of other powers
including, unsurprisingly, decisions on armed ciotifl The report appended a
paper by its specialist adviser, the constitutidaal expert Professor Brazier, that
attached a draft Bill for regulating executive peosyeincluding parliamentary
approval of certain treaties that require ratifimat The Government responded to
the recommendation a few months later by notinggrialia, that the Government
remains committed to considering ways of improvthg efficient and effective
scrutiny of treaties by Parliament without subgtdiyt burdening Parliament and
undertakes to reflect further on the recommendatidiile also adding that it was
not persuaded as to replacing prerogative poweth wistatutory framework.
Perhaps this is an example of one of the roles #mtindonesian professor
suggested at a recent seminar with Australia oligpaentary oversight of treaties
of Parliament becoming ‘a sparring partner’ for @avernment in the treaties area,
the other roles being to verify and confirm the &wmwment’'s intentions in
concluding a treaty and to voice public concernraertain treaties and the likely
implications. The professor also noted that letjigaamendments to implement
treaty obligations were often made without theréndpeany domestic or public
demand for such action.
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In New Zealand’'s case, there has been occasiomqaisdjpn to other proposed
treaty actions during the course of the last Paeiat, such as ILO Convention 98,
the Protocol on Firearms to the Convention agdinshsnational Organised Crime,
and the New Zealand-Thailand Closer Economic Pestiye Agreement (which,
like a previous CEP Agreement with Singapore inQR@@as presented even prior to
signature), but the opposition has been only onptr¢ of one or more minority
parties. Committees have occasionally provided tanbise comments in other
cases, in particular the Framework Convention opatoo Control, the Convention
on the Reduction of Statelessness, and the UNES@DUNIDROIT cultural
property protection conventions (where a suggestias made that the inclusion in
NIAs of risk assessments, or regulatory impacestents, would assist committees
in their scrutiny work). But in the great majoriby treaty examinations, committee
reports are pro forma, very few recommendationsnaade, and the treaties are
turned around quickly, often well inside the 1%iisg day period. That has been the
case even where there are some treaties or NlAsdisa substantial and important
issues, such as the Treaty of Amity and Cooperatiddoutheast Asia which may
be the most significant treaty yet to have cometeeParliament under the treaty
examination procedures. That issues can be missethdwn by the Cartagena
Protocol on Biosafety, which was subject to a quxtk forma report by one
committee and a special report a few months lajeafmother committee after
additional information came to light that was nohtained in the NIA and led the
committee to make representations to the Standinder® Committee about
changes to improve the content of NIAs. There iy bmited evidence to date that
the procedures have initiated a dialogue with thexetive on treaty matters, or that
select committee outcomes on treaties have hadnfimemce on subsequent
implementing legislation.

There is no indication that the courts have bedr)(ising the procedures to justify
greater access to unincorporated internationatié®an their decisions. On such
treaties generally, only 4 cases additional to ¢aelier article require to be
mentioned here. In the first, an adoption case,agomty judge in the Court of
Appeal engaged in a questionable ‘rights conscianalysis of adoption legislation
based on two unincorporated human rights treétiesit the judgment has since
been overruled on the legislative ground by ther&ue Court and cannot be
regarded as authorif§.In the second case, tE@oui case, the Supreme Court has
now recognised, perhaps endorsed, the presumptian I¢gislation should if
possible be interpreted consistently with New Zedls obligations under
international law? It has also applied interpretation provisions frime Vienna
Convention on the Law of Treaties on the ground they state rules of customary
international law and, as such, are part of Newatehlaw, and it has given liberal
attention to provisions from two unincorporated lammights treatie®' However, it
appears to have done so only to the extent ofncatlie provisions in aid in the
interpretation of immigration legislation, includimot least a provision in the
Refugees Convention that it indicated has beenciirencorporated into New
Zealand law. So no wider principle is to be drawenf the judgment. Moreover,
because of the muddled state of legislation in tefigee area, judgments
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concerning it will remain something of a speciadesaln the third, very recent case,
the Court of Appeal has upheld and increased arrdawh compensation for
breaches of the rights of prisoners and made soldii@nal findings> However, it
did not find that section 27(1) of the New Zealditl of Rights Act 1990 was
breached or engaged in various respects as allegedit agreed with the High
Court that the (UN) Standard Minimum Rules for ffreatment of Prisoners were
not a treaty or binding international instrumerdttinad been adopted into New
Zealand domestic law or part of customary inteoreai law and were not available
to the litigants accordingly. But it also agreedhathe High Court that provisions of
the International Covenant on Civil and PoliticadiRs and the Convention Against
Torture had been incorporated into New Zealandslagion, although that is not
what the legislation actually does (except in tagecof definitions in the latter case,
the relevant legislation simply draws from thosatimments, which therefore
remain ‘unincorporated treaties’).

The fourth case is the most interesting due tgiitgple application and expression
of straightforward principle. The plaintiff, a poiser claiming to be the victim of an
assault by prison officers, brought various progagsl against the Crown. The
defendants successfully applied to strike out thecgedings relating to direct
application of certain international instrumenteni@ binding at international law
and some nof}® The High Court noted that the domestic courtsaalg apply the
domestic law of New Zealand, and that treaties lmamelied on only in so far as
they have been incorporated into New Zealand lawably of the legislature.
Associate Judge Gendall commented Baigent’s caséthe 1994 Court of Appeal
decision noted in the earlier article that estlglik public law damages for breach
of the New Zealand Bill of Rights Act) ‘is somewladta high water mark in terms
of the extent to which the Judiciary has departethf or added to, the clear terms
of legislation to take into account New Zealandigations at international law’.
He also noted that the courts are generally reficta add a common law
substratum to areas that are typically regulatetbgiglation. Despite a detour over
the issue of justiciability, it was then a fairliyaghtforward step on his part to the
conclusion that the international instruments hatlbeen incorporated into New
Zealand law and were not therefore available to glantiff. On the plaintiff's
secondary line of argument that some of the treabyisions reflect customary
international law and are directly incorporatediiior, rather, are available in or
part of) domestic law accordingly so far as they ot inconsistent with legislation
or the common law, he agreed that such an arguimerdt untenable but that the
obligations had already been given effect, and weee in other terms, under the
relevant statutory regimes. (Of course, if custgmaternational law is now going
to be relied on more commonly in the domestic utineeds to be recognised that
there is a high duty on those seeking to do sddavshat relevant and applicable
rules and principles of customary international lexist and are in fact at issue,
which is no easy task. Mere assertion will not do.)
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Cases Concerning Members of Parliament
Miscellaneous Cases

In Edwards v Toim&' the plaintiff, representing himself, brought judicreview
proceedings against electoral officials in respéetleged inconclusive findings on
their part as to whether a Member of Parliament (fommer Minister) had been
cleared of complaints of electoral misconduct. ¢tincern appeared to be that these
findings had failed to clear the member’s name thedefore damaged her political
prospects. There were some curiosities about tbeepdings. The High Court
rapidly disposed of various interlocutory mattensl deft any further round in the
proceedings to an indefinite date in the future tluehe fact that the person
concerned (no longer a member) was in Manchuriarmtdiue to return to New
Zealand for some tim@&.

A difficult select committee inquiry was conductddring the course of the last
Parliament into allocations of scampi quota by Mimistry of Fisheries under
fisheries legislation. The fishing company undewestigation, Simunovich
Fisheries, sought to challenge the disclosure airds to the select committee by
the Ministry as being contrary to provisions in tResheries Act 1983 which
protected certain information from disclosure oe us any proceedings except
where the court otherwise directs. The matter wahér complicated by the fact
that there was a separate Government inquiry uradeimio the same issues. In an
initial ex parte proceediny,the High Court noted that it had been advisedttrere
was presently no live issue in that the Clerk of tHouse had indicated that
information had already been received by the salenimittee. It noted that the
Ministry had undertaken, pending substantive detetion by the court, not to
supply (further) information contrary to the terwisthe legislation, but that this
undertaking was, of necessity, constrained by Rrt& of the Bill of Rights 1688
(protecting proceedings in Parliament from chaleerig the courts) and the
associated principle of comity. The court saidnterstood this to mean that the
undertaking does not and cannot bind the Minigirits dealings with or duties to
Parliament, but it left open that the plaintiff éddwseek another hearing if further
information were sought. In recognition of the staty requirements, the select
committee had in any event developed work-arounotqmures to secure the
information it required while according protectido commercially sensitive
information’® However, applications were sought from the codevamonths later
by the plaintiff and by representatives of the Goweent inquiry seeking the
disclosure by, respectively, other fishing companaad the plaintiff of certain
information provided to the Ministry under the fistes legislation. The case did
not therefore make further mention of the selechmitee inquiry, but the High
Court did go on to conclude that the statutory dimziosure provisions still applied
notwithstanding their repeal and to authorise thseldsure of the information
(subject to conditions) to the Government inquiry.
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Select committee proceedings relating to this inguiere one of several instances
of unauthorised disclosure of select committee gedangs on which the Privileges
Committee was required to rule during the courséhefParliament In some of
those cases, it was recognised that, while breaahpsvilege had occurred, there
was also a need for relaxation of the rules to lenafembers of select committees
to engage in more open discussion of select comejiroceedings. This matter
was considered at some length by the Standing ©r@emmittee, and limited
amendments were made to the Standing Orders angbyrdin December 2003, as
was the case for the question of timing in raismmagters of privilege relating to the
proceedings of select committees.

Fallout from the select committee inquiry still ¢timues in another way. One
Member of Parliament has issued proceedings agaidsfendants (including two
other members) alleging that they have defamed Wit comments made
concerning his alleged involvement with Simunovi€isheries. In one case to
date’® the High Court struck out the causes of actiorirej@ne of the members on
the ground that they wrongly alleged defamatioratly (which requires that the
words used must raise more than mere suspiciomplidation but suggest actual
guilt, or that there must be adoption of allegadjonather than defamation by
innuendo, but left open that the causes of actmuldcbe repleaded. The court
referred to the fact that, in the case of two ef é#leged defamatory statements, the
member had simply reported seeking advice fronSiheaker as to what he should
do about allegations contained in an affidavit bedhg told that he should lodge it
with the Speaker for the latter to determine whethere was a breach of Standing
Orders. The court also appeared to attach somehtwieighe fact that the member
was chairman of the select committee that had atteduthe inquiry, and could be
regarded as simply doing his job in that capaddy.appeal against this decision
has since been abandorfédind new proceedings have been launched. If they
continue, they promise to revisit much of the deftiom territory involving
Parliament and its members that has been estathlisheecent years in New
Zealand law, since the alleged defamatory commeete made both inside and
outside Parliament and before and after privilegedements were made in the
House and the proceedings involve members on lidéls sf the case.

Another Member of Parliament (also a Minister) mato a problem with electoral
law that could have led to challenges in courtitogarliamentary (and executive)
status, but Parliament intervened to remedy thbleno. Following a law change in
the Netherlands, the member registered with theclbatuthorities and had his
Dutch nationality restored to him. But he had owekked the provision in the Elec-
toral Act 1993 which declares vacant the seat gfraember who does or concurs
in or adopts any act whereby he or she may becosubpect or citizen of any
foreign State or Power, following which the Speakery, if satisfied that a seat has
become vacant, publish a notice of the vacancyit@ie a by-election. Since the
right of a member to sit in the House raises quastbf privilege (at least so far as
vacancies in certain circumstances are concerremhuse amendments to the Act
in 2002 have altered the position), the Speakearmed the matter to the Privileges
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Committee. The committee was split in its viewlod tmatter, both whether the pro-
vision applied in this case and whether legislatiegon should be taken to avoid
any vacancy (and if so, what form it should take¥ollowing presentation of the
committee’s report to the House two weeks laterlidaent passed the Electoral
(Vacancies) Amendment Act 2003 the next day to nthkeprovision inoperable
retrospectively, from the beginning of the Parliampdout with a sunset provision
whereby the Act would expire with the close of godling day for the next general
election (the report itself was debated in the Hotie following week, by which
time the legislative amendment precluded actionhenSpeaker’s part to initiate a
by-election). The Act was passed through all iéges$ in a single day, without any
reference to select committee and with 3 partieen(4ome votes) opposed to it.
More permanent amendments to the relevant provisiene passed the following
year, in sections 5 and 6 of the Electoral Amendmat 2004. Different views
have been expressed about this outcome, with tls¢ eniticism directed at the use
of retrospective (or, rather, retroactive) legisiatfor this purposé®

Another member faced prosecution for driving atvacp the steps of Parliament
during a farmers’ protest. The police eventuallgided against proceeding with a
prosecution, but uncertainty over the steps takenreglation to him within
Parliament resulted in the preparation and evergtdaption by the House, for the
first time, of an agreement between the Speaket@@ommissioner of Police on
policing functions within the parliamentary predimcon a draft of which the
Speaker initiated a report from the Privileges Caitera.’”

A member was successfully prosecuted in contempbuoft proceedings. This was
an unprecedented case in New Zealand. The allegabig the Solicitor-General
against the member, relating to comments that klenede to the parties and the
media with respect to a custody dispute (the pareiithe child concerned being his
constituents), were that he had undermined the rasiration of justice through
improper pressure on a litigant and attemptingnfluénce, and interfering with the
functions of, the Family Court (including scandialg the Court and including
comments made while the matter was sub judice).Higk Court accepted that the
member had acted in good faith and in pursuit cdtwte perceived to be his duties
as a constituent MP, but agreed that the conterhptges were made ofit,
including describing his comment to a caregivet Barliament is the highest Court
in the land as ‘coercive and intemperate’. The téund contempt on the part of
the member and two co-respondents, a nationalisegd@vcompany and a national
radio company respectively.

The High Court sentenced him to a fine of $5,600¢hen it did so, it made some
further remarks about this ‘serious contempt’, I it said intemperate,

derogatory and unfair comments by someone of laisdatg that impacted on a
litigant, the Court and public confidence in theu@pwith accompanying lack of

remorse. The court denied a media comment abogub\aer struggle’ between the
Courts and Parliament, noting that the commengdaib understand their ‘different
but complementary roles’, Parliament making the &awd reflecting the standards
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and aspirations of New Zealanders who have elatietibers to Parliament, and
the Courts applying and enforcing the law whichiiBarent makes. It noted that the
member had lashed out at the Family Court for apglfaw made by Parliament
and entrusted by Parliament to the Family Couegting ‘that part of the law made
by Parliament with utter contempt’. The court coield that the proper bounds had
been crossed here, but hoped that its judgment$icisatly spelt out to the
respondents and all other New Zealanders, in pdatidviembers of Parliament in
their conduct outside the House, and to the mediat are the proper bounds to
conduct which may interfere with the due admintsbraof justice’. At the request
of the member, the Speaker had to consider whetierfinding of contempt had
any implications in terms of creation of a vacaircthe House, which occurs where
a member has been convicted of a crime. In a rabrige House on 6 April 2004,
the Speaker referred to advice he had received thmrClerk of the House and
concluded that the finding of contempt was not édion of a crime under the
Electoral Act 1993.

Another member was in more serious jeopardy. Anisinber of a minority party in
Parliament, she came under investigation by théaaties for serious criminal
offences concerning the use of public money madalable to a foundation
administered by her and her husband. In the flestgy she was suspended from her
party caucus. In February 2003, the Speaker ruted this was an internal
disciplinary matter which effected no change in tparty's parliamentary
membership or the party’s total votes cast in Rardint. Shortly afterwards, the
party raised with the Speaker as a matter of ggeélan allegation that the member
had solicited a bribe in return for her vote. Thme&ker ruled that no question of
privilege arose. This was an allegation of suchioseness, almost without
precedent in New Zealand, that proof of a very hogtier, based on strong and
convincing evidence, would be required to makeuit, and that he could see no
reasonable evidence of the funds being solicitegfivate personal benefit. Later
in the year, the party advised the Speaker thgpatiamentary membership had
changed and that the member was no longer ona afiéimbers for parliamentary
purposes. The Speaker ruled on 11 November 2003 higawas to be regarded as
an independent member for parliamentary purposeh) wertain practical
consequences for the party in Parliament, and ribegcthe party had indicated an
intention to invoke the Electoral (Integrity) Amandnt Act 2001 against the
member. This legislation, colloquially known as tharty hopping’ legislation, was
enacted in the wake of parliamentary defectionsnfigarties under MMP as a
temporary measure with the intention of maintainipgpportionality of party
representation in Parliament as determined at tbeiqus election, and it expired
upon the 2005 general electifrit provided for the seat of a member who ceased to
be a parliamentary member of a party for which tiember had been elected to
become vacant, including upon a notification to 8peaker by the parliamentary
leader of the party that satisfied various requésts, not least a statement of the
leader's reasonable belief that the member's astidrad distorted the
proportionality of party representation in Parliarhe
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The member then went to the courts to resist tipdigtion of the Act against her.
In an urgent application to the High Court in Debem2003, she obtained an
interim injunction to prevent the party leader deting notice to the Speaker, the
court basing its decision to preserve the positidhe meantime in no small part on
its belief that, notwithstanding the statutory kasf the procedure involved, the
Speaker’s decision to declare a vacancy upon dgligé the notice would be
subject to parliamentary privilege and thereforgooel legal challeng®.But in the
full hearing in February 2004, the High Court decidagainst her, ruling that the
party leader had a reasonable belief that the mermbaée acted in a way that
distorted the proportionality of party represematin Parliament, that is, in the
absence of clear mistake of law or fact, it wasfapthe court to second guess the
reasonableness of the party leader's béfidHowever, it rejected extensive
argument from counsel for the defendants that gnadntary privilege applied
because the decisions involved ongoing membershithe@ House and ought
therefore to be non reviewable by the courts, dndldo specifically rejected
suggestions in an earlier case that proceedingaunus could in some way attract
parliamentary privilege. The court observed th@he party system means that the
government controls Parliament, but it is the $eapassed by the Legislature which
governs the process and procedure in this case.emfrs] are accountable to
Parliament for what they do so far as regards the&ency, policy and workings of
Parliament and in that respect Parliament is thHg dundge. But where they are
acting pursuant to legislation they are responsible Court of justice for the
lawfulness of what they do and of that the Courthis only Judge’. In short, if
Parliament invites the courts in, it does so apésil.

The member appealed further. In July 2004, the ColuAppeal ruled, by 4-1, in
her favour®® It categorised the appeal as of constitutionalorgnce. It agreed that
neither parliamentary privilege (neither ‘compasiti privilege’ nor the partly
overlapping right of the House exclusively to regalits internal proceedings) nor
Article 9 of the Bill of Rights 1688 was in issue these proceedings where the
parties were exercising rights in litigation indedent from the operations of the
House, it being for the courts to determine thdtirand boundaries. (Remarkably,
the Court was able to work in 3 references to theyRCouncil decision in the
Jennings caségsee below) delivered less than 2 days earliera)so agreed that
caucus proceedings were not proceedings in Pariaarel specifically stated that
the Rata casavas wrongly decided on this point. But it consatkthat, as a matter
of statutory interpretation, assessment of digiortof proportionality should be
limited to electoral and related matters that lmrathe number of the party’s seats
in the House and relative voting strength, thatwhkere a member resigns or
otherwise withdraws support from his or her paxysupport another party or
become independent (thus amounting to a defectimnd) not with reference to
whether a member occasionally votes against hieoparty or shows other dissent
that is the essence of independent minded memlbétarthament in a democracy,
even less where it is the party’s voluntary respdosa member’s allegedly disloyal
conduct (here, by way of effective expulsion) ttatises the disproportionality.
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The Court added that judicial evaluation of theliparentary conduct of members
‘is unavoidable if the actions of the leader and taucus concerned are to be
scrutinised by the courts which....the Act envisadesit the court's more limited
approach to the application of the statutory piiovis would limit the range and
scope of parliamentary conduct on which the cowadslld be passing judgment).
As another judge put it: ‘Parliament enacted austatjoing to the heart of its own
workings which does raise very real interpretivifidilties.” He also (citing Burke)
expressed a preference for ‘the sturdy independehdtarliamentarians in New
Zealand’, notwithstanding that MMP and party lisggrty voting, etc have
strengthened the role of parties in the parliamgnggstem (although MMP also
forces different parties to work together, so iatteense the power of parties is
reduced and the position of Parliament vis-a-vis Executive is enhanced). The
Speaker subsequently ruled, following a questiomfthe party in the House, that
the decision had no effect on the party’'s parliatagn membership, which is
determined entirely under the House’s own interakds, the Standing Orders.

There was still one more round to go in the countgts first substantive judgment,
the new Supreme Court in November 2004, by 5-0\{t 5 separate judgments,
1 long and 4 short), overturned the Court of Apjsedécision® It did not see a
need to consider either parliamentary privilege tbe point about caucus
proceedings (and declined to comment on the comesstof the Court of Appeal’s
remarks on these matters). It doubted that, ifpthiat had been taken, there was a
statutory power of decision amenable to judiciaiew, but rather simply a more
limited ‘procedure’. It saw the relevant distortingnduct as not to do with voting
conduct in the House, which ‘takes a reviewing €aurcomfortably close to
scrutinising the workings of the House’, but ratidrether a member continues in
Parliament after ceasing to be a member of they dart which he or she was
elected (however it comes about under the ruldbeiparty concerned), that is, a
simple factual question (although some judges thougore was required). The
Court had no difficulty concluding that the pargater had grounds for reasonable
belief that the member, by continuing as an inddpah member, had acted to
distort the proportionality of the party’s repretaion in Parliament.

One judge, who considered that account should kentaf all the actions and
conduct of a member contributing to distortion odgortionality, swung back the
other way from the Court of Appeal on the role cémibers of Parliament, even
guoting from Crossman’s 1963 introductory essayBtmehot's book that their
prime responsibility is no longer to their consceror the electors but to their party
and that party loyalty is the prime political vietwequired of an MP, such that the
point of decision has now moved from the floor loé tHouse, where debate has
become a formality, to the party meeting upstditgs too can be criticised as an
oversimplification in the MMP era, and the notiohneembers as mere fodder for
the party machine probably does little for the dgyaif Parliament® Nevertheless,
the upshot was that the party leader was now treteliver the statutory notice to
the Speaker. The member's seat accordingly becamant the day after the
judgment, and a new list member for the party edah her place. The former
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member has since been convicted of fraud and immpei$. The Supreme Court in
April 2005 also awarded costs of $17,000 againsthe

Two other members, both leaders of minority partiredParliament, were in a
different kind of jeopardy (or, as the Judge putpbtential detrimental effect’)
during the 2005 election campaign. They were nated to participate in a debate
of party leaders, restricted in number, that wavdobroadcast live by a private
television company (TV3). On the day of the deb#itey obtained a mandatory
interim injunction from the High Court to compel B\o invite them to participate
in the debaté’ In an oral judgment, Judge Ronald Young said he seisfied that
the decision of TV3, a national free to air broalen was susceptible to review
because in its election coverage it was performipgiblic function with important
public consequences and exercising a public poee. reason for this conclusion
is that public broadcasters are under a publicosipility to act in certain ways
under the Broadcasting Act 1989. The leaders defiadethe prospect of signif-
icantly influencing the outcome of the electionddy holding it TV3 was putting
itself into the public arena and performing a vgablic function. It was ‘a vital part
of democracy’. He then had to decide whether thasd®, while susceptible to
review, was wrong in law, and concluded that th&san which TV3 had selected
the particular participants was both arbitrary &aitd to take into account relevant
considerations. The test for that was not high kdrere the fundamental right of
citizens in a democracy to be as well informed essible before exercising their
right to vote was at issue. There had been a breathe obligation not to act
unreasonably or arbitrarily. While himself concetnat the remedy sought
(mandating participation in a television programmnig, being ‘in principle
objectionable’ to direct TV3 how to run its businest least in part and thrusting
him into ‘unfamiliar and typically inappropriatertggory for a Judge’, rather than
the more usual course of simply preventing the mogne being shown), he
considered that he had no option in the circumstamhere the damage would be
much greater to the plaintiffs’ interests than #hos the defendant and where their
potentially significant, even irrecoverable, eleatadisadvantage had the capacity
to affect the makeup of the next Parliament andefioee the Government of New
Zealand. TV3 complied with the order, but an appedhe case has been promised.

Interestingly, this case has already been citeahisther ‘election campaign’ case,
but only to the extent of the Judge noting thathhd not made reference to the
decision and that both counsel had submitted tisatircumstances were quite
different and that its principles did not assidgteTother case idlangu v Television
New Zealand Lt&® in which an independent candidate for an electasatt sought
interim relief and other remedies for not being timred by the defendant in a
news item, based partly on polling (as in ienne case She alleged, inter alia,
that its actions were arbitrary and unreasonabteth@ interim relief application,
the High Court concluded that, ‘at the micro leskathering news and presenting
the news item that is the subject of this procegdiiVNZ was carrying out a
function that is not amenable to judicial review'.was also not carrying out a
public function in terms of the New Zealand Bill Rfghts Act 1990. The Judge
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emphasised the need for a cautious approach,hib&durt could only intervene in
a compelling case, and that the fact that leg#ltsitpave been affected does not by
itself give an entitlement to judicial review. Tkehas, however, been another
victory for politicians over the media, in that amber obtained a ruling from the
Privacy Commissioner that TVNZ was obliged under Brivacy Act 1993 to hand
over to the member documents concerning a complaénthad made about a
television interview that contained personal infation about hinf® That decision,
too, may be subject to challenge in court.

Finally, there are a few other cases where questammcerning Parliament and
parliamentary privilege have arisen. In one casesubmitter who had had a
submission on a Bill before a select committeerretd to him (because it contained
details identifying parties in Family Court proceegs) some months later initiated
proceedings on his own in the High Court, firstingathe Attorney-General and
then against the Speaker, requiring, inter aliat the committee hear submissions
on the Bill again and that it be restrained fromarting the Bill back to the House.
The Judge, in an oral judgment, struck out the fiosind of proceedings in April
2004, noting that the Attorney-General could notthee correct party and making
some other comments (without in fact ruling) begrion the protection of
parliamentary proceedings and the right of perdonsiake submissions to select
committees? The same Judge struck out the second round okedigs in June
2004°* This time, he considered the old privilege cas®midlaugh v Gossetit
some length before concluding, on the grounds pérsgion of powers and comity
and, apparently, because the plaintiff's issue measufficiently important either to
affect the public interest in the proceedings oé tHouse being free from
interference from the courts or to read down Aetifl of the Bill of Rights 1688,
that the plaintiff had no prospect of obtainingeanedy. In October 2004, the Court
of Appeal dismissed, as having no merit whatsoeadyrther application by the
plaintiff seeking leave to appeal out of tifieOn the privilege point, the Court
made the succinct comment: ‘Neither the High Caat this Court can intrude
inappropriately into the business of ParliamentisTis because of the critical
importance of the separation of powers betweeridPaeht and the Courts (see Bill
of Rights 1688 Article 9).” Meanwhile, the Spealtead earlier ruled, after the
plaintiff's proceedings against the Speaker wdeslfithat they involved a question
of privilege. The Privileges Committee reportedealylater that the House take no
further action on the grounds that the House'sileges had not been impugned
and that the Court had recognised those privilegesstruck out the proceedings.

In another case, the plaintiffs initiated defamatiwoceedings against a news media
company for comments made about them, in particther Internet based
‘University of Newlands’, by an online version ©he Australiannewspaper. The
defendant challenged the proceedings on forum gi®amd lack of jurisdiction.
The case concerns Parliament primarily in so fahagplaintiffs sought to serve the
proceedings upon an employee of the newspapeeipaHiamentary press gallery.
The High Court rejected this, noting that an offazeupied by a single reporter or
employee within the precincts of Parliament coutd be regarded as a ‘place of
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business’ for that purpoSéSuch service does not satisfy the rules. The Qefirt
aside any constitutional or other arguments (whi@re surely could have been,
given that service of legal process within the ipanentary precincts is subject to
the approval of the Speaker). No further action t@&en on that front. The case is
of wider significance, however, in that the Cotwt, the first time in New Zealand,
applied the decision of the High Court of AustrailDow Jones & Co Inc v
Gutnick® which decided that defamation can occur in angelahere the plaintiff
downloads the information, that is, it is not coefi to the country where the
information is uploaded to the internet. Thus tl¢ @f publishing defamatory
material would have occurred in New Zealand once itiformation had been
downloaded from the defendant’s website. Therelieh some speculation about
the implications of the&sutnick caseincluding in terms of whether some sort of
international recognition and protection could beguired for parliamentary
privilege, but it seemed to be a case not of whodyv law but rather of existing
law being adapted or applied to encompass new dgwvants. In any event, this
case has since been overturned by the Court of éAppe the ground that the
plaintiffs had not produced evidence of downloadingf identification sufficient
to make out a good arguable case on the meritshiorNew Zealand courts to
assume jurisdiction in the matf&rThis meant that the Court of Appeal did not
have to decide whether publication of the allegefhhation had occurred in New
Zealand. It simply said that it was proceeding loa basis, but without deciding,
thatGutnickstates the law in New Zealand.

Protests in the grounds of Parliament have notwhrap any new developments
over the course of the last Parliament. There le&s ka conviction for disorderly
behaviour for throwing an object during one demi@tigin, and an acquittal on
New Zealand Bill of Rights Act 1990 grounds forttsouring the flag by burning
it during another protest. The question of damagmsght from the police and
Speaker in th8eggs casé 1999 relating to the exercise of trespass ps\merted
in the previous article) remains unresolved, bu# firocedures applicable to
demonstrations in Parliament grounds remain adimsad most recently by the
Speaker at that tim&.

Buchanan v Jennings

The final judicial step in the most important Neweafand case concerning
parliamentary privilege in the last 10 years ocedmwith the judgment of the Privy
Council in July 2004? The earlier judgments in the defamation case, lvhiened
on the application of a doctrine of ‘effective répen’ to brief remarks made
outside Parliament by a member after he had madenents inside Parliament,
were summarised in the previous article. The decisif the Court of Appeal
majority to allow a mere allusion by a member algsihe House to a statement
made under privilege to support a claim for defammahas since been subject to
criticism as undermining parliamentary privileleThe Speaker was again
represented in the proceedings before the Privyn€ibas an intervener, and the
matter was still before the Privileges Committee.
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In a short unanimous judgment, Lord Bingham uphie&ddecision of the Court of
Appeal. It is difficult to comment on the judgmeddcause it was so cursory, even
perfunctory. In particular, the long and cogensdiging judgment of Tipping J in
the Court of Appeal was dismissed with a commerar ribe end that he was
‘oppressed’ by the difficulty of drawing a brighihé and by the problems which
would face parliamentarians if the rule he favouveste not adopted. It would
perhaps be tempting to classify the decision athaninstance of the Privy Council
virtually washing its hands of a New Zealand appeatept that one of the 5
Judges was from New Zealand, Chief Justice Eliagd,itabased its decision on this
occasion less on New Zealand law and more on guatren the United Kingdom
which was referred to in argument by counsel. Giarsible attention was also
given to Australian cases on adoption or repetigbprivileged statements, which
may thereby have given new weight to those cades.United Kingdom report on
which the Privy Council relied is that of the Jol@bmmittee on Parliamentary
Privilege in 1999, which was chaired by one of tlaev Lords, Lord Nicholls. It
made a number of recommendations, some quite tadibech have not been acted
on even in the United Kingdom. (One of the submrstte the committee was Lord
Chief Justice Bingham, who expressed the view att time that Parliament ought
not be the sole and final arbiter in the cause rod of its members whether a
communication was a proceeding in Parliament ortasthe regulation of
parliamentary business, and the Judicial Commdfdhe Privy Council might play
that role in case of dispute. He also expresseawis preference on the limits of
absolute privilege, that it should remain for amythsaid in debate or in any
parliamentary question or answer but that membesald enjoy qualified privilege
for anything else said or written in their capaeitsymembers.)

The report was relied on for two key points: fitktat while Article 9 of the Bill of
Rights 1688 must not be whittled away, ‘it is pldmat it cannot be read entirely
literally’; and second, that the practice was digtwued (in the United Kingdom
and more recently in New Zealand) of requiring légeve of the House to refer to
parliamentary debates and proceedings in courepings, leading to frequent use
of Hansard by the courts and reinforcing the Privy Councitenclusion that it
cannot now be said that mere reference to a remfowhat was said in the House
infringes Article 9. Thus, in its viewdansardprovides only the text of a member’s
statement or proof of ‘the historical fact thatteér words were uttered’, and there
is no challenge to what was said in Parliamentrandeed to extend absolute priv-
ilege to the extra-parliamentary ‘republication’hjeh may, however, still have the
protection of qualified privilege). Both these amgents are, of course, diversionary.
In the first place, the parliamentary statement beiag referred to by the plaintiff
not simply as evidence of what was said but in iotdechallenge its contents
(because no defamation could otherwise be establjsland that is precisely what
Article 9 prohibits. In the second place, no-oneswaggesting an extension of ab-
solute privilege; the question was preventing tigttling back of privilege within
Parliament, not whether one would be allowing ib&applied outside Parliament.
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Remarkably, the Privy Council concluded with themoeent that the rule that
members must show a degree of circumspection gsgiek to repeat potentially
defamatory statements outside Parliament ‘is wedlewstood, as evidenced by the
infrequency of cases on the point’. This despiteftttt that the law on adoption or
repetition to challenge statements made in the &lausthe basis of the merest
fragmentary comments outside the House has ongntlscbeen developed by the
courts (this is the first case in New Zealand). &bver, as a commentator has noted
about the Court of Appeal’s remark that there appé&ahave been no substantial
parliamentary or other concern about the developrakthe concept of ‘effective
repetition’ or ‘adoption by reference’, a concept (egal fiction) which enables
litigants to smuggle statements from the parliamgntecord into their litigation
thus making enormous inroads into parliamentaryilpge, the factual position is
rather that the government and the legislature masaifested their concern by
intervening in the proceedings in this very c®8e.

The Privileges Committee has since reported badkeoHouse on the privilege
implications of the cas@! following an interim report almost 7 years eatli€he
committee obtained the views (appended to the tepbthree of New Zealand’s
leading academics in the relevant areas, all ofrwvkapressed concern about the
outcome, not least its chilling effect on publicbdée both inside and outside
Parliament and its possible application beyondrdateon to other areas of the law
such as contempt of court of risk to members, salemmittee withesses, media
and others, and noted possible legislative solatidhe committee commented that
‘if a member repeats a parliamentary statemenidritae House it is no protection
against the liability that a finding of defamatimntantamount to a finding that the
member on the earlier occasion spoke falsely in Hoeise. That may be an
inevitable, though unexpressed, conclusion. Bainneffective repetition’ case the
parliamentary statements are being put directlyhto court because they are the
only or the main evidence of the defamation. Irséheircumstances the principle of
mutual restraint breaks down completely, as thetatitectly judges the quality of
the parliamentary proceedings. This has major imaibns for the relationship
between the legislature and the courts.’

The committee went on ‘specifically to record iisafjreement with one aspect of
the Privy Council’'s judgment’, concerning the puspoof Standing Order 396(1)
(401(1) in the new 2005 edition) dispensing with thquirement for the permission
of the House for reference to be made in courtraxgedings in Parliament. It
pointed out that the provision was in no way conedr with possible
contraventions of Article 9 of the Bill of Rightand indeed goes on to provide that
it does not derogate from Article 9, that is, thplacation of Article 9 was being
specifically affirmed and maintained. It went on riote that the Privy Council
confused different issues and commented withoutb#rgefit of argument on the
matter, before concluding that the House ‘hasgertaken the view imputed to it by
the Privy Council thamerereference to or production of a record of what saisl

in Parliament infringes article 9. Such a view istiely at odds with the
submissions made to the Privy Council on behalitteé House inPrebble v
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Television New Zealand Limiteahd endorsed by their Lordships in that case’. In
short, while litigants may have had various reas@ors making reference to
parliamentary proceedings (for which purpose thempsion of the House was
once required), impeaching or questioning thosecgedings has always been
prohibited and remains so.

The committee considered that doing nothing in@asp to the decision was not a
practicable option. ‘Members are being challengedniedia interviews in terms
directly derived from the ‘effective repetition’ ipciple.” In other words, the
decision is already having a chilling effect on aleb It considered that any action
ought not affect the long-established rule thaubdipation or other repetition of a
speech outside the House remains actionable, theérraught to be targeted at the
fiction of ‘effective repetition’, but also considml that action should be taken
broadly in relation to other areas of the law, woly defamation, where the
principle could operate. It therefore recommendedmendment to the Legislature
Act 1908 to provide that no person may incur crihior civil liability for making
any oral or written statement that affirms, adoptsendorses words written or
spoken in proceedings in Parliament where the rataté would not, but for the
proceedings, give rise to liability. The House ke considered the committee’s
report and taken note of it by 105 votes to 13 siffebut no legislation has yet
been introduced. Meanwhile, the case continuettacasignificant criticism®

Finally, it is worth noting, with respect to quadifl privilege, that there has been no
significant development in the law in New Zealaimte Lange v Atkinsomeduced
the protection for members at the other end obkgeetrum from théennings case
when members are initiating defamation actions eratthan being sued in
defamation, by extending the qualified privilegdethee to the new area of political
discussion. In one case, the High Court has leéinophether the public at large
could constitute persons with an interest (or dutyjeceiving a communication to
which qualified privilege might accordingly attatfiIn another case, the Court of
Appeal has applied the interest or duty test, batrange of persons to whom the
interest or duty applied was a narrower one andcése is mainly of interest for
accepting that qualified privilege will protect pens who, absent ill will or
improper advantage (broadly replacing the formeliagmaest), hit back at attacks
on their reputation®® Another case has discussed the distinction betviken
concepts of ill will and improper advantage, whiddfeat qualified privilegé® In
none of these cases was the extension of quatifigdege to political discussion at
issue. This is another area where the judge-madgemom law (specifically
preserved by section 16(3) of the Defamation Ac®2Léh the case of qualified
privilege, but see also section 54 which providesgeneral protection that nothing
in the Act derogates from parliamentary privilegahains very unclear.

Use of Hansard

The use oHansardhas become almost commonplace in the New Zealaundst®’
It may be that reconsideration of this practice Mobe timely to discourage
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misunderstandings of the kind that occurred in Jeanings caseThere are a
number of examples where recent usélahsardappears to have played a role of
some significance in the decisions of the courtacemed. Perhaps the most
extensive use was by the Court of Appeahitorney-General v Refugee Council of
New Zealand In¢:® where recourse was had not onlyHansardbut also to other
parliamentary history materials such as the exptapanote accompanying the
introduction copy of the Bill and the select contewtreport on the Bill. That case
is to some extent unusual in that the Court of Abpe its in-depth examination
was at some pains to reject the practice of thé idigurt Judge who had produced
both an interim judgment and an extensive suppléangnudgment in the earlier
round of the case. But various other cases, extgnelven to special jurisdiction
courts such as the Employment Court, can also lngiomed'%

Some points may be noted about all these casese Bhe certainly cases as might
be expected in areas of difficult legislation, sashimmigration, fisheries and the
Electoral (Integrity) Amendment Act 2001. But irhet cases, the lack of clarity
requiring recourse toHansard might be questioned and deserve further
examination, and there is other difficult legistatithat comes before the courts
where such recourse does not appear to have beeinec In some of the cases,
there has been recourseHansardat one stage of the proceedings but not others,
which may suggest that it is sometimes as muchteemaf taste on the part of the
court concerned. A Court of Appeal Judge admitanach when she uses the
analogy of ‘a comfort blanket’, ‘to confirm that ahyou think is clear was also
clear to those enacting it’ (and to share the blona decision with Parliament)?
Burrows, who generally supports the developmengrgiMew Zealand’s pragmatic
legal tradition and the long-standing purposiverapph to statutory interpretation
in this country (and in the absence of the matendpregulated by statute, as itis in
Australia), himself notes that parliamentary higteometimes ‘gives the impression
of having been referred to for interest, and fer shke of completeness®.

Burrows also notes thétansardwas referred to occasionally but that New Zealand
had traditionally applied the exclusionary rule ahdt the practice of obtaining
assistance frorhlansardhas only gained momentum in the wake of the Haidise
Lords decision irPepper v Harf*? which is generally regarded as having changed
the law in this area. What is sometimes forgottethat this decision only opened
the door so far, by relaxing the rule excludingerehce to parliamentary materials
where legislation was ambiguous, obscure or ledbsurdity, where the material
relied on consisted of statements by a Ministep(omoter of the Bill), and where
the statements were clear. The principles in thsecappear to receive very little
recognition or even mention in the recent New Zedleases that have made use of
Hansard As one authority has put it: ‘The normal rule eens thatHansardshould

not be used in the interpretation of statuté’.

It is interesting to note that further considernatad the practice is now underway in
the United Kingdom. The House of Lords in two cakas raised concerns on
constitutional ground¥;’ as has Lord Steyn writing extrajudicialfy.In theWilson
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case in which the House of Lords decided that the HufRghts Act 1998 (and the
power under it to make declarations of incompatiildoes not, in general terms,
apply retrospectively (or, perhaps more precisedyroactively) to legislation, the
Court had before it concerns expressed by the $peadikthe House of Commons
and the Clerk of the Parliaments about the widpaad the inquiry undertaken by
the Court of Appeal into Parliament’s reasons égislating in the particular case at
issue. They had argued that the courts should-eat $peeches made in Parliament,
whether by ministers or others, as evidence ofcgationsiderations which led to
legislation taking a particular form, and that #hare no circumstances in which it
is appropriate for a court to refer to the recorgarliamentary debates in order to
decide whether an enactment is compatible with Eneopean Convention on
Human Rights (which is part of the 1998 Act). Thas the first time that the
authorities of Parliament had sought to be heardhenuse ofHansard by the
courts, and the House of Lords made a point ofngdioth the importance of the
legislature and the judiciary not trespassing ieatdntly into the constitutional
territory of the other and the point made in Brebble casehat article 9 of the Bill
of Rights is part of the wider principle that theucs and Parliament are astute to
recognise their constitutional roles. It also naieel importance of recognising that
there are occasions when courts may properly hegard to ministerial or other
statements made in Parliament without in any wasstjaning what has been said
there, treating the statements as the will of Bamint or in any other way
encroaching upon parliamentary privilege. It wemt @ endorse recourse to
Hansard as a source of background information (rather tbathe law), while
agreeing that the Court of Appeal had crossed thendaries. Lord Hobhouse
probably made the strongest points: ‘Once one defiam the text of the statute
construed as a whole and looks for expressionstehiion to be found elsewhere,
one is not looking for the intention of the Legtsi@ but that of some other source
with no constitutional power to make law. The prxeof statutory
construction/interpretation is objective not subjex... the attempt by advocates to
use Parliamentary material from Hansard as anocastiattutory construction has not
proved helpful and the fears of those pessimists sdw it as simply a cause of
additional expense in the conduct of litigation ééeen proved correct.’

It is worth adding here that one of the moralshig tase is, again, that if Parliament
in a sense invites the courts in, it does so giétd and may risk undermining its
own prerogatives. The House of Lords was at painsote that there could be no
breach of parliamentary privilege or protocol whareourt declares legislation to
be incompatible with convention rights because ihat function which Parliament
has assigned to the courts in the legislation (arid a function which entails
evaluating, if not challenging, legislation). Thane then merely expressing the will
of Parliament. Lord Rodger noted that the 1998i8c¢beautifully drafted’, and no
oversight can be assumed. The convention rightsith@nfers ‘have a peculiar
potency. Enforcing them may require a court to ryothhe common law...The
1998 Act is unusual — perhaps unique — in its raighkile most statutes apply to
one particular topic or area of law, the 1998 Adrke as a catalyst across the
board’. (He went on to examine ‘the difficult topiof retrospectivity (of
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legislation) at length, including shedding light ahe distinction between
retrospectivity and retroactivity and the presuimpsi that vested rights are not to be
interfered with and that legislation does not dffgmending proceedings.)
Nevertheless, the case may well now be authoritytife proposition that a major
plank of Pepper v Hart(ascribing parliamentary intention to ministeigéhtements
and giving them authoritative status) no longerespnts the law'®

For present purposes, what is of primary importdadbhatHansardmust never be
used in effect to challenge or question in coudcpedings what was said in
Parliament. There is no suggestion that that has Ibappening, although all the
cases would require examination in detail to aseemwhether there are any hints of
that being so. That these cases are in the coofeitterpretation of particular
statutes does not exclude this possibility. The faat recourse is being made to
Hansardso frequently in the courts makes it difficultgolice the boundaries and
likely that transgressions will occur. Tennings casshows the dangers, that one
thing can lead to another, that misunderstandiagsdevelop, and that familiarity
in the use of parliamentary history materials magntually breed a sort of
contempt in which the use, or the attempted ustheofaterials against Parliament
or its members develops naturally. There may beadual erosion of parliamentary
privilege, and a temptation to undertake fishingegtions into parliamentary
materials or use them to divine the tea leavespecdate about what members
meant.Pepper v Hartcan be seen as creating a major challenge tcapsgtitary
privilege, as has nowennings caseOne can probably discern a line running
directly from Pepper v Hartto Jennings v Buchanaralthough with a bend or
detour forPrebble caseJenningscan be seen as a not unnatural extension of the
Pepper v Hartregime.

Moreover, if reliance is placed on ministerial thher executive statements, this can
amount to the executive talking directly to the teuwith the separate institution of
Parliament reduced to the role of a mere medium lass attention paid to its
enacted intentions (that is, to the real law byohlpeople are bound). In that event,
the courts are reflecting what one branch said theulaw, and potentially binding
people to ministerial statements, instead of camfintheir focus to what the
legislative branch actually enacted. This is ewess lappropriate in the MMP era
where the discernment of the majority will or irtien of Parliament is a more
complicated matter than before. What is agreed aslident is only what is
enacted. This applies whether one is consideriegonty ofHansardor the use of
other materials such as explanatory notes, setwomittee reports on Bills, and
Supplementary Order Papers or other amendment®gedpduring the course of
enactment. In principle, legislation ought to spéakitself, and if Parliament has
not legislated and expressed its purpose cleadygimthen its intentions may not
be met. The aim must be to enhance, not weakeenties for the creation of the
best possible law, particularly at a time of rengveencern about parliamentary
control over delegated legislation, and not to peshortcuts in good legislative
processes, burdensome as they may be.
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The courts have legislation before them when theynaaking their decisions, and
in constitutional terms it ought to be a rare dadeed for lifting the veil, as it were,

on the essentially political business of law makengd going behind the text.

Looking under Parliament’s skirts is not respectfuis another aspect of comity

and mutual restraint between the branches. Moreaves the courts, not the

executive, that are meant to be the interpretéegslation, with all the established

rules and techniques of statutory interpretatioailable to them. Looked at from

this point of view, it is a moot point whether aofythe cases noted earlier have
reached such a compelling standard. The genieotsapiy too far out of the bottle

to restore the requirement for permission of theidéofor reference to be made in
court proceedings to proceedings in Parliamentr@us suggests some tentative
criteria for the admission of parliamentary matetabut it is suggested that the
courts ought to be encouraged to be more disciplihan that.

Conclusions

It is obvious that the relationship between thertoand Parliament is complex,
multi-faceted and wide-ranging. During the cour$dhe last Parliament, judicial
criticisms of parliamentary sovereignty were a nangl unwelcome, development.
Such criticisms are not a constructive approachheo problem of Parliament's
apparent public unpopularity. This is a long-stagddroblem, however, and it may
just be that to some extent it goes with the wnyitWheare in the 1960s devoted a
chapter to the decline of legislaturé$and 20 years before that Lipson, in his
classic study of parliamentary history, was regigtthat Parliament ‘does not
stand high enough in the public regard. On a casdrgey of the facts one must
admit that there is a wide gulf between the impaéawhich attaches to democratic
legislatures in virtue of their functions and tlepute which many of them actually
enjoy among those they represent and serve. Sutisceepancy must provoke
grave reflection among all who have at heart tlesgrvation and improvement of
democracy™™ It may also be that, as research in Australiabieas said to suggest,
public antipathy is directed more at politiciangrnhParliament as an institution.
What part the relationship between the courts, gdweerally rank higher in public
esteem, and Parliament may play in all this is #endor speculation. For its part,
Parliament continues to look for ways and meansrasiponding to public
expectations. For example, in 2005 the New ZeaRemtiament followed the lead
of some other legislatures by instituting a systemmembers to make returns of
pecuniary interests for registration by a registdaing so in Standing Orders (after
agreement was reached to proceed in that manneerrétan through the less
satisfactory alternative of legislatioff. Meanwhile, the right of people who
consider that they have been harmed by refereneele to them in the House to
apply to the Speaker under S.0.s 160 to 163 to hawsponse incorporated into
the parliamentary record and published by ordehefHouse has been successfully
exercised on 5 occasions during the course ofasteHarliament.
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Are there any other straws in the wind? Some suigyss have been made
elsewhere that may be of interest to Parliamentemgdly. For example, one
suggestion, bearing in mind that Parliament hasldog scrutinised regulations
made by the executive and now scrutinises intevnatitreaties before they are
concluded, is that there may be a parliamentarg molthe supervision of the
government contracting power, which can be use@nsxely for regulatory
purposes?! It is noted that some Australian jurisdictionseally operate public
databases with a view to improving transparencyhis area. Over and above
contracting, there have also been suggestions fotiafent enhancing (or
regaining) its policy role more generally. A possibvole for Parliament in a
‘contemplative phase’ of public policy formationshlaeen mooted in Australia and
something not dissimilar in the United Kingddfh.ln Canada, the Government
proposed a number of measures in 2004 to put Refitiat the centre of national
debate on policy and to renew the capacity of gamdintarians from all parties to
shape policy and legislatidf® In another example, Finland has a parliamentary
committee that conducts a dialogue with the govemtnon policy for the future
and means of solving future problefi$At one end of the spectrum are more
radical suggestions, such as in the book by Marmjuémho acknowledges
assistance from the House of Commons Informatiomi&eamong others) that the
civil service ought to be legally the servant oflRanent rather than the Crowfr.

It may be that the real message is less legislatimme policy, in which respect it is
possible that the significant recent developmeraffifmative resolutions may have
a role to play® The concern is no doubt primarily with Governméagislation,
where the legislative proposals, sometimes verystamiial, are often virtually
dumped on to the House. Some countries have experét with exposure drafts
(very rare in New Zealand) and other devices wiigblve some preparation of the
ground with Parliament before legislation is forlypahtroduced. But is it is also
possible to envisage much more. For example, thendd be a requirement for
prior policy discussions of proposed legislativgiatives (if not some measure of
consensus) in Parliament before legislation is erafted. In such manner, the
Government and drafters would have a better senBarbament’s intentions and it
may be that Parliament could take greater ‘owngtsifithe final product (which,
after all, it passes). It may be that continuingletron in New Zealand’s MMP
Parliament may move matters rather further in thedction. As has already been
noted'?’ the latest (2005) election and the subsequentaiom of government has
resulted in further development in constitutionaheentions which has probably
made the Government more ‘fluid’ than in the past ancreased the role of
Parliament and some of its non-executive membersviis the Executive branch.
But it is still early days.

Then there is the question of the whole internaiquolicy area of ‘globalisation’.

It continues to have a mixed press, and indeeddahieasy task to list several pages
of contradictions, imbalances and other downsigdeglobalisation, whatever the
term really mean¥? Certainly, major protective international law &king or not
enforced in relevant areas. In Australia, the Gowent foreign and trade policy
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white paper in 2003, ‘Advancing the National Insfeevidences the tensions, if
not contradictions (Faustian bargain may be puttirtgo strongly), in reconciling
trade and security concerns. On democracy, the dimm&ritic and provocative
thinker, John Ralston Saul, draws attention tonthekening of democracy with the
transfer of power from the citizen at state level the global arena without
compensating for that transfer through equivalendibg powers for the common
good at the international levef. A massive, recently completed Norwegian study
on power and democracy has reached sobering comausbout the real health of
democracy even in that countd}.But perhaps of particular interest for present
purposes is the report of the ILO World Commisstonthe Social Dimension of
Globalisation in 2004, which made a number of satigas for enhancing the role
of Parliaments in relation to governmental actibtha international level. Follow
up is of course a matter for each national autorit A
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Appendix

Treaties Presented to the 47 Parliament (2002—2005)
under the International Treaty Examination Procedures

Treaty Date of Date of
presentation report
Agreement on the Privileges and Immunities of the 23/10/02 31/10/02
International Criminal Court 2002 (FAC)
Convention concerning the Application of the Principles of the Right to 23/12/02 28/3/03
Organise and to Bargain Collectively 1949 (ILO Convention 98) (FAC)
Amendments to the Annex to the International Convention 7/5/03 15/5/03
For the Safety of Life at Sea, 2002 (FAC)
Removal of Reservation (on paid parental leave) to the International Covenant on 15/5/03 5/8/03
Economic, Social and Cultural Rights 1966 and the Convention on the (FAC)
Elimination of All Forms of Discrimination against Women 1979 (2)
Optional Protocol to the Vienna Convention on Diplomatic Relations, 1961 6/6/03 12/6/03
(FAC)
Optional Protocol to the Vienna Convention on Consular Relations, 1963 6/6/03 12/6/03
(FAC)
Agreement between the Government of New Zealand and the Government of the 6/6/03 12/6/03
French Republic concerning the Delimitation of the Maritime Boundaries (FAC)
between Wallis and Futuna and Tokelau 2003
Convention establishing an International Organisation of Legal Metrology 1955 25/6/03 25/7/03
(FAC)
Convention on the Conservation and Management of Highly Migratory 29/7/03 15/8/03
Fish Stocks in the Western and Central Pacific Region 2000 (FAC)
Agreement between the Solomon Islands, Australia, New Zealand, Fiji, Papua 12/8/03 28/8/03
New Guinea, Samoa, and Tonga concerning the Operations and Status of (FAC)

the Police and Armed Forces and other Personnel deployed to Solomon Islands
to assist in the Restoration of Law and Order and Security2003 (URGENT)

WHO Framework Convention on Tobacco Control 2003 7/10/03 1/112/03
(FAC)
Agreement establishing the International Organisation of Vine and Wine 2001 3/11/03 7/11/03
(and termination of Agreement for the Creation In Paris of an International (FAC)
Wine Office 1924)
Convention on the Reduction of Statelessness 1961 3/12/03 4/3/04
(FAC)
Agreement between the Government of New Zealand and the Government of the 3/12/03 26/2/04
Republic of South Africa for the Avoidance of Double taxation and the Prevention (FEC)
of Fiscal Evasion with respect to Taxes on Income (with Protocol) 2002
Convention between New Zealand and the Kingdom of the Netherlands for 3/12/03 26/2/04
Mutual Assistance in the Recovery of Tax Claims 2001 (FEC)
Second Protocol amending the Convention between the Government of New 3/12/03 26/2/04
Zealand and the Government of the Kingdom of the Netherlands for the (FEC)

Avoidance of Double Taxation and the Prevention of Fiscal Evasion
with respect to Taxes on Income 2001
Protocol amending the Convention between the Government of New Zealand and the 3/12/03 26/2/04

Government of the Republic of the Philippines for the Avoidance of Double Taxation (FEC)
and the Prevention of Fiscal Evasion with respect to Taxes on Income, 2002

Protocol between the Government of New Zealand and the Government of the 11/2/04 26/2/04
United Kingdom to amend the 1983 Convention for the Avoidance of Double (FEC)

Taxation and the Prevention of Fiscal Evasion with respect to Taxes on
Income and on Capital Gains, 2003
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Agreement between the Government of New Zealand and the Government of 11/2/04 26/2/04
the United Arab Emirates for the Avoidance of Double Taxation and the (FEC)
Prevention of Fiscal Evasion with respect to Taxes on Income 2003

Convention between the Government of New Zealand and the Government 11/2/04 26/2/04
of the Republic of Chile for the Avoidance of Double Taxation and the (FEC)
Prevention of Fiscal Evasion with respect to Taxes on Income 2003

Protocol against the lllicit Manufacturing of and Trafficking in Firearms, their 24/3/04 2/9/04
Parts and Components and Ammunition, supplementing the United (LOC)
Nations Convention against Transnational Organized Crime, 2001

Agreement between the Government of New Zealand and the Government of Australia 30/3/04 18/6/04
for the Establishment of a Joint Agency for the Regulation of Therapeutic Products 2003 (HC)

UNESCO Convention on the Means of Prohibiting and Preventing the lllicit 717104 27/8/04
Import, Export and Transfer of Ownership of Cultural Property 1970 (GAC)
UNIDROIT Convention on Stolen or lllegally Exported Cultural Objects 1995 77104 27/8/04

(GAC)

Amendment to the Agreement establishing the European Bank of 7/10/04 28/10/04
Reconstruction and Development, 2004 (FAC)

Treaty between the Government of New Zealand and the Government of 7/10/04 28/10/04
Australia establishing Certain Exclusive Economic Zone Boundaries (FAC)
and Continental Shelf Boundaries, 2004

Cartagena Protocol on Biosafety to the Convention on Biological Diversity, 2000 1111/04 12/11/04

(PPC)

& 7/3/05

(FAC)

Agreement on Mutual Acceptance of Oenological Practices 2001 24/11/04 11/2/05
(PPC)

Agreement on Consular Relations between New Zealand and the 7112104 4/2/05
People’s Republic of China 2003 (FAC)

New Zealand — Thailand Closer Economic Partnership Agreement 2005 9/3/05 29/4/05

(FAC)

Agreement to Promote Compliance with International Conservation and 2/5/05 10/6/05
Management Measures by Fishing Vessels on the High Seas 1993 (PPC)

Amendment to the Multilateral Agreement on the Liberalisation of International 2/5/05 13/6/05
Air Transportation to allow participation on a cargo-only basis, 2005 (TIRC)

Agreement between New Zealand and the Republic of Poland for the Avoidance of 6/5/05 2717105
Double Taxation and the Prevention of Fiscal Evasion with respect to Taxes on (FEC)
Income (with Protocol), 2005

Final Acts (2) of the ITU Conference, 2002, and of the ITU World 16/5/05 10/6/05
Radiocommunication Conference, 2003 (CC)

Treaty of Amity and Cooperation in Southeast Asia 1976 16/5/05 10/6/05
[and Erratum (Protocols, 1987 and 1998 1/6/05] (FAC)

Niue Treaty on Cooperation in Fisheries Surveillance and Law 14/6/05 24/6/05
Enforcement in the South Pacific Region 1992 (PPC)

Optional Protocol to the Convention against Torture and other Cruel, 29/6/05
Inhuman or Degrading Treatment or Punishment, 2002

Trans-Pacific Strategic Economic Partnership Agreement 2005 18/7/05

Select Committees

CcC Commerce Committee

FAC Foreign Affairs, Defence and Trade Committee
FEC Finance and Expenditure Committee

GAC Government Administration Committee

HC Health Committee

LOC Law and Order Committee

PPC Primary Production Committee

TIRC  Transport and Industrial Relations Committee
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Bracegirdle A, ‘Members of Parliament and Defdoratthe courts in New Zealand raise
the bar’ (Spring 2002) 17(2) Australasian ParliatagnReview 140.

[2005] NZAR 562.

Curtis v Minister of Defenc2002] 2 NZLR 744. BotiMilroy andCurtis have been
criticised by Joseph P, ‘Scorecard on our Publitsgrudence’ (address in Wellington,
April 2005) for perpetuating judicial ‘no-go’ zonen the first case for running together
the executive and legislative processes as if éiheyne thing, and the second case for
applying a bygone doctrine of non-justiciability.

[2004] 1 NZLR 419.

SeeTe Runanga o Ngai Tahu v Attorney-GengéaNovember 2003, CIV-2003-404-
1113 (unreported) (High Court onlyWhata-Wickliffe v Treaty of Waitangi Fisheries
Commissiorf2005] 1 NZLR 388 (Court of AppealManukau Urban Maori Authority
Inc v Treaty of Waitangi Fisheries CommissiaB November 2003, CP 122-95, CP 171-
97 (unreported) (High Court onlyJhompson v Treaty of Waitangi Fisheries
Commissiorf2005] 2 NZLR 9 (Court of Appeal).

Morunga v Police 16 March 2004, CRI-2004-404-8 (unreported).

R v Mitchel] 23 August 2004, CA 68-04 (unreported); see asgimilar effecR v
Harawira, 1 August 2005, CA180/05 (not yet reported).

[2004] NZAR 16.

Judicial independence has also been raised iretemt case d® v T, CA 492/04, 28
September 2005 (not yet reported), where the Gdukppeal declined to buy into an
argument, made on New Zealand Bill of Rights Acd@ grounds, that the appointment
of non-tenured (acting or temporary) judges comned judicial independence, which
was reflected in and already protected by legstati

Above n 1, at 143.

Waikato Regional Airport Ltd v Attorney-Genef2a004] 3 NZLR 1. Perhaps
surprisingly, this case does not appear to haverked in the recent very substantial
Australian High Court decision on parliamentary rgpiations where there were strong
dissenting opinions about the use of departmerfarditure for ‘political’ advertising:
seeCombet v Commonwealth of Austrgl2005] HCA 61 (21 October 2005).

[2003] 3 NZLR 643. The case has generated sufitanmment, resting with

Brookfield F, ‘Popular perceptions, politician lagrg and the sea land controversy’
[2005] NZLJ 315, and ‘The sea land controversy tedForeshore and Seabed Act’
[2005] NZLJ 362.

Seelai v Chamberlaing2005] 3 NZLR 291, at 314.

See, in particulaZaoui v Attorney-GenergR005] 1 NZLR 577, from 629 and 662; and
Attorney-General v Zaoli2005] NZSC 38 (not yet reported).

In one recent case, the High Court has commehttdhe manner in which the Refugees
Convention has been adopted in NZ law means titagidas by officials are
challengeable for actions inconsistent with thatireto which they must have regard as a
mandatory factorGhuman v Auckland District Couf2004] NZAR 440. On the other
hand, the Court of Appeal had noted in an eartsedhat ‘have regard to’ is a lesser
standard than, and deliberately falls short ogaiimplementation or incorporation of a
treaty into domestic law or giving it the forcelaiv: Attorney-General v Refugee
Council of New Zealand Inf@003] 2 NZLR 577, at 610 and 647.

(2003) 7 HRNZ 238.
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17" Attorney-General v UdompUB005] 3 NZLR 204. An application by the plaintféfr
leave to appeal further was declined by the Sup@met on 9 February 2006 ([2006]
NZSC 1).

18 30 September 2004, CIV-2003-485-2481 (unreported)

¥ For exampleBinstead v Northern Region Domestic Violence P§2@02] NZAR 865
(after consideration of monetary compensationyéneedy awarded by the High Court
comprised a consent order as to breach of righdgther with costsRe Vixen Digital
Ltd [2003] NZAR 418 (reconsideration of decision bysership board after the court
concluded that section 27(2) requires that sufficiather than minimal reasons be given
for decisions)L v L, 31 May 2002, AP 95-SWO0L1 (unreported) (breachailiny to
conduct a fair hearing but no remedy for otheraaa¥Jones v Attorney-Generad July
2002, CP 175-02 (unreported) (representative aaddrdeclaration)N v N 19 October
2004, CIV-2004-404-3124 (unreported) (remittingcabe back to Family Court for full
rehearing after denial of opportunity to cross-exenwitnesses)Jnitec Institute of
Technology v Attorney-Generdl July 2005, HC CIV 2005-485-89 (not yet repoyted
(declaration only awarded, although it appearsttiere may be a subsequent hearing on
the question of compensatioMinelight Nominees Ltd v Commissioner of Inland
Revenug2005) 22 NZTC 19, 298 (section 17 of Tax Admiratibn Act 1994 (CIR’s
powers to gather information) is subject to sec#@(8) of NZBORA (rights in respect of
civil proceedings involving the Crown)), but€hesterfiled Preschools Ltd v
Commissioner of Inland Revenude& September 2005, HC CIV 2004-409-1596 (not yet
reported) for contrary decision.

% See, in particulaGhisholm v Auckland City Coun¢2005] NZAR 661 (no
determination of an adjudicative character waslwea). See als®ussell v Taxation
Review Authoritf2003) 21 NZTC 18, 255 (section 27(1) not provigdinbasis for a
cause of action in judicial review against a p#otproceedings in other than a decision
making capacity)Reid v Attorney-Genera? April 2003, CP 255-02 (unreported)
(section 27(2) not guaranteeing judicial review wiige relevant statutes did not provide
such jurisdiction, but dong v Chief Executive, Department of Lahdi May 2003,

AP 318-02 (unreported) as to provision in the Inmatippn Act 1987 being read
consistently with section 27 to protect the rightatural justice)Struthers v Department
of Conservation15 April 2003, A 11-02 (unreported) (section 27gtobably not giving
right to be heard at particular stages of the erathprocess)ibilla v Minister of
Immigration 19 February 2004, CIV-2003-485-2757 (unrepor{edinigration officer’s
decision on a temporary entry permit not havingdjudicative character so as to bring
section 27(1) into play).

2L crawford v Securities Commissi2003] 3 NZLR 160.

%2 seeDiscount Brands Ltd v Westfield (New Zealand)[2@05] 2 NZLR 597, at 622; and
Attorney-General v ZaoUy2005] NZSC 38 (not yet reported), at para 92. &se the
earlier substantive proceedings in the latter caisehe High Court stag&goui v
Attorney-GeneraJ2004] 2 NZLR 339) and to some extent the Couppeal stage
(Zaoui v Attorney-General (No 22005] 1 NZLR 690), where section 27 of the New
Zealand Bill of Rights Act 1990 supported decisiohshe Inspector-General of
Intelligence and Security being subject to judicaliew despite a privative clause in the
governing Act and underpinned the application afcpdural safeguards in the Inspector-
General’s review of the relevant security certifeca

% Hosking v Runting2005] 1 NZLR 1.

24 |bid, at 55 (per Tipping J).

% | ai v Chamberlaing2005] 3 NZLR 291.
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Unitec Institute of Technology v Attorney-Gengeddove n 19.

Aviation Industry Association of NZ (Inc) v Civiviation Authority 24 August 2001, CP
289-00 (unreported).

[2005] 2 NZLR 289.

Marlborough Aquaculture Ltd v Chief Executive, Miny of Fisherie§2005] UKPC 29
(not yet reported).

It is probably hard to go past Lord Steyn’s cofourecent extra-judicial criticisms,
however. Commenting on the ‘statutorification’ bétlaw, ‘the modern phenomenon of
an orgy of statute making’, he has referred tofteazied’ statute making in the criminal
justice field in the UK as ‘a legislative seesaveasures based on half-baked ideas are
adopted in haste, published with minimal conswtatand puffed up to be the ideal
solution for solving problems of crime but then atbaned very soon after and replaced
by yet another solution said to be the perfect @he. complexity of each new statute
defies belief. And so, to the bewilderment of tlublir and judges, the process
continues....In this way the Dangerous Dogs Act 1883 enacted. In a strong field it
won the accolade as the worst piece of legislatier to go on the English statute book.’
See Lord Steyn, ‘Dynamic Interpretation amidst agyf Statutes’ (2004) 3 EHRLR
245. (One wonders why he did not notice tax letjsta on the challenge that it presents
to the rule of law in its volume, uncertainty andrieasing reliance on discretion, see
Walker G, ‘Out of the Tax Wilderness’ (Winter 2002)(2) Policy 21.)

Rishworth P, Huscroft G, Optican S, and Mahongyh® New Zealand Bill of Rights
(2003), at 768-769. See also BurrowStatute Law in New Zealan8® ed. (2003), at
403; Bigwood R (ed.)The Statute: Making and Meanii(@004), at 162; and Legislation
Advisory CommitteeGuidelines on Process and Content of Legisla(d01), at 53

(and 1995 LAC report referred to therein).

Ibid.

See, for exampléforgan v The Superintendent, Rimutaka Prig2Z005] 3 NZLR 1,

from 10, where the Supreme Court, in a split denishas already had to grapple with
whether retrospective changes to release entitlestera prisoner’s detriment under the
Parole Act 2002 amounted to an increase in theltyefioa the offence or only to a
change in the administration of a total sentenodMist v R[2005] NZSC 77 (1
December 2005), where the Supreme Court has allawegpeal against a sentence of
preventive detention on the ground that the offefde not attained the qualifying age at
the time of offending. For recent House of Lordsagent on the whole subject of
retrospectivity, see Lord Rodger’'s comments inwWfison casanoted below (at nn 76 &
114).

SeeNational Westminster Bank plc v Spectrum Plus[2805] UKHL 41 (not yet
reported).

Ha v State of New South Wal@997) 189 CLR 465, at 503-4.

For a recent summary, see in particular Bogdahd®ur New Constitution’ (2004) 120
LOR 242.

R v British Broadcasting Corporation, ex parte Ri®lAlliance[2004] 1 A.C. 185, at
240.

See Lord Steyn, ‘Deference: a Tangled Story’ BJ@@L 346. Surprisingly, Lord Steyn
has now stepped down and been replaced by Lord &afrerognal. In another recent
case in the House of Lords, Lord Bingham (with sarpfrom many of the other 8 Law
Lords involved in the decision, who did not includerd Steyn) has said that, rather than
deference owed by the courts to the political autiies, the question should be
approached on the basis of demarcation of funcamsrelative institutional competence
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depending on the degree of political or legal cohitevolved, and later added that, while
recognising the different functions (and origin)R&rliament and the courts, the
Attorney-General was wrong to stigmatise judiciatidion-making as in some way
undemocraticA v Secretary of State for the Home Departnf2d®5] 2 AC 68.

C(A Minor) v DPP[1996] AC 1, at 28 (per Lord Lowry).

See Elias S, ‘Sovereignty in the’*XTentury: Another Spin on the Merry-go-round’
(2003) 14 PLR 148. See also her subsequent addrasdearticles: Elias S, ‘Transition,
Stability and the New Zealand Legal System’ (2003(4) Otago LR 475 (Guest
Memorial Lecture in Dunedin, 2003); Elias S, ‘Sohieg) Old, Something New:
Constitutional Stirrings and the Supreme Court0202(2) NZJPIL 121 (Cooke Lecture
in Wellington, 2003); Elias S, “The Next Revisitludicial Independence Seven Years
on’ (2004) 10 Canterbury LR 217 (Williamson Memétiacture in Christchurch, 2004);
and Elias S, ‘Fighting Talk and Rights Talk’ (adskdo constitutional law conference in
Sydney on 18 February 2005).

See Elias S, ‘The Treaty of Waitangi and Sepamatf Powers in New Zealand’, ch 6 in
Gray B & McLintock R (eds)Courts and Policy: Checking the Balan@®95), at 213,
222, 223, 224 and 230.

Goldsworthy JThe Sovereignty of Parliament: History and Phildspfi1999).

Much of the academic (and judicial) advocacy aiae forceful role by the courts is
British. For Australasian criticisms of judicialtagsm, see Ekins R, ‘Judicial Supremacy
and the Rule of Law’ (2003) 119 LQR 127; CampbellJudicial Activism: Justice or
Treason?’ (2003) 9 Otago LR 307; Hodder J, ‘Deparftom ‘Wrong’ Precedents by
Final Appellate Courts: Disagreeing with Profeddarris’ [2003] NZ Law Rev 161; and
Heydon D, ‘Judicial Activism and the Death of thel&®of Law’ (Jan-Feb 2003)
Quadrant 9, and (2004) 10(4) Otago LR 493; cf. Kixh “Judicial Activism”? A

Riposte to the Counter-Reformation’ (2005) 11 OthBol (who also notes, however,
that a judge ‘can do nothing without a case’). 8lee the defence of legislation and
legislatures in Waldron Law and Disagreemerff999) andrhe Dignity of Legislation
(1999). (However, in a public lecture in WellingtonAugust 2005 on judicial activism,
Waldron had some strong criticisms to make of {heration of the New Zealand
Parliament, suggesting that judicial review of &afiion could be required to make up for
deficiencies in the legislative process in the absef a second chamber, although he
may not have appreciated the extent to which Paeli is less a ‘captive’ of the
executive than prior to MMP, he was apparently waravof what the NZ select
committee system does, and his criticisms missetkamattractive features such as the
drafting of Government Bills in a few large Partsas to expedite passage through the
House and the use of Supplementary Order Papststtantially amend Bills at a late
stage in the process. He called for more acadetteint®n to be given to Parliament, its
procedures, and legislation and legislative prazesSee now his article: Waldron J,
‘Compared to what? Judicial activism and New ZediaPRarliament’ [2005] NZLJ 441.)
Hansard(24 May 2004), Vol. 617, at 13191-3.

For example, Cullen M, ‘Parliamentary sovereigaty the Courts’ [2004] NZLJ 243;
and ‘Parliament: Supremacy over Fundamental Norf&®5) 3 NZJPIL 1. One
noteworthy aspect of those comments is that thggest that parliamentary sovereignty
is in some way subject to, or limited by, internatl law, particularly international
treaties to which NZ is party. That is an unuswadagssion, in that it is generally put that
there are no fetters on Parliament’s legislativegrs (and the courts must give effect to
legislation even if it is contrary to internatiodalv, although they might work hard at the
interpretative level to avoid a conflict), but Nowuld of course be liable and accountable



176 Allan Bracegirdle APR21(2)

46

a7

48

49

50

at international law to other states in the evémtom-compliance with its international
obligations. See also Cullen M, Address to the L&gsmearch Foundation on 25 May
2005 (including comment on the need for Parlianemiass legislation that is clear and
unambiguous, and does not confer broad discretich@ courts that, as it were, may
invite them to be judicially active); and Mapp W ] ‘Judicial independence’ [2005]
NZLJ 7 (judicial independence not unrelated to palgnaintenance of the separation of
powers).

Joseph P, ‘Parliament, the Courts, and the Cailiitve Enterprise’ (2004) 15 KCLJ 321.
See also Joseph P, ‘The Higher Judiciary and thest@otion: A View from Below’
(address to NZ Law Foundation conference in Audakla&ugust 2005). See, further,
Lord Cooke, ‘The Road Ahead for the Common Law'q2053 ICLQ 273; and Lord
Cooke, ‘The Myth of Sovereignty’ (2005) 3 NZJPIL.39

Goldsworthy J, ‘Is Parliament Sovereign? Recédrdllénges to the Doctrine of
Parliamentary Sovereignty’ (2005) 3 NZJPIL 7.

As was, but for different reasons, legislatioattivas also passed by Parliament to
establish a new process for investigating compaagainst Judges and for initiating the
removal of Judges: see the Judicial Conduct Conmnissand Judicial Conduct Panel
Act 2004.

The Canadian Supreme Court, in a very recensiderin which it set out 3 quite broad
principles of the ‘rule of law’, noted that ‘advdea tend to read into the principle of the
rule of law anything which supports their particu&w of what the law should be’: see
Imperial Tobacco Canada Ltd v R (British Columi2)05] SCC 49 (29 September
2005). For perhaps the best, pithiest summaryigfthole area, in this writer’'s view,
see Shklar J, ‘Political Theory and the Rule of La. in Hutchinson A & Monahan P,
The Rule of Law: Ideal or Ideolod$987). For two recent book length studies of the
concept, see Saunders C & Le Roy K (e@ihg Rule of LaW2003) (which notes the
point that the emergence of the institution of Ramkent, with its claim to represent the
people, was the mechanism through which, with ttie@fthe common law courts, the
power of the Crown was brought under control, ibaParliament and the courts can be
seen as having allied rather than competing int&esnd Maravall J & Przeworski A
(eds),Democracy and the Rule of L42003) (in which one chapter discusses the
displacement of the political by the juridical, ti& democracy losing ground to legality,
and another chapter the use of the rule of lawgditical weapon, including against
democracy itself, and the judicialisation of paktin democracies particularly where
governments are insufficiently accountable). See ah. 7, ‘Rule of Law’, in Joseph P,
Constitutional and Administrative Law in New Zeala#' ed. (2001). Of course,
‘parliamentary sovereignty’ is also not withoutiioblems: in a very recent decision of
the House of Lords, Lord Hope expressed the viaw'8tep by step, gradually but
surely, the English principle of the absolute lgise sovereignty of Parliament which
Dicey derived from Coke and Blackstone is beinglifigd’ (Jackson v Her Majesty’s
Attorney-General2005] UKHL 56, at para 104).

Cornes R, ‘There’s more than one song worth sggrhe Supreme Court and the legal
system’ (2004) 15 PLR 137, at 141. The view has héen expressed that the rule of law
and parliamentary sovereignty are twin pillarshaf tonstitution, and that the first is
directed at Parliament and the second at the cduhas also been said that we have a
rule of law, not rule by Kings or rule by Parliamhehhat may be another way of looking
at it, but nor do we have rule by Courts eithar¢siall branches of government are under
the law.
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Palmer G, ‘The New Zealand Constitution in 200®New Zealand’s Constitutional
Arrangements: where are we headindZLS seminar booklet, May 2005), at 11.

Elias S, ‘Something Old, Something New: Condtitgl Stirrings and the Supreme
Court’ (2004) 2 NZJPIL 121, at 133.

Minutes of evidence from examination of witnedsefore the House of Lords Select
Committee on the Constitutional Reform Bill, 25 M2§04.

Minutes of evidence from examination of witnedsefore the House of Commons
Constitutional Affairs Committee considering thenStitutional Reform Bill, 25 May
2004.

Keith K, ‘Sovereignty at the Beginning of the’*Xentury: Fundamental or Outmoded?’
(2004) 63 Camb LJ 581, at 584-5; Keith K, ‘The yrif the Common Law and the
Ending of Appeals to the Privy Council’ (2005) 82LIQ 197, at 209.

Lord Cooke, ‘The Basic Themes’ (2004) 2 NZJPII3;1Richardson I, ‘Closing
Remarks’ (2004) 2 NZJPIL 115 (who also notes, haxewith reasons, that ‘courts can
decide only those cases which litigants put betioeen. They are not roving ambassadors
for the rule of law. Clearly, judges need to beticais in going beyond what the
determination of their case requires.’)

See Bracegirdle A, ‘Domestic Procedures for Iméipnal Treaty Actions: Description of
New Zealand Procedures’ (2003) 14 PLR 28; and ‘Dstimé&rocedures for International
Treaty Actions: The courts and unincorporated iesdh New Zealand’ (Autumn 2005)
20(1) Australasian Parliamentary Review 54.

Review of Standing OrdemReport of the Standing Orders Committee (Rept8B,
December 2003), at 26 and 76-79.

Inquiry into the proposal to establish a trans-Tasnagency to regulate therapeutic
products Report of the Health Committee, December 2002. [akting contribution of
this report may be its concern that proposals demmate compliance with good
regulatory principles and requirements (see ini@aer Part Il, IV and V and Appendix
D of the report). See also Wakefield R, ‘New Zedlanreaty process’ [2004] NZLJ 381
(commenting on this treaty).

Hansard(8 September 2004), Vol. 620, at 15508-25.

Hemmes v Youn@005] 2 NZLR 755.

[2005] NZSC 47; [2005] NZFLR 887.

Zaoui v Attorney-GenergR005] 1 NZLR 577, at 646.

Attorney-General v Zaoli2005] NZSC 38 (not yet reported).

Attorney-General v Taung® December 2005, CA82/04 (not yet reported).

Clark v The Governor-General in Right of New Zedla27 May 2005, CIV-2004-485-
1902 (not yet reported).

[2005] NZAR 140.

Evidently, the former member must have retureedhe matter was resolved in some
other way, because the plaintiff returned to thargh with further proceedings some
time later. The High Court made some criticismglettoral officials, but dismissed his
various grounds of judicial reviedieflwards v Toim§005] NZAR 228). The Court of
Appeal has since dismissed certain interlocutoplieg@tions pending an appeal (18 April
2005, CA 272-04 (unreported)).

Simunovich Fisheries Ltd v Chief Executive of theidtty of Fisheries13 March 2003,
CP 36/03 (unreported).

Seelnquiry into the administration and managementazrapi fishery Report of the
Primary Production Committee, December 2003, at(i8ire it is noted that the
committee established two protocols with the migigh access information, one on
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catch history records to protect commercially deresdetails and the other on
compliance to specify procedures for accessingtsanmformation). See alsReview of
Standing OrdersReport of the Standing Orders Committee, Decergbés, at 30-31,
where it is noted, with reference to statutory segmprovisions, that the House and its
committees are obliged to respect and observathahd should not undermine the duty
of other persons to comply with it, and that coneeis should take all reasonable steps in
negotiating with agencies concerned to find a wolkaolution to any difficulties that
are revealed; and further on statutory secrecyigions, McGee DParliamentary
Practice in New Zealand®rd ed. (2005), at 435-6.

Simunovich Fisheries Ltd v Chief Executive of theidity of Fisheries11 June 2003,
CP 36/03 (unreported).

SeeThree questions of privilege concerning the disole®f select committee
proceedingsReport of the Privileges Committee, May 20QBiestion of privilege
relating to an article published in the Sunday Stames purporting to summarise the
contents of a draft report of the Maori Affairs Cmiittee on its inquiry into the Crown
Forestry Rental TrusReport of the Privileges Committee, October 2003.

Peters v Television New ZealaridlNovember 2004, CIV-2004-404-3311 (unreported).
The Court of Appeal has awarded costs againsigpellant but not full indemnity costs:
seePeters v Television New ZealaritiNovember 2005, CA247/04 (not yet reported).
Just as an aside, it may be noted that the samdendras since failed in an election
petition before 3 Judges of the High Court to uhswathe ground of alleged excessive
election expenses, another candidate who defeatethlnis constituency seat (he being
returned however as a list member): Beters v Clarksonl5 December 2005, CIV-
2005-470-000719 (not yet reported).

Question of privilege relating to the applicatiohsection 55(1)(c) of the Electoral Act
1993 to Hon Harry DuynhoveiReport of the Privileges Committee, August 2003d
see the detailed Speaker’s ruling of 6 August 2003.

See Geddis A, ‘Membership of the House’ [2004).NB0; Morris C, ‘On becoming
(and remaining) a Member of Parliament’ [2004] PLL; Waldron J, ‘Retroactive Law:
How Dodgy was Duynhoven?’ (2004) 10 Otago LR 63stijcguishing between
legislation that is retrospective (attaching legatsequences for the present and future to
past events) or more radically, as in this casejadidial decisions, that is retroactive
(operating on past events as though it were irefatc¢he time), and noting that curative
or beneficial legislation may not necessarily beipe when it is changing the rules of
the game, ‘a certain sort of nightmare’ in politisgstems like New Zealand of the
majority using its power in the House to changetelal law). On this distinction, see
also Lord Rodger’'s comments in thélson cas€HL) noted below (see text
accompanying n 114).

SeeDraft agreement on policing functions within thel@anentary precinctsReport of
the Privileges Committee, March 2004.

The Solicitor-General for New Zealand v SnjizB04] 2 NZLR 540.

The Solicitor-General for New Zealand v SnjizB04] 2 NZLR 570.

However, one of the confidence and supply agre&af 17 October 2005 between 2
parties for the new 48Parliament (2005-8) provided for the ‘re-introdant of the Act.
The Bill has since been introduced and referresketect committee, and this time
contains no expiry clause.

Awatere Huata v ACT New Zealarid December 2003, CIV-2003-404-7014
(unreported).

Huata v Prebbld2004] 3 NZLR 359.
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Ibid, from 382.

Prebble v Huat§2005] 1 NZLR 289.

It also compares with the position in Germany (tiodel for MMP in NZ) where the
emphasis is said to be on MPs as representativtbe people rather than of the party:
see Foitzik R, ‘The Donna Awatere Huata decisi@@(d5] NZLJ 11. See also the
criticisms of the Act by Joseph P, above, n 3.&btiK defence of parties, described as a
unifying force and as the connecting link betwdenéxecutive and legislative branches
and between each branch and the people, see BRs$btt Essentials of Parliamentary
Democracy(1937); cf Amery L,Thoughts on the Constitutidtt947), who describes the
enormous development of the power of the party imachs ‘the most serious political
menace to our whole system of parliamentary goventin

Prebble v Huata (No ZR005] 2 NZLR 467.

Dunne v Canwest TVWorks L[2D05] NZAR 585.

9 September 2005, HC CIV-2005-404-4875 (not gpbrted).

Reported irSunday Star-Time49 June 2005.

Queen v Attorney-Generdl9 April 2004, CIV 2004-409-543 (unreported).

Queen v The Speaker, House of Representdf06€4] NZAR 585.

Queen v The Speaker of the House of Represent&&&xctober 2004, CA191/04
(unreported).

Question of privilege referred on 19 may 2004 comnicgy an application for orders and
declaration sought by Mr Darryl Bruce QuedReport of the Privileges Committee, May
2005.

The University of Newlands v Nationwide News Pdy(2004) 17 PRNZ 206.

[2002] 210 CLR 575.

Nationwide News Pty Ltd v The University of New®dDecember 2005, CA202/04
(not yet reported).

SeeHansard(27 July 1999), Vol. 579, at 18473-4. In tBeggs casehe Crown has
recently failed in proceedings to remove two colfsethe plaintiffs on the ground of
their possible involvement as witnesses in the Bvanthe time: seBeggs v Attorney-
General 2 November 2005, CIV-2000-485-797 (not yet regayt

Jennings v Buchang2005] 2 NZLR 577.

See McGee D, ‘The Scope of parliamentary priwlgg004] NZLJ 84; Joseph P,
‘Constitutional Law’ (section on ‘Parliamentary Wlége and Effective Repetition’)
[2003] NZ Law Rev 387, at 428; Allan J, ‘Parliamemt Privilege: Will the Empire
Strike Back?’ (2002) 20 NZULR 205.

100 Allan, ibid, at 219.

101

Question of privilege referred on 21 July 1998 @ming Buchanan v JenningReport
of the Privileges Committee, May 2005.

192 Hansard(1 June 2005), Vol. 626, at 20890-910.
193 Burrows J & Cheer Uledia Law in New Zealand™ ed. (2005), at 87; Todd S (gen.

ed.), The Law of Torts in New Zealand" ed. (2005), at 702-3; Burrows J, ‘Media Law’
[2004] NZ Law Rev 787, at 790; Joseph P, above,@eldis A, ‘Privilege, Parliament,
and the Courts’ [2004] NZLJ 302; Geddis A, ‘Defigithe Ambit of the Free Speech
Privilege in New Zealand’s Parliament’ (2005) 16R°12; Geddis A, ‘Parliamentary
Privilege: Quis Custodiet Ipsos Custodes’, [20066R6; cf Thomas T, ‘Extended
privilege wrong both in principle and lawlew Zealand Herald June 2005 (but cf to
that, Geddis A, ‘Let public control privilegelew Zealand Heraldl4 June 2005).

104 Julian v Television New Zealand |5 February 2003, CP 367-SD01 (unreported).
105 Alexander v Cleg§R004] 3 NZLR 586.
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1% Hubbard v Fourth Estate Holdings Lt#i3 June 2005, CIV 2004-404-5152 (not yet
reported).

97 For a useful summary of the legal position onuse of parliamentary history, see
Burrows J Statute Law in New Zealand® ed. (2003), at 177-199. See also Bigwood R
(ed.),The Statute: Making and Meanii@004), at 172-4 & 230-3.

19812003] 2 NZLR 577.

199 50uthern Clams Ltd v Westhaven Shellfish 18dFebruary 2003, CA154/02
(unreported) (Court of Appeal) (included use oesetommittee report and drafting
changes during enactmentyhakatane District Council v Keepd8 December 2001, M
7/00 (unreported) (High CourtiR v Panine[2003] 2 NZLR 63 (Court of Appeal)
(included explanatory note and select committeenteput finally relying on legislative
history and actual words used in statute rather Hensard)Ngati Apa v Attorney-
General[2003] 3 NZLR 643 (at Court of Appeal stage) (udihg submission made to
select committee)simunovich Fisheries Ltd v Chief Executive of theidity of
Fisheries 11 June 2003, CP 36/03 (unreported) (High Cdintjuded select committee
report); Tasman Orient Line CV v Alliance Group L[f#004] 1 NZLR 650 (at High Court
stage) (included select committee report and Supgaéary Order Paper following
inquiries made of the Clerk of the HousE&ltimbleby v Accident Compensation
Corporation 12 May 2004, CA42/03 (unreported) (Court of Apgp@acluded select
committee report)Chief Executive, Ministry of Fisheries v New Zedlatarine
Farming Assn In¢2004] 1 NZLR 449 (at Court of Appeal stage) (irmt¢d select
committee report)Huata v Prebbld2004] 3 NZLR 382 (at Court of Appeal stage)
(included amendments by Supplementary Order Papao)ji v Attorney-General (No 2)
[2005] 1 NZLR 690 (at Court of Appeal stage) (irddal explanatory note and select
committee report)Aoraki Water Trust v Meridian Energy LF3005] 2 NZLR 268 (in the
context of comment on the legal position of exigtionsent holders affected by the
Resource Management (Waitaki Catchment) Amendmen2804 that was passed and
came into force between the hearings and the dedisithis case}{emmes v Young
[2005] 2 NZLR 755 (at Court of Appeal stag€jpbs v Crest Commercial Cleaning |-td
18 July 2005, EC CC 10/05 (not yet reported) (Empient Court) (included explanatory
note, select committee report, and extensive cornorerxecutive background to Bill,
but deferring to Parliament to amend the Act ifsasmed likely, the Court was unable to
interpret in line with its intentionR v T, 28 September 2005, CA 492/04 (not yet
reported) (Court of AppealNlist v R[2005] NZSC 77 (1 December 2005) (included
explanatory note); dfopdell v Deli Holdings Ltd (No 22002) 16 PRNZ 551 (High
Court) (rejected use of a Supplementary Order Papeticularly where a conscience
vote had been involved, on the ground that parligarg intention is to be gathered
primarily from the actual words in the statute eatthan from comments of one or more
members of the legislaturd}; v A[2003] 1 NZLR 1 (if legislation is not ambiguous,
reference to Hansard will seldom, if ever, be hd)pindRajabian v Chief Executive,
Department of Work and Income N2 October 2004, CIV 2004-485-671 (unreported)
(High Court) (no reference to a contrary interptietaof a statutory provision available
from Hansard because the Act was clear).

10 Glazebrook Hon Justice S, ‘Filling the Gaps’, iigBood, above n 107, at 172.

1 Above, n 107, at 186.

11211993] AC 593. This case has generated a substditerature (much of it critical,
resting with Kavanagh APepper v Harand Matters of Constitutional Principle’ (2005)
121 LQR 98). For history and parliamentary backghisee Marshall G, ‘Hansard and
the interpretation of statutes’, ch. IX in Oliver@&Drewry G, The Law and Parliament
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(1998); McGee DParliamentary Practice in New Zealan8® ed. (2005); anéErskine
May's Treatise on The Law, Privileges, Proceediagd Usage of Parliamen23® ed.
(2004).

113 Bell J & Engle GCross; Statutory Interpretatior8® ed. (1995), at 156.

14 Robinson v Secretary of State for Northern Irel§2@02] UKHL 32, andWilson v First
County Trust Ltd (No 2R004] 1 AC 816; ciNestminster City Council v National
Asylum Support Servig2002] UKHL 38 (where Lord Steyn indicated his cems did
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