From Breaking Governmentsto a Brake on
Government: A New Bicameralism in Victoria?

Brian Costar and Greg Gardiner*

Shortly after its victory in the 2002 general elestin Victoria, the
Bracks Labor Government introduced a number of geanin the
composition and powers of the Legislative Couritdiese changes, it has
been argued, are a precondition for developmeraroéffective house of
review. This article provides an account of therds, and an analysis
of the likely impact.

Since the passage of the Constitution Act (1855ftovian bicameralism has
provided a classic example of Meg Russell's obgsmmathat ‘despite the
frustrations with many second chambers . . . , e&pee shows that aspirations for
reform are seldom realiset’Originally the Victorian legislature’s two houses
(Legislative Council and Legislative Assembly) wesgmmetrical (near equal in
powers) and incongruent (elected on a differemidinégse). This dissimilarity was
the product of the clash between the establishetbd and commercial colonial
elite and a gold rush-inspired radical democraéyjter 1856 governments of all
political persuasions regularly engaged with a péubeand undemocratically
elected (until universal franchise was adopteddd0) upper house over supply and
general legislation in which the Council was, agemfas not, the victor.
Simultaneously, the upper chamber proved adeptetdnding its structure and
powers against multiple onslaughts. The passateed@onstitution (Parliamentary
Reform) Bill 2003nay then prove to be a watershed in bicameralisiigtoria by
instituting the most extensive renovations to thete3s constitutional architecture
since 1855.
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The purpose of this article is to describe andymsathe changes wrought by the
Act. We argue that the introduction of a proporéibwoting system (STV PR), the

removal of the right of the Council to reject supphd a new method of resolving
legislative conflict creates the precondition fdretdevelopment of the upper
chamber as an effective ‘house of review’. Howeves, contend that, as was the
case with the Senate, an enhanced capacity fouatadde government is neither
inevitable nor will it be immediate. Much will dep@ on the balance of party, and
perhaps Independent, representation in the Couwaftér the 2006 scheduled
election, the development of an ‘accountability terd’ and the adoption of

Standing Orders which privilege scrutiny of the E&x@ve over government

management of the chamber.

Here is not the place to retell the story of biceatiem in Victoria, but it is worth
recalling that the Legislative Council shared thmction of other Australian
colonial second chambers to act as a restraintradical’ initiatives likely to
emanate from the somewhat more democratically edelctwer houses. For a long
time the structure of the Council well-suited itsétion: a very high property
gualification to sit and vote; non-payment of memsbe plural voting;
malapportionment in favour of rural areas; indigbdlty; power to reject
Appropriation bills and general legislation; andnte not co-terminous with and
twice as long as the Assembly’s. The consequence avgpowerful chamber
representative of wealth and property regularlyagegl in debilitating contests with
successive governments of liberal inclination.

Reformists, however, were not always defeated &edQGouncil has undergone
significant change, especially in regard to itstleal procedures. Yet such reforms
have been strongly resisted and have generallyraatiater than the equivalent
changes for the Assembly — for instance, univesaffrage was not applied to the
Council until 1950. The Council’s capacity to forame Assembly election on an un-
willing government by the denial of Supply was doaimed by the bipartisan pas-
sage of the&Constitution (Duration of Parliament) Bill 1984ut the power to reject

or amend general legislation, in ways which wenalfiremained until March 2003.

‘Review’ in the nineteenth century meant to revid®mocracy: whereas ‘review’ in
the twenty-first means to hold governments accdalatfor their actions. This must
extend beyond scrutinising individual pieces ofidkgion to embrace notions of
checking Executive power in the interests of th&enry and good governance.
Such a contemporary ‘review’ role encompasses lddtaexamination of
government decisions and administration and isiarfier an upper house in an era
when lower houses are often little more than stamdiectoral colleges.

Earlier attempts to ‘reform’ the Council have bemmed at democratising its
electoral procedures and/or curtailing its legisapowers. In one sense, the 2003
reforms are in that tradition, but they have alseated a better fit between the
desired review functions of the upper house andtiiscture. Ironically, then, by



Autumn 2003 From Breaking Governments to a Brak&owernment 35

reducing the upper house’s specific powers, itegdrstatus and authority may be
enhanced.

The path to reform

Given that before the 2002 election the Labor Phay enjoyed a majority in the
Council for only three months (in 1985) in its dmendred year history, it is hardly
surprising that the party has been less than eia$ticsabout the Victorian version
of bicameralism. Prior to the late 1970s the ALPdicy was one of abolition of
the Council, which was replaced by reform througbpprtional representation in
1981. The Cain and Kirner governments (1982-92)emexdfewer than six attempts
to change the Council's voting system to PR, butf@indered. Following its
surprise ‘victory’ in September 1999 the Bracks onity Labor Government moved
on a promise made to three Independents, who heldalance of power in the
Legislative Assembly,and introduced a broad-rangi@pnstitution (Reform) Bill
on 24 November 1999. The bill encountered diffieslt when some of the
Independents expressed reservations about remtwnGouncil’s power to block
supply and the geographical size of proposed regi@novinces. The bill was
formally withdrawn in June 2000 and replaced gamstitution (Amendment) Bill
which dealt with parliamentary terms and supplyd ari€onstitution (Proportional
Representation) Billvhich concentrated on electoral and related nsatRoth Bills
were rejected in the Opposition-controlled CouirciDctober 2000.

Confronted by such opposition, the Government tbstablished the Constitution
Commission Victoria (www.constitution.vic.gov.au)n 019 March 2001 and

empowered it to make such recommendations as weulable the Legislative

Council to operate effectively as a genuine HoddRewiew'. The Commission was
chaired by recently retired Supreme Court judgepr@Ge Hampel, assisted by
former Liberal federal and state parliamentaridas, Macphee and Alan Hunt —
the latter having been President of the Councilthe 1980s. The political

credentials of Macphee and Hunt did not mollify @yeposition which rejected the
Commission as ‘a blatant political coh’.

The Commission issued@iscussion Papemn August 2001, conducted seminars,
regional consultations and invited submissions friiva public. AConsultation
Papercontaining a summary of the views received wasas#d in December 2001
and the final report —A House For Our Future— on 1 July 2002. The
recommendations of the Commission were to formbi&igis of the Government’s
new legislation, but few predicted that it wouldgresented to a parliament which,

% D. Woodward and B. Costar, ‘The Victorian Electidrl8 September 1999: Another Case of
Electoral Volatility?’ AJPS 35(1), 2000, pp. 125-33.
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as a result of the November 2002 elecfiompuld have Labor majorities in both
chambers (62 of 88 in the Assembly and 25 of 4#enCouncil).

The major Commission recommendations which the &wment incorporated into
what became th€onstitution (Parliamentary Reform) Bill 200&re:

* New multi-member Council electorates (Provinces)gishe single transferable
vote proportional representation (STV PR) method;

» Australian Senate system of ‘above and below tie\bting’ i.e. a modified list
system;

» Optional preferential (contingent) voting ‘belowetline’;

» Fixed concurrent terms for both houses of four year

» Candidate’s address to be printed on the ballogpap

» Government mandate to be recognized;

* A system for resolving deadlocks between the Hguses
» A prohibition on the Council blocking supply;

» Entrenchment (by way of plebiscite and special migjoof fundamental
provisions of the Constitution Act.

The Government decided not to incorporate the wWallg Commission
recommendations:

» The strengthening of the Council’'s committee system

» The establishment of regional committees comprikiogl Legislative
Councillors;

» The phasing out of ministers from the Council;
* The development of a Code of Parliamentary Conduct;

» The Human Rights of Victoria’s citizens to be regizgd as guiding principles
in the Constitution.

In broad terms, the Commission sought a less poMysit more effective and res-
ponsive Upper House. While losing the power to klsapply, the Council would
retain the right to initiate, amend and reject oady legislation. In the
Commission’s view ‘review’ was closely allied tatsitiny’, and the latter had to be
underpinned by the power of the chamber to belbgisly proactive. In relation to
the introduction of a PR voting system, and mulémber electorates, the Commis-
sion argued that the changes would produce a Clalwatiwas more representative
of political opinion, with enhanced powers of reviand accountability, and which
would satisfy the desire for differentiation (ingmanence), between the hou§&he

5 B. Costar & J. Campbell, ‘Realigning Victoria: Thet8t&lection of 30 November 200A,JPS
38(2) 2003, pp. 313-23.
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new electorates would, in the Commission’s viewftthe emphasis away from a
local constituency role for upper house membemsatds a broader role of policy
review and scrutiny of the Executive.

When deciding how to apply multi-member STV PRHe geography of Victoria,
the Commission rejected the ‘whole of State’ metlemdployed in New South
Wales and South Australia, opting instead to priefsem models which divided the
State into electorates of variable size and merhijersThe models were: six
electorates of seven members; seven of seven; @idive; and nine of fivé. The
Commission preferred the six by seven model orgtbands that a quota of 12.5%
would provide for diversity of representation anduhd retain regional represent-
ation in the Council without the need to entertiy form of rural vote weightage.

The Constitution (Parliamentary Reform) Bill 2003

In September 2002, prior to the State election@beernment had unveiled its leg-
islative response to the Constitution Commissioafsort. The bill presented to the
55" Parliament in 2003 was based substantially orotieethat had lapsed with the
54" with some additions and re-ordering; and, witmedurther amendments, the
bill received by the Council on 20 March 2003 fridme Assembly was the same as
the one introduced to the Assembly the previoustmorhe important changes to
occur during this period were: the addition of ndauses conferring a deliberative
vote on the President of the Council; the stipafatihat each region be comprised
of eleven contiguous districts; the removal fromu@dl members of the title of
‘Honourable’; and the deletion of a sub-clause meogy the Auditor-General to
certify a bill as an Annual Appropriation Bill. THll, as amended by the Assem-
bly, was passed by the Council without any furthegrations, despite an attempt by
the National Party to replace attendance with pasting for Council election8.
The Constitution (Parliamentary Reform) Bill 200@iendsThe Constitution Act
1975 The Electoral Act 200Z heElectoral Boundaries Commission Act 198ad
makes other consequential amendments. What folkoesshose key features of the
Act pertaining to the Council and its reform (thk @dontained some other measures
in relation to local government, officers of thel@ament, and electoral matters).

Key features of the Act

The 2003 Act ties the term of the Council to thiath@ Assembly, and provides for
a fixed four year parliamentary term, with coingitlelections for both houses to be
held on the last Saturday in November of the caicluof each electoral cycle. The
dissolution of the parliament can occur earlienttfze fixed term in the event of: a
successful motion of no confidence in the goverrtngassed in the Assembly
(including a cooling off period of eight days, andtice of motion of three days);

7 Constitution Commission Victori#@ House for our Future2002, p. 31f.
8 Victorian Parliamentary Debate&ouncil) 27 March 2003, p. 42f.
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the Premier advising the Governor to dissolve treseinbly in the case of a
deadlocked bill, following the failure to resolve disputed bill. Following

constitutional convention, the legislation makes reterence to the Governor’'s
discretion not to grant a dissolution. An electian be postponed in exceptional
circumstances by agreement between the Premidhariceader of the Opposition.

The Act re-constitutethe Council to consist of 40 members (a reduchiom 44)
elected from eight regions with each region retugnfive members. Each region
must consist of eleven contiguous districts. The pwvides for proportional
representation with limited optional preferentiating. Voters have the choice of
an ‘above the line’ vote (a ticket vote), or a lbelthe line contingent vote
(numbering candidates one to at least five). Thatagfiormula ensures that with
five member regions a quota of just over 16.66%edgiired for successful election
of a candidate. The Act outlines, in detail, thegarss for transferring surplus votes
(the Australian Senate STV system) from successfntlidates to other candidates
based on preferences. The Act ameiitie Electoral Boundaries Act 1989
provide the Commission with authority to divide state into new electoral regions
in 2005. In the event of an early election, thearg outlined in the Act’s schedule
would apply.

The Act provids for the filling of casual vacancies in the Courimla process of a
joint sitting of both houses rather than by a ceuwatk of votes. The party of the
vacancy will nominate their replacement candidatehe case of Independents, a
nominee will be required to have resided in theaedor at least 12 months, and to
have not been a member of a political party foreeqa of five years (the bill is
opaqgue on the process of Independent nominationhamanay produce conflict in
the future). Vacancies need not be filled withirehmonths of a general election.

New section 16A of the Constitution Act recognisies principle of Government
mandate, but is essentially a statement of priaciphe section defines a govern-
ment's mandate in two forms: the specific mandbtesed on election campaign
policies; and the general mandate deriving fromGbgernment’s election.

Appropriation bills must originate in the Assembgnd may be rejected by the
Council. However, an annual Appropriation Bill, ¢(Rly), as defined, which is
returned to the Assembly by the Council with ameenits), or is rejected by the
Council, must be presented for assent within oneatmof its having passed the
Assembly, regardless of whether it has passedéarCiuncil. This part of the bill
originally included a sub-section which provided fioe Auditor-General certifying
that the Annual Appropriation Bill as presentedthe Assembly was, indeed, an
Annual Appropriation Bill, but the section was del# following a representation to
the Government from the Auditor-General who wasceoned that it required him
to make a legal rather than an accounting decisiine Speaker of the Assembly
now certifies the Bill as such, and this certifioatis not subject to judicial review.

? ibid.
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A resolution process for disputed bills is estdtdi$ by creating a new committee of
parliament, the ‘Dispute Resolution Committee’, twgeven Assembly and five
Council members. ‘Disputed Bills’ are defined a#isbivhich, having passed the
Assembly, have either not been passed by the Cloamicave not been passed with
amendments agreed by both chambers, within two oot their passage in the
Assembly. If the Committee cannot reach agreementaoresolution, the bill
becomes a ‘Deadlocked Bill’, which may then be ttigger for an election or,
alternatively, can be held over until after thddwling election. If a re-introduced
deadlocked bill is not subsequently passed in &x¢ parliament within two months
of its Assembly passage, the Premier can advieetgitting to determine the fate
of the bill.

The bill also entrenched certain sections of thetdfian Constitution. Hitherto,
Victoria’s has been the most flexible of the fedi®rds constitutions, amendable
by the passage of bills by absolute majorities ugloboth chambers. The Act,
which itself does not need to be approved by refiwen, amends the Constitution
Act 1975 by the inclusion of two additional formisemtrenchment; by referendum,
and by a special three-fifths majority of the tatamber of members in each house.
The result is, of course, ‘double entrenchment’ cshimay have unintended
consequences and complicate future attempts attictiohal adjustment by
requiring the people’s approval by way of referend®

The parliamentary debate

The debate in the Legislative Council on the bilsnoften passionate, but not as
informed (save for the Committee stage) as it neyetbeen. Government members
were keen to portray the bill as a long overduerrafof the Council that would
enhance democracy in Victoria. Problems with tighlguota were overlooked, or
downplayed, with the emphasis on the need to toamsthe house into a ‘genuine’
house of review. By contrast, Opposition rhetogotced on the advantages of the
status quo, and the negative effect that the netesywould have on the capacity
of members to represent their communities. Manyd3pion MLCs regarded the
changes as an attempt by Labor to strip the Coohdié real powers, and advance
a Labor/Green political alliance. The bill was pbsn 27 March by a vote of 24 to
19, after a three day debate in which all membi&rag on the floor of the chamber
spoke. The bill was assented to by the Govern@dancil on 4 April. The key
arguments presented on both sides were as follows:

The Government argued that it had a clear mand#itaving two general elections
in which upper house reform was a key ALP policsuess Government MLCs
represented the status quo as undemocratic and,umiida a huge and traditional

10 D, Lumb, The Constitutions of the Australian Staté&edn St Lucia, UQP.The extent of the
entrenchment was greater than expected and ha$anared Victoria’s Constitution from the most
flexible to the most rigid of the states. Because itot strictly relevant to the question of bicame
alism, a detailed discussion of the likely impacéetrenchment is beyond the scope of this article.
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wastage of the Labor vote under the present sydtéoneover, the Council was
denounced as unrepresentative, unresponsive, vt ebstructionist when Labor
formed government, or a mere rubber stamp wherdhservatives were in power.
One member described the Council as suffering ar ¢teisis of legitimation’ due
to its unrepresentative character. Other membérggabto the failure of the upper
house to have any connection with Victorians, ushegresults of the Constitution
Commission survey on voter attitudes to suppo#g dissertion (95% of respondents
could not name one MLC). For the Government, thesy&em would create a
house which reflected the broad interests of thenconity, replace the dominance
of the two-party system by encouraging smaller ipgrtand generate greater
responsiveness. Government members argued (somewhbkadingly) that the
changes would increase the level of rural represent in the chamber, and (more
convincingly) that no long term advantage to thePAlwould accrue from the
changes. Several members observed that the Govertiae reached a high water
mark in terms of its vote in the 2002 election, éinat Labor would subsequently
never again enjoy its current Council majority —dacertainly not under the
proposed PR system.

Many Government MPs used the phrase ‘house of wé\tie describe the future

role of the Council, but few members articulatecattinis might actually mean in
practice. The high quota was defended by one Mtheibasis that it would ensure
that fringe political elements would not gain alganentary platform, as they have
under the low quota, PR system that exists in NeuttsWales.

The Liberal and National parties attacked the dmllthe basis that the status quo
already delivered a representative and effectiamtter, which was responsive to
its various communities of interest. The 2002 ébecbf the ALP to a majority in
the Council was cited as clear evidence that tlseeay was not undemocratic. The
most effective arguments (but, in the end, perlttapdeast relevant to the intention
of the changes) put forward by the Opposition cameg the new multi-member
regions, and the expected losses that the newnsyptetended for electoral
accountability, responsiveness and representgaaticularly in rural Victoria. The
Opposition was on strong ground arguing that themeuld be less rural
representation in a reformed house, both in absaod proportionate terms. But
the core of this part of their argument was moraceoned with parliamentary
representation than accountability, with one menmberarking that a constituency
role in the new regions would be impossible: Theoelld be a loss of communities
of interest, candidates and MLCs would congregatbe larger regional population
centres, and the new electorates were too vastffective representation. MLCs
would be elected through their position on a pditiet, as in the Senate, not
through their popularity and work in their consticies — thus, party machine
politics would dominate.

The quota was singled out for particular attentisith many Opposition members
criticising its high level, on the basis that ituld not allow smaller parties entry to
the political system. The Opposition made muchhef apparent lack of clarity
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surrounding both the identification of Appropriati®ills, and the procedures that
will apply to bills in dispute. One member descdhbthe bill as entrenching the
rights of the Executive over the Council, and tthesparliament, with a severe loss
in its traditional powers to effect legislative clge.

While there were these clear and predictable diffees, there were also some
significant areas of agreement: the four year tesas broadly supported (but see
below); the process for filling casual vacanciessvggenerally agreed; as was
changing the President’s vote to that of a delifbezaone. Notwithstanding
Opposition disquiet over the certification of ‘Ampriation Bills’, there was little
objection to the loss of the power to block Supply.

Few speakers drew on theories of bicameralisrmdeéd, the experiences of other
jurisdictions, either in Australia or elsewherestgport or oppose the introduction
of a PR system in the upper house. Labor memberseoatrated on the long history
of the Council as an anti-Labor house of consereatesistance, while the Liberals
and Nationals claimed the status quo conformed testWfinster standards.

However, the issue of incongruence did gain sonverage through discussion of
the electoral cycle, with one Liberal arguing thtae staggered-term system
performed the function of limiting executive powdrabor members, however,

described the current system as producing a chawitiea ‘stale mandate’.

Assessment of the new regime

Given that the Council’'s pre-2003 electoral systeas neither gerrymandered nor
malapportioned and was based on the same prina@plésose of the lower house,
did it require changing? In terms of fairness oftcomes, yes, because the
unreformed system exhibited some of the negativatufes of the ‘block
preferential’ method used to elect the Senate =itwE919 and 1946. Council
Provinces were relatively large, containing founds the enrolment of lower house
seats. District ‘magnitude’, i.e. geographic sibembined with STV PR can
enhance proportionality of outcomes, but when combiwith single member
alternative voting (which was the system employe@auncil elections from 1922
to 2002) it has the opposite effect because ofctpacity of such a majoritarian
system to waste votes. For example, at the 1999 ¢loelection the ALP wasted
51% of its primary vote to the Liberal Party’s 3#d, despite polling an average
44% of the two-party preferred vote in 1992 andélQ%bor held only 10 of the 44
Province seats (23%). The situation was reversezD02 with the Liberal Party
wasting 66% of its primary Council vote to Labot4%.

Government members in the Council also arguedali®® system would produce a
chamber of diverse views and interests, more byoaelflecting those of the
community at largé! PR systems are often advocated because they are: m

11 vPD 2003; Gould 2001



42 Brian Costar & Greg Gardiner APR18(1)

representative of voters’ actual preferences; edage or minimise the stranglehold
of the two-party system on a chamber; can incréaseole of Independents and
minor parties; and, where a lower house is eleoteter a majoritarian system, PR
can provide a necessary differentiation between htbeses vital to a healthy
bicameralisnt? Alternatively PR systems are decried because, riorifising
diversity, they can produce political fragmentatéonl weak governmefitPolitical
scientist Arend Lijphart goes beyond these coritrgstontentions to argue that PR
systems have a much better record than majoritavia#s in producing good
governance. Lijphart also argues that bicameralsmnhanced when one of the
houses operates under PR, producing a more corssetysel of government. But he
also stresses that bicameralism’s strength rest@ @ombination of symmetry
(balance) and incongruence (difference); where haoses possess equal or near-
equal powers, have been democratically electedagetclearly differentiated by
composition and voting systeth.

While the strengths of PR systems can be analysddpeomoted generically, the
guestion here is, will the introduction of this pewlar PR system for Victoria's

upper house — with its eight, five member Provincasd 16.66% quotas —
produce the type of outcomes generally associai#id @onsociational electoral

methods? What impacts will the new system haveeims of fairness, broader
representation, differentiation, loosening the gffiphe major parties and, that most
desired goal, more accountable and better goverfdmen

The proposed multi-member electorates combined IV PR will achieve a
significant reduction in vote ‘wastage’ for the tweajor parties across Victoria.
However, the outcomes for minor parties and Inddpets are less certain. With a
guota set at just over 16.66%, and geographicaltgel Provinces with diverse
constituencies, most candidates will require thgpstt of a State-wide political
organisation to achieve consistent electoral sgcdésw minor or ‘issues’ based
parties in Victoria fulfill this criterion, with # exceptions of the Nationals and the
Greens. Votes for other minorities will either basted, exhausted or contribute, by
way of preferences, to the election of ‘major’, major ‘minor’, parties. The
reduction in the size of the house, from 44 to 40mpers, will also militate against
greater diversity.

A predictive analysis of the likely impact of ST\RRit the first election of the new
Legislative Council (scheduled for November 200@gsed on the results of the
2002 Victorian state election for the Legislativesambly'® reveals that only four

political parties will achieve representation i thewly-constituted chamber, with

12 50lomon 2001; Eckersley and Zifcak 2001; Donal@i9l9
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Miskin (eds),Representation and Institutional Change — 50 YehRraportional Representation
in the Senatel999, pp. 55-70.

15 Greg Gardner and Brian Costhlrformation Paper: Legislative Council ReforResearch Service,
Parliamentary Library, Victoria, March 2003, pp 11~
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the Greens being the only new entrant. The follgwirable gives the predicted
maximum and minimum number of members likely toebexted for all regions by
party affiliation. It should be borne in mind theétese results are based on an
election outcome which produced the highest ALRpprtion of members of both
the Assembly and Council on record, a victory gateregarded as a high water
mark for Labor®

TABLE 1:
Legislative Council — Predicted 2006 composition by party for all regions combined*
Labor Liberal National Greens
Max no. of members 20 15 4 5
Min no. of members 19 14 1 2

* NB. Based on 2002 Victorian election first preference votes achieved in Legislative Assembly Districts in each of the
proposed eight Provinces (11 Districts per region)

The four parties listed here achieved just unde¥o 9&f the total of all first
preference votes in the 2002 Assembly, and mone %780 of first preferences in
the Council election. The results for other partesre insignificant, with the
demise of the Australian Democrats at the Victorgaction reflecting their
political implosion nationally throughout 2002. Urdthe above scenario, Labor
representation would fall by at least five membéns, Liberals could retain their
current seat share, while the Nationals are in eanf losing up to three seats.
While, at first glance, PR appears to punish théddal Party, it may not. At the
2002 election the Nationals stood candidates iry diM of the 88 Assembly
Districts. There is therefore a significant themadt potential for the Nationals to
increase their overall vote across each non-melitapoupper house Province
simply by having candidates listed on the Counalldi paper thereby potentially
expanding the pool of National Party voters.

By contrast, in 2002 the Greens stood candidatedl inut a handful of Assembly

seats, and received a record primary vote (9.73f6)ye than twice that of the

Nationals (4.30%). The question is whether supfoorthe Greens peaked in 2002,
or whether it has a further capacity for growtheT2002 Green vote contained a
‘protest’ element related to then current fedesalies, particularly dissatisfaction
with the federal Labor Party’s stance on asylunkeeeand the looming war on

Irag — issues unlikely to be salient in 2006.

Based on the 2002 election returns, the two magotigs’ hold over the Council
would reduce from its current level of 91% of akkmbers to 82.5% after the 2006
poll. This would appear to open the way for greatiersity in representation.
However, the high quota, and the reduced size @hthuse, may ensure that that
diversity will be of a limited dimension. The presp of regular Independent
candidate success appears unlikely and, with anteakereturn to more usual,

16 Costar and Campbell, op cit., p. 313.
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historical voting patterns, a future Liberal/Natbmmajority in the Council is a
distinct possibility.

Accountability or representation?

In its Report the Constitutional Commission argtheat ‘the review role is the most
important feature of an Upper Housé’Many of those who participated in the
parliamentary debate, however, were more concetoegassert aepresentative
function for the Legislative Council. Opponentstbé adoption of multi-member
constituencies consistently asserted that the Igegmgraphical area of the eight
Provinces would render it impossible for membergdpresent the interests of
voters™® Much of the debate implied that STV PR was beingppsed forboth
chambers and there was scant appreciation of ttengmuence contention that
bicameralism works best when there exist dissiitigsr in the function and
composition of the two houses. Craig Ingram (InchpSland East) was one of the
few who did when he argued that ‘the local membeally belongs in the
Legislative Assembly. The role of the upper hostiact as a house of revielt’.
Overall there was little sympathy for the view thgtper house members should
‘not be driven into constituency work with one MLC lamenting that ‘that there
will be no time for electoral pastoral work'.

Throughout its public consultation process the @an®onal Commission
encountered ‘. . . an overwhelming concern expokssethe non-metropolitan
regional communities that they are being overloak&Rural Victoria, like the rest
of Australia, was having to cope with major struatuadjustment and the
privatisation and other policies of the Kennett I@iman Government were widely
resented in regional aredsThe Bracks Labor Government was receptive to the
aspirations of regional voters because it was tthesertion of the Coalition which
put the ALP into power at the 1999 election andabise the Government was
maintained in office by three Independents who hellchl Assembly seats. The
desire to introduce a multi-member PR voting sysiato Legislative Council
elections while, at the same time, maintaining \ellef regional representation,
influenced the Government's decision to adopt thedeh of eight Provinces
returning five members each. In so doing, threthefProvinces may be described
as ‘predominately rurdl® but the quota for election is a high 16.66% whidgh
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reduce diversity and perhaps accountability. Néwdess, the Opposition
denounced the changes as an attack on regionairiict

Conclusion

When arguing against a 1937 proposal to insert @bldodissolution provision
into the Victorian Constitution, Sir Clifden EageiLC (President of the Council
1943-58) declared that ‘the upper house differednfthe lower in terms of its
constituency, its perspective and its experience it did not have to be wholly
representative®® This was an accurate account of the LegislativeinCi, but
largely because it was not as democratically chnstl as the Assembly. Between
the adoption of universal suffrage in 1950 and teforms of 2003, the two
chambers became increasingly asymmetrical and aengrdespite the Council’s
strong legislative powers. The recent changes samebusly increase congruence
by introducing fixed four-year terms for both hosisd decrease it by replacing
alternate voting with multi-member STV PR for theudcil. Typical criticisms of
the Council have been that when controlled by theegiment it is quiescent and
when controlled by the Opposition it engages irtipan obstructiod’ Both corrode
the review function. Given that ‘even true demaeifance] in government will find
it hard to prioritise a parliamentary reform whialill involve their work being
scrutinised more closely®, denying major parties control of the upper housea i
necessary condition for accountability. It is nebwever, a sufficient condition:
proportional representation came to the Senate9#9-451, but consistent and
effective scrutiny of the Executive did not commenmtil the establishment of a
policy review committee system in 1970In this regard the Legislative Council
has some ground to make up since it currently lmaStanding Committees of its
own. All such committees in the Victorian Parliarheontain members from both
chambers.

The introduction of a PR voting system to the Miizo Legislative Council does
create the opportunity for a review culture to depen place of adversarialism.
Whether such a culture develops swiftly, slowlynat at all will depend on the
party balance produced by successive electiondamdhat extent the majority of
Council members embrace accountability as themgry function. We hope that
the transformation of the Victorian upper housel wibt take as long as the
Senate’s, but the high electoral quota may proveetthe fatal flaw in the reform
package. A
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