The Case of the Missing Premier — A Strange
Parliamentary Practice

Victor Isaacs

Ministerial By-elections, ie, the necessity foraming Ministers to seek re-
election, were once a significant feature of Bhitderived Parliaments.
This article traces the history of the practice,daits political effects in
various countries. A case study is provided ofdtiange consequence the
practice had in the Victorian Parliament in 1913.

Ministerial by-elections were formerly a widesprgadctice in Westminster-style
parliaments. They influenced the course of poljtiaffected the formation of
governments, and led to political downfalls — Prersi and Ministers alike
sometimes being victims. Today, the practice haanbabolished worldwide —
Western Australia being the last place to apply phectice. This constitutional
practice is now largely forgotten, although an usténding of it sometimes
remains necessary to understand political history.

In most (not all) British-derived Parliamentary t®mas, any elected Member of
Parliament appointed as Premier or Minister, otttean following a general
election, was required to forthwith resign his seaitd seek re-election through a
by-election. The theory was that this enabled teeterate to exercise a judgment
on the appointment.

The practice had originated in seventeenth cerBuitgin . After the restoration of
the Monarchy in 1660, King Charles Il sought to aga the House of Commons
by distributing offices and places of profit. Parient reacted by making the
holding of a Crown office incompatible with membdas The Succession Aaf
1700, which determined the Monarchical successipthe Protestant line, also
prohibited those in receipt of payments from thev@r from membership of the
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House of Common’(The texts of relevant Statutes areAippendix 1) However,
within a few years, a realization that completeasapion was undesirable led to a
requirement that offices could be accepted and reeship retained — but only
after that membership was tested in a further ieleét This requirement was
formalised with theSuccession to the Crown Axft1707°

As so often happened in British Parliamentary pcacbver time the justification of
the practice changed. By the late nineteenth ¥ aéarntieth centuries, the practice
was defended on the grounds that by-elections gedva good opportunity for the
electorate to pass judgments on governments — dtyaidea, considering that
British Parliaments then lasted for seven yearsti@rother hand, the requirement
meant that sometimes Ministers were selected mahé&ir ability but because they
held a safe seat, or conversely, talented Members wverlooked because of the
danger of a by-election in their constituency. #svalso argued that, just at the time
when a newly-appointed Minister had to get on tdphis portfolio, he was
distracted by the local politics of his by-electioand that local issues were
sometimes brought to bear on his new Ministerigpoasibilities’

By the early twentieth century, although by-eleasiavere still required, they often
resulted in Ministers being returned unopposed. él@w, in this period there were
some notable exceptions. No less a personality iWamston Churchill was a
casualty. In 1908, when appointed to his first @abiposition, President of the
Board of Trade, the Conservatives saw an oppostdoit revenge for his recent
defection to the Liberal Party. After a hard-fought-election, Churchill was
defeated in his constituency of Manchester NortlsM\#& new seat had to be hastily
found for him in distant Dund€ePerhaps if Churchill had failed in the second by-
election, world history would have been very diffiet. In 1914 Mr C.F.G.
Masterman, believed to be at the beginning of angimg political career, was
appointed Chancellor of the Duchy of Lancaster. ddwiately for him, the
Government was then undergoing a period of unpojylaMasterman
subsequently had the misfortune to lose two subaeds/-elections in different
constituencies in the space of three months angdiisical career was ovér.

An Act for the further Limitation of the Crown, dtoetter securing the Rights and Liberties of the
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During the First World War, the requirement waspeisled in Britairf.In 1919,
when the post-war British Coalition government fduhat four newly appointed
Ministers would have to face by-elections, it afiéed to hastily repeal the
practice® The resulting lengthy debate in the House of Conshorought forward
many defenders of the practice. The proposed Bt@sl was consequently
amended to remove the necessity only in the firsd months after the summoning
of a new Parliament, thus solving the governmenitsediate problen’ In 1926,

a private member’s bill abolishing the requiremespletely had the unusual
attribute of obtaining government support. Afteotner long debate, partially
overlapping the tumultuous Canadian events refdodalow:" this passed as the
Re-election of Ministers Att From the passing of the Reform Act of 1832 ui t
Re-ele(lzgion of Ministers Ad926 there had been 677 Ministerial by-elections i
Britain.

The practice was inherited by the Parliaments obtnfustralian Colonies and
remained until well into the twentieth century. @sionally, it produced startling
events.

The New South WalesConstitution* assumed the continuance of this inherited
practice in the Colonial legislature. It nonethelepecifically exempted five named
Ministerial positions (Colonial Secretary, Coloniateasurer, Auditor General,
Attorney General and Solicitor General) and allovired additional positions to be
declared exempt. The Constitution also permittednidlers holding an office to
accept an additional office without facing a byesien’® Most other newly-
appointed Ministers were returned safely in by#bes and the practice arose of
not opposing them in many cases.

However some NSW Ministers did lose seats in bygtalas including two
Premiers: Stuart Donaldson, NSW'’s first Premier 1856 and James Martin
in 1863. Both were however subsequently re-elediedother electorates.
James Robertson, upon his Ministerial appointmentl866, lost the ensuing
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by-election but returned to Parliament later, beogmPremier. However
Marshall Burdekin, appointed Minister in 1866, waet so lucky, not being
returned to Parliament. Henry Copeland in 1883 &so his by-election but was
subsequently returned in another electorate, omlyesign his ministry twelve
weeks later after a drunken speéth.

In 1884 the legality of George Reid’s membershiphef Legislative Assembly was
guestioned after he became a Minister. The NSW ttotisn was thereupon
amended to legalise and clarify the position. Toanstitution Acthow exempted
holders of nine specified portfolids. Subsequently numbers of bills were
introduced into the NSW Parliament to abolish trecpce completely but were all
unsuccessful until 1906 when the practice was shetl in a general revision of
electoral legislatior®

In Victoria the requirement occasionally brought unexpectedg@guences. In July
1881, David Gaunson MLA, a barrister notorious s spirited defence of Ned
Kelly, was appointed Minister for Lands in the gHored O’Loghlen—Bent
ministry. At the subsequent ministerial by-electiba was defeated.

By the end of the nineteenth century, Ministerigtelbections had become a
formality in Victoria. The newly-appointed Minisial appointees were rarely, if
ever, seriously challenged. But there was stiledqa when new appointees were
not Members of Parliament. This occurred betweeir tiesignation and the end of
the nomination period for the by-elections. Thewats usually found there were no
opponents, resulting in their resuming their sedét.on one occasion the practice
led to a Premier not sitting in Parliament for ttheration of his appointment.
George Elmslie, Victoria’'s 25th Premier in Decemb@43, had the misfortune of
watching the defeat of government from the publileyy of the Legislative
Assembly!

Elmslie became Premier unexpectedly, flowing atgplithe governing Liberal
Party. While EImslie and his seven Ministerial ealjues were awaiting the end of
the period for nominations for their Ministerial-Blections, the Liberals re-united
and successfully moved a no-confidence motion agaihe Labor incoming
government. The Elmslie government thus only lasbédeen days. At the end of
this period there were no nominations against Eérel any of his colleagues and
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19 Serle, G., entry on David Gaunsoniinstralian Dictionary of Biographyol. 4, Melbourne
University Press, 1972, ISBN 0-522-.84034-5.
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they all returned to Parliament, but by then tigewernment had disappeared. More
details of this parliamentary manoeuvring arédppendix 3

In 1914, in response to the strange events of thesle government, the Liberal
State government legislated to abolish this practintroducing theOfficials in
Parliament Billinto the Legislative Assembly on 1 September 191Attorney-
General, Mr Mackinnon said he did not want ‘to asalany painful memories’.
The only other speaker was Elmslie who said he gheelegislation ‘hearty
acceptance® Two weeks later, the Legislative Council — so pftee barrier to
reform in Victoria — agreed to the change withoebate’' Because it amended the
Constitution, the Bill then had to be reserved fbe King's asserf® This
amendment is now section 53(1) of the Victorian &ibuation.

In 1866 Queenslandwas faced with a financiatrisis and Arthur Macalister
resigned as Premier. Queensland’s first PremiebeRdHerbert, was recalled by
the Governor to solely negotiate the passage adfnagrgency budgetary measure
through Parliament. From 20 to 24 July 1866 Herhed his Ministerial colleagues
were officially ‘Ministers without portfolio’. Thiditle was a contrivance to avoid
the necessity for Ministerial by-elections.

In 1884 the practice was, in practical terms, remdaoby the passage of thdficials

in Parliament Act® The Clerk of the Legislative Assembly, Charlesrsss, in his
history of Queensland politics, claims that membdics not understand that they
were repealing the requireméft.

In Western Australia this practice led to a change of government in 190 WA
Constitution, while not abolishing it, provided exgtions for specified executive
positions”® Ministerial by-elections were however still necays for other
ministerial appointments. Following the grant offg®vernment in 1890, WA
politics were stable under the Premiership of J&bmrest. Following Forrest’s
transfer to the Commonwealth Parliament in 190&reiwas a period of instability
and short-lived governments. In November 1901 Alfidorgans defeated the
Leake government in a vote of no-confidence inlthgislative Assembly. Leake
vowed to oppose Morgans with all means, includingisterial by-elections. The
new ministry was consequently faced with a veryl wegjanised campaign. In the
by-elections in December 1901 three of the six stérs were defeated. Morgans
was obliged to resign his commission and Leakemestthe Premiersh.

20 victoria Parliamentary Debatesl September 1914, pp. 1134-5.
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24 Bernays, C.A.Queensland Politics During Sixty Years.

% WA Constitution ActL890, 53 & 54 Victoria, no. 123, section 28.

% de Garis, B.Self-Government and Political Parties C.T. Stannage (edA, New History of
Western AustraligUniversity of Western Australia Press, 1982,48.3
de Garis, B.Self-Government and Political PartiesD. Black (ed.)The House on the Hill: A
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Opposing new ministers in by-elections now becawmgufar in WA. There were
ten more contests in the period up to 1908, anthandour in the next decade. One
of these was to validate the 1917 Ministerial appuoent of former Premier James
Scaddan in the Lefroy government, following hisedtion from the ALP to the
Nationals after the conscription crisis. Scaddas defeated. Two years later, he
was again appointed a Minister and re-enteredd®aglnt (in that order). There was
then a long break when Ministerial by-electionseagain becamgro formawith

no opponents forthcoming. However, in March 193&xahder Panton was
appointed Minister for Health. He was opposed atghsuing by-election. He won
the contest, and to him belongs the dubious homdubeing the last person
appointed a Minister to be opposed in a resultigeglbction in Australia. He
remained a Minister until 1947. The practice liregkias a formal requirement in
WA longer than anywhere else in the world. In 1947%vas abolished in an
amendment to the Constitutiéh.

The Constitution Act of/an Dieman’s Land?® applied the Ministerial re-election
requirement. In 1887, the newly appointed Attor@sneral, R.J. Lucas, was
defeated in his Ministerial by-election. This wasmajor factor leading to the
demise of Tasmania’'s so-called ‘Continuous Ministsich had been in office
since 18797 The re-election requirement apparently continuatl (Tasmania
adopted the Hare-Clark system of voting with moiémber constituencies in
18962° Continuance of the practice would have been inctible with the Hare-
Clark system.

The practice survived for a long time @anada at both Federal and Provincial
level. There was a strong reprise of the Elmsliaiain Canada in 1926, but it was
more involved and much more spectacular. The PNtimester, Mackenzie King,

sought to avoid a Parliamentary vote he was boundose over a Customs
corruption scandal. He advised the Governor-Genéml Byng, to dissolve the

House of Commons and call an election, althoughai$ only eight months since
the preceding election. Byng refused to accepativice and instead commissioned
the Opposition Leader, Arthur Meighen, to form agmment. Meighen persuaded
the Governor-General to appoint seven ‘acting’ Bli@is ‘without portfolio’ so as

to avoid by-elections. Only Meighen’s appointmenaswdesignated permanent
necessitating a by-election for him alone. Howewben the House of Commons
reassembled, Meighen’s government immediately facednsure motion directed
precisely at this contrivance. The government lastl an election was now
unavoidable. During the campaign, criticism wasirigly directed at Meighen for

History of the Parliament of Western Australia 18329Q Parliament of Western Australia 1991,
p. 83.

27 Western Australi€onstitution (Re-Election of Ministers) Adb. 4 of 1947, section 2.

28 \Van Dieman’s Lan€Constitution ActL854, 18 Victoria, no. 17.

2 Reynolds, JPremiers and Political Leadets E.C. Green (ed.p\ Century of Responsible
Government in Tasmania 1856—19&®vernment Printer Tasmania 1956, p. 163.

%0 Tasmani&lectoral Act1907, 7 Edward 7, no. 6.
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his use of the contrivance. Meighen was heavilgdtefd, including losing his own
seat. Meighen, therefore — like Elmslie — was natember of Parliament for any
of the period of his government. King resumed thenkership and Byng was
recalled to Britain, a strong precedent thus haiegn established requiring
Canadian Governors-General to always accept Primestdrial advice’™

The requirement for ministerial by-elections formieers of Canada’s House of
Commons was abolished in 19%1.

In the Canadian Provincesthe practice was first abolished Bjberta in 19263
quickly followed byQuébec?* New Brunswick® andNova Scotid® all in 1927.
In 1929British Colombia abolished i’ in 1932Prince Edward Island,*® in 1936
Saskatchewar’ and in 1937Manitoba.*’ In Ontario the practice was abolished
for certain Ministers in 19286, but for other appointees not until 19%1(More
work is required to ascertain if there was any ctffef the practice on the
Parliaments of the Canadian Provinces.)

In Newfoundland the requirement was abolished temporarily durihg FEirst
World War?® The practice lapsed when Newfoundland lost itbgmlernment in
1934 and its Parliament abolished. When Newfourtllfzined Canada as a
Province in 1949, the practice no longer applied.

The requirement for Ministerial by-elections neagplied to the&Commonwealth
of Australia,** South Australian,”® New Zealand® or South African
Parliamentg’

st Forsey, E.The Royal Power of Dissolution in the British Commaaitie 2™ edn, Oxford
University Press, Toronto, 1968 is largely devdtethe King-Byng crisis; Bothwell, R.,
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47 UK South Africa Acl909, 9 Edward 7, chapter 9.
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APPENDIX 1

SOME RELEVANT STATUTORY PROVISIONS

UNITED KINGDOM

Succession AcL700 (An Act for the further Limitation of the Crown, drbetter
securing the Rights and Liberties of the Subje@)& 13 William 1lI, chapter II.

lll. That no person who has an Office or Place raffiPunder the King, or receives
a Pension from the Crown, shall be capable of sgras a Member of the House of
Commons.

Succession to the Crown Adf707 (An Act for the Security of Her Majesty’s
Person and Government, and of the Succession ©rthen of Great Britain in the
Protestant Line), 6 Anne, chapter 7.

XXVI. Provided always, That if any Person being &0 a Member of the House of
Commons, shall accept of any Office of Profit frime Crown, during such Time as
he shall continue a Member, his Election shalldmg is hereby declared to be void,
and a new Writ shall issue for a new Election,fasich Person so accepting was
naturally dead. Provided nevertheless, That suchoReshall be capable of being
again elected, as if his Place had not becomeasuaforesaid.

Re-election of Ministers Ad919 9 George 5, chapter 2, section 1(1).

1. (1) Notwithstanding anything in any Act, a membéthe Commons House of
Parliament shall not vacate his seat by reasonafrtys acceptance of an office of
profit if that office is an office the holder isgable of being elected to, or sitting or
voting in, that House, and if such acceptance aksnt place within nine months
after the issue of a proclamation summoning a nathidment....

Re-election of Ministers Act (1919) Amendmentl®@6 16 & 17 George 5,
chapter 19.

1(1). In subsection (1) of section one of the Resbdn of Ministers Act, 1919, the
words ‘and if such acceptance has taken placemitimie months after the issue of
a proclamation summoning a new Parliament’ shaltiéleted and the said section
shall, as from the passing of this Act, have eftexif the said words did not form
part of the said section.
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NEW SOUTH WALES

New South Wales Government Act 1855 (An Act to éméter Majesty to assent to
a Bill, as amended, of the Legislature of New Siftdes, ‘to confer a Constitution
on New South Wales, and to grant a Civil List ta N&jesty’) (Imperial), 18 & 18
Victoria, chapter LIV.

XVIIl. Any Person holding any Office of Profit undeéhe Crown, ... shall be

incapable of being elected, or of sitting or votag a Member of the Legislative
Assembly, unless he be One of the following offibfembers of the Government,
that is to say, the Colonial Secretary, Coloniadaurer, Auditor General, Attorney
General, and Solicitor General, or One of suchtaudil Offices, not being more
than Five, as the Governor with the Advice of thee&utive Council, may from

Time to Time, by a Notice in the Government Gazetelare capable of being
elected a Member of the said Assembly.

XIX. If any Member of the said Assembly shall adcepany Office of Profit from
the Crown during Pleasure or for Term of Years Hiextion shall be thereupon and
is hereby declared to be void, and a Wit shallhieith issue for anew Election:
Provided that nothing in this Act shall extend toany of the official Members of
the Government, or other Officers referred to ia thst preceding Clause of this
Act who may accept any other Office.

Constitution Act Amendment (No. Rp. V,1884

2. After the passing of this Act no person holdamy office of profit under the

Crown other than one or more of the office enunaetram the Schedule hereto ...
shall be capable of being elected or voting as anbe of the Legislative

Assembly but the holders for the time being of tifices enumerated in the
Schedule shall be so capable. Provided alwayghkdtolder of any office of profit

under the Crown created by Act of Parliament aso#iite of the Executive

Government shall be capable of being elected amittofg and voting as a Member
of the said Assembly.

3. If any Member of the said Assembly shall accapy office of profit ... his
election shall be thereupon and is hereby declarbe void and writ shall issue for
a new election. Provided that nothing in this @ st preceding section contained
shall extend to ... any of the offices enumeratethenSchedule hereto or referred
to in the last preceding section who shall acceptather office of the Executive
Government referred to in the said section or emated in the Schedule hereto.
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SCHEDULE

The Colonial Secretary.

The Colonial Treasurer.

The Attorney-General.

The Secretary for Lands.

The Secretary for Public Works.
The Minister of Justice.

The Minister of Public Instruction.
The Secretary for Mines.

The Postmaster-General.
Constitution ActNo. 32, 1902. [a consolidation of the Constitajio
26. No person —

(a) holding an office of profit under the Crown etlthan one or more of the offices
enumerated in the Second Schedule hereto;

shall be capable of being elected or of holdingvoting as a Member of the
Legislative Assembly, but the holders for the tineeng of the office enumerated in
the said Schedule shall be so capable:

Provided that the holder of any office of profitdem the Crown created by Act of
Parliament as an office of the Executive Governnwall be capable of being
elected and of sitting and voting as a Member efshid Assembly.

27. If any Member of the said Assembly accepts affige of profit under the
Crown, or pension from the Crown, during pleasurdop a term of years, his
election shall thereupon become void, and a watlsbsue for a new election:

Provided that nothing in this or the last precediagtion shall extend to —

(b) any of the offices enumerated in the Seconde&ale hereto, or referred to in
the last preceding section, who accept any otHereodf the Executive Government
referred to in the said section or enumeratederstid Schedule.



44 Victor Isaacs APR20(1)

SECOND SCHEDULE
[Identical to the Schedule to the 1884 Act]

Parliamentary Elections AciNo. 41, 1906.

60. Section twenty-seven of the Constitution A&Q24, is amended by adding the
following paragraph, to stand as paragraph (c): -

‘Any Member of the Legislative Assembly who acce@sy of the offices
enumerated in the Second Schedule hereto, or dicg of profit under the Crown
created by Act of Parliament as an office of thedirive Government.’

VICTORIA

Constitution Actl85518 & 19 Victoria, chapter 55.

XVII. If any Member of the Legislative Council one Legislative Assembly shall
accept of any Office of Profit under the Crown dgriPleasure, his Seat shall
thereupon become vacant, but such Person shaithérwise duly qualified, be
capable of being re-elected.

Officials in ParliamentAct 1914.

2. Notwithstanding anything in the Constitution Agt The Constitution Act
Amendment Acts in any case where a member of tiggslagive Council or of the
Legislative Assembly is appointed by the Govermnoiaa officer capable of being
elected member of either House of Parliament ansitbhg or voting therein the
acceptance by him of the appointment shall nottedcis seat.

Constitution ActlL975.

53(1). Notwithstanding anything in this Act whereparson is appointed by the
Governor to be a responsible Minister of the Crdha acceptance by him of the
appointment shall not prevent him from becomingeamier of the Council or the
Assembly or from sitting and voting as a membeifdre is a member shall not
vacate his seat.

QUEENSLAND
The Officials in Parliament Acif 1884.

1. The Governor may from time to time, by Procldovatdeclare any Officers of
the Crown, not exceeding seven in all, and beirfgc€s liable to retire on political
grounds, to be capable of being elected membetiseof egislative Assembly, and
of sitting and voting therein...
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WESTERN AUSTRALIA
Constitution Actl89Q 53 & 54 Victoria, no. 123.

28. If any person while holding an office of prafinder the Crown ... be elected a
member of the Legislative Assembly, or of the Lidise Council ... if he takes
the oath or makes the affirmation herein-beforesqbed, be held by so doing to
vacate the said office.

Provided always, that there shall be five princigadecutive offices of the
Government liable to be vacated on political grajrahd that to such offices this
section shall not apply.

The said offices shall be such five offices asldaldesignated and declared by the
Governor in council ...

[The Constitution Act Amendment At899 extended the exemption to six officers.
The ConstitutionAct Amendment Act (No. 1947 extended the exemption to eight
officers, with retrospective effect from 1927].

Constitution Act (Re-Election of Ministers) Aip. 4 0f1947.

3. Notwithstanding anything in any Act, a Membértiee Legislative Council or
the Legislative Assembly shall not vacate his sgateason only of his acceptance
of an office of profit under the Crown if that afé be one which the holder is liable
to vacate on political grounds and which is reféieein the Constitution Act 1889
... and the Constitution Act Amendment Act 1899 ...

SOUTH AUSTRALIA

Constitution Actl856 1855-56, No. 2.

17. If any Member of the said Parliament shall atad any office of profit or
pension from the Crown, during pleasure, exceptingse offices which are

hereinafter required to be held by Members of #id BParliament, his seat shall be
thereupon and is hereby declared to be vacant.

VAN DIEMAN'’S LAND / TASMANIA
Constitution Actl855 18 Victoria, No.17.
XXVII. If any Member either of the Legislative Cocih or of the House of

Assembly shall accept any office of profit from tBevernment during pleasure or
otherwise the seat shall thereupon become vacant.
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COMMONWEALTH OF AUSTRALIA

Commonwealth of Australia Constitution Atihperial), 63 & 64 Victoria, chapter
122.

44. Any person who —

(iv) Holds any office of profit under the Crown, ...

shall be incapable of being chosen or of sittingaasenator or a member of the
House of Representatives.

But sub-section iv does not apply to the officean§ of the Queen’s Ministers of
State for the Commonwealth ...

CANADA

Act to remove the necessity of the re-election oénilbers of the House of
Commons of Canada on acceptance of offi®81, 21-22 George V, chapter 52.

1...a member of the House of Commons shall not vduateeat by reason only of
his acceptance of an office of profit under theuv@rpif that office is an office the
holder of which is capable of being elected tositting or voting in, the House of
Commons.

... Nothing in this act contained shall render iniblig as aforesaid, any person,
member of the King's Privy Council, holding the ogoized position of First
Minister, [titles of various Ministers enumeratedt, any office which is hereafter
created, to be held by a member of the King’s P@ouncil for Canada, or shall
disqualify any such person to sit or vote in theus®of Commons, if he is elected
while he holds such office, or is a member of tleuge of Commons at the date of
his nomination by the Crown for such office, andd@s otherwise disqualified.

ONTARIO & QUEBEC
British North America Ac{imperial)1867, 30 Victoria, chapter 8.

83. Until the Legislature of Ontario or of Quebeheywise provides, a Person
accepting or holding in Ontario or Quebec any @ffiCommission or Employment,
permanent or temporary, at the Nomination of treuténant Governor, to which an
annual Salary, or any Fee, Allowance, EmolumenErofit of any Kind or Amount

whatever from the Province is attached shall notligible as a Member of the
Legislative Assembly of the respective Province, stall he sit or vote as such; but
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nothing in this Section shall make ineligible angrédn being a Member of the
respective Province, or holding any of the follogvi@ffices, that is to say, the
Offices of Attorney General, Secretary and Registfahe Province, Treasurer of
the Province, Commissioner of Crown Lands, and Ciasioner of Agriculture and
Public Works, and in Quebec Solicitor General,allsdisqualify him to sit or vote
in the House for which he is elected, provided $i@lected while holding such
Office.

SOUTH AFRICA
South Africa Ac{imperial)1909 9 Edward 7, chapter 9.

53. No person shall be capable of being choserf sitting as a senator or as a
member of the House of Assembly who —

(d) holds any office of profit under the Crown withthe Union. Provided that the
following persons shall not be deemed to hold diceff profit under the Crown
for the purposes of this subsection:

a Minister of State for the Union;
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APPENDIX 2:
SUMMARY
N Applied to . Connected with
Jurisdiction Ministers Abolished Major Political Event
United Kingdom Al 1919: Not applicable for 1908: W S Churchill loses

9 months after election
1926: Abolished completely

by-election
1914: C Masterman loses
successive by-elections

New South Wales

Specified positions
exempt. Also exempt
when accepting
additional portfolios

Specified portfolios exempt.
1906: Abolished completely

1856: S Donaldson, Premier,
loses by-election.

1863: J Martin, Premier, loses
by-election

Victoria All 1914 1913: All EImslie Govt. Ministers
absent from Parliament for
term of their incumbency

Queensland All 1884 1866: Herbert Govt in office
short-term by contrivance

Western Australia Senior portfolios 1947 1901: Three Ministers lose their

exempted by-elections, leading to
resignation of Morgans Govt

South Australia No Not applicable

Tasmania All 1896

Commonwealth of .

Australia No Not applicable

New Zealand No Not applicable

South Africa No Not applicable

Canada Yes 1931 1926: A Meighen absent from
Parliament for term of his
incumbency and loses
Parliamentary vote and
subsequent general election
because of criticism of how he
sought to avoid by-elections

Newfoundland Yes 1934, when Parliament

temporarily abolished
Nova Scotia Yes 1927
Prince Edward Yes 1932
Island

New Brunswick Yes 1927

Québec Yes 1927

Ontario Yes 1926: For certain Ministers

1941: Abolished completely

Manitoba Yes 1937

Saskatchewan Yes 1936

Alberta Yes 1926

British Colombia Yes 1929
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APPENDIX 3:

THE VICTORIAN PARLIAMENTARY EVENTS OF 1913

In December 1913 when Labor formed its first VidarState government, due to a
temporary split within the Liberals, there had athe been Labor governments at
the Federal level and in all other States. TheyHa#dder, Elmslie, an unassuming
man had only recently taken over unexpectedly dusig predecessor’s ill-health.
[The Labor Party in this period of Victorian potisi seemed likely to be a perpetual
opposition. The electoral system was gerrymandesedvour rural votes and, in
addition, the Labor Party had not made as muchairgmit had interstate. This was
largely because liberals had supported workerssesuio some extent and gained
their electoral support.

William Watt led a Liberal government from May 19The formerly opposed non-
Labor forces in Victorian politics had formally ted in 1909 under the title of the
Liberal Party, but this still encompassed factiafsliberals, conservatives and
country interests. In particular, the group oftd®n country members — sometimes
referred to as the Corner Party — were determime@rotect country interests.
Their suspicion of Watt had recently been inteesifby his introduction of the
expensive scheme for electrification of Melbourr&iburban railways. They were
now very wary of his proposed Redistribution Bilhish they believed would dilute
their influence. The group’s tactics varied fronmriggng the government to outright
opposition. The Direct Ministerialists (Liberalshet than the country group) had
twenty-nine members, and Labor twenty.

Dissatisfaction therefore came to a head in deloatethe Electoral Districts
(Redistribution) Bill’sclause increasing the number of members. The C&ary
and the Labor Party both voted against it resultmthe government’s defeat on a
clause which Watt chose to regard as vital. Wattéeed his resignation to the
Lieutenant-Governor, Sir John Madden, on Friday écdénber 1913. Next day
Madden commissioned Elmslie, as Leader of the héygest party, to form a
government. It was immediately apparent that thes gevernment was not in
control of Parliament. The defeat of the Watt gaweent had succeeded in
delivering a shock to the Liberal Party which reedi As John Anderson expresses
it, the Liberal rebels now made ‘frantic peace awes. The corner members were
being manoeuvred by a master puppeteer [Watt], ket no alternative but to
submit to terms*®

48 Anderson, JW.A. Watt: A Political BiographyMaster of Arts thesis, University of New South
Wales, 1972.
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As well as Premier, Elmslie took the Treasurer'stfptio. There were seven
Ministers and four Honorary Ministef$.

Humphrey McQueen, in a review of the Labor Party\Viictoria in the early
twentieth century, comments on the subsequent gwthat ‘It was then that what
could have been a melodrama was turned into adoge™® When Parliament met,
Elmslie and all seven of his ministerial colleaghas been obliged to resign from
Parliament and were awaiting by-elections in tkeinstituencies. Specifically, they
were awaiting the closure of nominations for tHgjrelections, to discover if, in
fact, they would have any opponents and thus hatace elections. The most able
debaters on the Labor side therefore had to watehdebates from the public
gallery. It fell to the Honorary Ministers withopbrtfolios — two in each house —
to lead the Parliamentary business and to defemdhéhwly installed government.
On the other side, the Liberals had reunited, ntpkiefeat of Labor inevitabfe.
Throughout the next few days’ Parliamentary motites Liberals withdrew eight
of their members from voting as a counterpart tortbw absent Labor members.

Parliament remained in session without a breaksk#mvas sworn in as Premier on
Tuesday 9 December 1913. Parliament met the sargeadd the Liberals
immediately demonstrated their control. Honorarynigtiers in both chambers
moved an adjournment to 6 January 1914 to enabl@diw Ministers to face their
possible by-elections and the new government tonddate its program. The
Opposition, however, moved amendments to the mettbat the two houses be
adjourned only for the next few days. These wergiadh in the Legislative
Assembly thirty-five to thirteen and in the Legiste Council without a Division.
Watt, now Opposition Leader, then foreshadowed eCNpfidence motion in the
government for Thursday, 11 December 1913.

On 11 December the Legislative Assembly debatedNbeConfidence motion.
Liberal members pointed to their superior claimsyowernment and argued that
Labor was in a minority and had no claim to goveenmWatt said Labor was like
a bunch of urchins who had stolen into the orchanile the owner’s back was
turned and that as soon as the rightful owner metlithey filled the air with their
cries. He said that Sir John Madden had been wyadylised when Labor told him
they could carry on government.

Labor members, however, argued that it was unfeit the government should be
immediately subjected to a challenge when it hadl i@ time to do anything that
could be objected to. Indeed it was claimed tofy@ecedented for any government

“9 Public Record Office of Victoria file VPRS 7581/Rtiem 35, contains the Lieutenant-Governor's
record of swearing-in of Ministers with their patibs.

0 McQueen, H., in D. Murphy (edl)abor in Politics: The State Labor Parties in Ausia 1880—
192Q University of Queensland Press, St Lucia, 1988N 0-7022-09392, p. 322.

°1 The political events of the next few days wereeesively reported in the VictoridParliamentary
Debates MelbourneAge,MelbourneArgusand Melbournéderald throughout December 1913.
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deriving from the British Parliamentary system ® dubjected to a motion of No-
Confidence on the day it was sworn in. Labor membgaimed that Liberal
members had quietly told them before Elmslie waerawn that they would give
him a “fair run’. This was however denied.

These events were a strong echo of the fate ofveek-long Dawson government
in Queensland — the world’s first Labor governmentin 1899, and the Earle
Labor government in Tasmania in 1909. In both calsabor came to power as a
result of temporary splits among the conservativasd the shock of this
immediately led to them being reunited, with théhtagovernments never having
control of Parliament:

Debate resumed on Tuesday 16 December and thdablevidefeat of the Labor
government (36 to 13) occurred. The Opposition thether demonstrated their
control of Parliament by defeating a Labor motibattthe Lieutenant-Governor be
advised to dissolve Parliament.

Elmslie proposed to the Lieutenant-Governor thathauld be granted a dissolution
of Parliament and an election. Elmslie presented Jhn with a lengthy

memorandum arguing this case. Sir John rejectedatgement as Watt could
clearly again form a government.

When the Legislative Assembly came back next dailély 19 December) it was
only to hear an outgoing Honorary Minister annourtbat Elmslie had an
appointment with the Lieutenant-Governor to resign.

On Monday 22 December Parliament resumed with \Afattthe Liberals back on
the government side. Ironically the very first mesis was a statement by the
Speaker advising the return of Elmslie and his ewidferial colleagues. In every
case there had been no other candidates and hieekdiad been unnecessary.
Next day Parliament adjourned for a break overGheastmas period and politics
disappeared from the newspapers in the true Auestr@lhristmas tradition.

McQueen comments that

This period in office left an indelible stamp ortiminds of all members of caucus,
as their parliamentary tactics throughout the sesteen years were designed to
recreate the events of 3—4 December 1913. They neakzed who had done
what, with which, and to whofi.

52 For the Dawson government in Queensland seeoft, 8od K. Saunders (ed3he World’s First
Labor GovernmentRoyal Historical Society of Queensland, Brisbar@912 ISBN 0-9595790-7-9
and R. FitzgeraldSeven Days to Remember: The World's First LaboreBomentQueensland
University Press, St Lucia, 1999, ISBN 0-7022-313§48 29-45.

For the Earle government in Tasmania see HdWartury 13 to 27 October 1909; Hobaaily
Post13 to 27 October 1909; Launcestexaminerl3 to 27 October 1909.
53 McQueen, Murphy (ed.pp cit, p. 322.
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John Anderson wrote a political biography of WiltiaVatt in which he comments
that ‘The whole episode ... had all the hallmarksagblanned campaign by the
Premier [Watt], whose position was now strongernttever.>® Sir Frederic
Eggleston, later a Liberal member of the VictorRarliament, surveyed Victorian
politics from 1900 to 1913 in a biography of Geo8yinburne. Eggleston also had
no doubt that Watt had designed the events. Hetsatd/Vatt ‘discredited Elmslie
and he discredited his [Watt's] rebellious followérEggleston also opined that
Elmslie by taking office ‘made himself ridiculousdalost prestige®®

Elmslie’s government had, of course, not been #blachieve anything. All its
energies in its extremely short life were devotedits Parliamentary defence.
Elmslie had, quite properly, directed his Ministémsmake only routine decisions
until Parliamentary support had been resolved.

This series of events was unusual enough in itBelfthere were a number of other
peculiarities.

Victoria was without a Governor during this polgliccrisis. Sir John Fuller was
absent on home leave in Britain because of illthedlanagement of the crisis
therefore devolved to Sir John Madden as Lieutef@vernor. Madden continued,
however, to also perform his duties as Chief JasticVictoria. He usually sat on
the Supreme Court bench during the day and seemddri his attention to

administration of the government late in the dag.ditl not attend the Court every
day. On 18 December 1913, when the crisis wassdidight, he still undertook a
commitment to open an industrial exhibition in Badt. Madden returned to
Melbourne by the evening train and Elmslie had &itwntil 11 pm to see him!

Sir John Madden was, as mentioned, Lieutenant-GoveMeanwhile, his brother,
Sir Frank Madden, was Speaker of the Legislativeefttbly, as a nominee of the
Liberal Party, presiding over the No-Confidence ateb. There was, however, no
suggestion that there was any influencing of onéhbyother.

The Minister of Railways in the outgoing Watt gawaent was A.A. Billson — not
a common name. The Minister of Railways in the Hkngovernment was J.W.
Billson. They were not related. Perhaps we canudpexthat this must have been a
convenience for public servants, avoiding the rfeethem to have to rewrite their
Ministerial briefing notes.

Despite the seriousness of debating the futurehef government — the most
important business any Parliament can undertake stilli commenced each day
with routine business. On Thursday, 11 DecembeB18dr example, before the

4 Andersonpp cit, p. 171.
%5 Sugden, E., Eggleston, Beorge Swinburne: A Biographfngus & Robertson, Sydney, 1931,
p. 304.
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Want of Confidence debate, the Legislative Assenmbleived a paper showing
fines imposed under thdilk and Dairy Supervision Act

These events took place not in the grand VictoRarniament House overlooking
the City, because that was then occupied by theeraedParliament, but in
Victoria’'s temporary (if 1901 to 1927 can be callemporary’) Parliament at the
Exhibition Building, Carltor?® A

% |saacs, V.Parliament in Exile: Aspects of the Victorian Partient at the Exhibition Building 1901
to 1927in Australasian Parliamentary Review7(1), Autumn 2002.



