The Kable Doctrine and State L egislative Power
Over State Courts

FionaWheder’

Contests over the scope of state law-making powedewn the Australian
Constitution have typically been disputes abouefatism. As is well-known, the
High Court's expansive interpretation of Commonwuledegislative power —
culminating in its landmark decision in ti@asmanian Dam CaSe— has given the
Commonwealth far greater authority to override estigtws than envisaged at
federation. While battles over states’ rights comdi, state law-makers in the
twenty-first century now face additional constitutal hurdles. In particular, the
High Court has recognised a growing number of ietblconstitutional limitations
on state power with which state legislators musaly if their laws are to survive
legal challengé. One such implied limitation is the freedom of fiokl
communication first recognised by the High Courtl®92 inAustralian Capital
Television Pty Ltd v CommonwealtiThis article considers a second limitation
known as theKable doctrine. This doctrine, first recognised by thigiHCourt in
1996, narrows state legislative power by estabigghalbeit to a limited degree, a
constitutionally entrenched separation of judigialver at state level. In so doing,
the Kable doctrine has altered the traditional constitutlorgationship between
state parliaments and state courts in importampecs.

This article is intended to provide those involweith the legislative process in the
Australian states and territories with an accodrihe controversiakable doctrine
and its uncertain sphere of application. Part Ith# article explores the basic
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features of thé&able doctrine, including its origins and constitutios&nificance.
The ‘extraordinary’ legislation which led to the emergence of the doetas part
of Australian law is discussed. Part Il then examithe scope of the constitutional
protection which the doctrine currently extendsstate courts. In particular, this
involves assessing the effect of the decision efHigh Court in 2004 ifrardon v
Attorney-General (QldjFardon’s Casg® Fardon’s Caseconfirms the existence of
the Kable doctrine but shows that the Gleeson Court is mtgs@pplying it in a
cautious and restrained manner. This attitude ofi@a is likely to characterise the
judicial development of the doctrine for the foremskle future. The article
concludes in Part 1l with some reflections on wiegttheKable doctrine should be
included in lists of constitutional human rightetactions in Australia. Whether the
Australian community is better off because of iable doctrine’s existence is also
considered. As will be seen, there is room for daubboth these matters.

|. The Kable Doctrine

The Kable doctrine is an implication from the Australian Gatution which
prevents state parliaments from making certain ldlet adversely affect the
integrity of state courts. As currently understotba, doctrine has two components.
First, it prevents state parliaments from abolighireir Supreme Couttor, at least,
from legislating to abolish the state judiciaryiig entirety’ Secondly, and more
controversially, it prevents state parliaments frgiving functions to state courts
that would undermine the ‘institutional integrftyof those courts as part of the
Australian judicial system, including their indeplence from the political arms of
government. To take a simple example, under th&rideca state court could not be
empowered to determine the state’s budgetary figefi To give a state court a
non-judicial function of this nature would cleagynbed the court in the political
process and compromise its independence from gmen Importantly,
legislation that infringes thKable doctrine is invalid. The doctrine is thus a ‘hard’
as opposed to a ‘soft’ rule of constitutional law.

4 Two High Court judges iKable v Director of Public Prosecutions (NSY¥996) 189 CLR 51
used this adjective to describe the legislatioissate in that case: at 98 (Toohey J), 134
(Gummow J).

5 (2004) 210 ALR 50.

5 Kable v DPP (NSW(1996) 189 CLR 51, 110-11 (McHugh J), 139-42 (GumrpBaker v The
Queen(2004) 210 ALR 1, 18 (Kirby J).

" Kable v DPP (NSW[1996) 189 CLR 51, 103 (Gaudron J), 110-11 (McHYgh40—2 (Gummow

J).

Preserving the ‘institutional integrity’ of stateurts has recently been described as the

‘touchstone’ of th&kable doctrine:Fardon v A-G (QId)Y2004) 210 ALR 50, 78 (Gummow J).

® Kable v DPP (NSW()1996) 189 CLR 51, 117 (McHugh J).
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A Origins of the Kable doctrine

The Kable doctrine was first recognised by the High Courtl®96 inKable v
Director of Public Prosecutions (NSW{iable’s Casg'® There a majority of the
High Court found theCommunity Protection Act 1994NSW) invalid. The
Community Protection Aatas a preventive detention statute. Even whengjd dy
the standards of other preventive detention regiihesntained several ‘strikintf’
and unusual features. Specifically, it empowered Bupreme Court on the
application of the Director of Public ProsecutigB#’P) to order that Mr Kable be
detained in prison if the court was satisfied o6 tiwings. First, that Mr Kable was
‘more likely than not to commit a serious act oblence’ and, secondly, that his
detention was ‘appropriate’ for ‘the protectionaoparticular person or persons or
the community generally’ (s 5(1)). It followed thatdetention order was based not
on what Mr Kable had actually done, but on an assest by the Supreme Court
— or as one High Court judge put it ‘an educateesgif — as to what he might do
in the future®® In addition, although an order under the Act restiin Mr Kable’s
imprisonment, the DPP’s case against him only net¢alde proved on the balance
of probabilities (s 15). The standard rules of ewmck were also modified by
widening the range of admissible materials (s Tig most startling feature of the
Community Protection Achowever, was its ad hominem character. Its objest
‘to protect the community by providing for the peenive detention ... of Gregory
Wayne Kable’ (s 3(1)). The Act thus identified MraBle by name and was
expressed to apply to him alone.

The circumstances that led to Gregory Wayne Kabiegitargeted in this way bear
all the hallmarks of contemporary law and orderitipasl. Mr Kable had been
convicted in 1990 of the manslaughter of his wifel @entenced to several years
imprisonment. Th€ommunity Protection Aetas passed shortly before he was due
to be released. The legislation was initiated lgyrttinority Fahey Government and,
when introduced into Parliament, was of generalliegon® It was widely
understood that Mr Kable was the ‘genesis of tigg]slation’, howevel® Thus,
when Opposition and other non-government membgueesged concern about the
far-reaching nature of the proposed law, it was raded to apply to Mr Kable
alone®® In subsequent debate on the Community Protectitirtte Minister for
Police told Parliament that Mr Kable had ‘come lte hotice’ of the government
because of letters he had written while in prisemtaining ‘veiled threats of

10 (1996) 189 CLR 51.

1 bid 131 (Gummow J).

12" |bid 106 (Gaudron J). See also at 123 (McHugh J).

13 Ibid 120 (McHugh J).

14 New South Wales?arliamentary Debated egislative Council, 27 October 1994,
4790-2 (John Hannaford, Attorney-General and Meniir Justice).

15 New South Wales?arliamentary Debated egislative Council, 15 November 1994, 4952 (Jeff
Shaw).

18 New South Wales?arliamentary Debated egislative Council, 16 November 1994, 5091-4.
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violence’ to others. To protect the public ‘evemeaue which might allow for Mr
Kable’s detention beyond his release date’ had keplored. The existing law had
been ‘found wanting’, however, prompting the BfllThe Minister conceded that
the government was ‘aware of the unprecedentedrenatd the proposed
legislation®® but claimed that Mr Kable’s civil rights had naédn neglected, one
safeguard being the Supreme Court’s involvementhi detention process.
Independent MP John Hatton, however, forcefullydmmned the Bill as ‘enacted
specifically to deprive an individual of his rightefore the law’ and as ‘passed
because a State election is approachihg'.

Despite theCommunity Protection Act'extraordinary features, the decision in
Kable’'s Casehat the Act was invalid surprised many constitoél commentators.
In particular, decisions prior tiable’s Caseappeared to accept that state
parliaments had general law-making power over staterts®* In successfully
challenging the established constitutional posijtisim Kable was fortunate to be
represented in the High Court by the late Sir MaarByers QC in one of Sir
Maurice’s final High Court appearanc@sSir Maurice was a constitutional
advocate of rare ability. In addition kable's Casehis many High Court victories
included theTasmanian Dam Casand Australian Capital Television Pty Ltd v
CommonwealtR® In Kable’s Casea majority of the High Court accepted Sir
Maurice’s novel constitutional arguments and struddwn the Community
Protection Acton the basis that it undermined the Supreme Gourtlependence
from the New South Wales government and requiratidburt to act inconsistently
with its traditional functions. This in turn wascimpatible with the Supreme
Court’s wider role under the Australian Constitatas a body capable of exercising

17 New South Walefarliamentary Debated egislative Assembly, 23 November 1994, 5649 (Gar
West, Minister for Police and Minister for Emerggi®ervices). The Community Protection Bill
originated in the Legislative Council and was amehitiere to apply to Mr Kable alone. By the
time the Bill was introduced and debated in the slagive Assembly it had taken its final form.
Garry West delivered the government’s second reggsideech in the Assembly.

'8 Ibid 5651.

19 Ibid 5649-51.

20 New South Wale?arliamentary Debated egislative Assembly, 2 December 1994, 6278 (John

Hatton).

See, for exampl&uilding Construction Employees and Builders’ LalesrFederation of New

South Wales v Minister for Industrial Relatiofi986) 7 NSWLR 372.

Justice Michael McHugh, ‘Does Chapter Il of thenSttution Protect Substantive as Well as

Procedural Rights?’ (2001) Zustralian Bar Review35, 236. A survey of theommonwealth

Law Reportshows thaKable's Casevas Sir Maurice’s penultimate High Court appearanae

fully argued matter. He was subsequently one ofgéerd number of counsel that appeared before

the High Court inWik Peoples v Queenslaft996) 187 CLR 1.

McHugh, above n 22, 236 (McHugh notes that duBirgViaurice’s time as Commonwealth

Solicitor-General from 1973 to 1983, Sir Mauricenn®7 of the 44 constitutional cases in which he

appeared); Tony Blackshield et al, ‘Counsel, notaibl&ony Blackshield, Michael Coper and

George Williams (edsOxford Companion to the High Court of Austra{2001) 160, 166.
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both state and federal judicial functidiswriting in Kable’s Case McHugh J
identified the Act’s fatal flaws as follows:

The Act seeks to ensure, so far as legislatiordcait, that the appellant will be
imprisoned by the Supreme Court when his sentesrceénslaughter expires. It
makes the Supreme Court the instrument of a ldiyislalan, initiated by the
executive government, to imprison the appelland fpyocess that is far removed
from the judicial process that is ordinarily invokehen a court is asked to
imprison a persoft.

Thus, Mr Kable was freed from the continuing threfativil detention because of a
finding that the Act damaged the institutional grity of the Supreme Court. In
accordance with th&able doctrine, it was the effect of the Act on the Supe
Court, rather than on Mr Kable, which was the sewtinvalidity.

A full analysis of the basis upon which the Highu@idound theKable doctrine to
be implicit in the Australian Constitution is beybthe scope of this articf8.In
essence, however, the High Court derivedbble doctrine from a broad reading
of the Constitution that emphasised the role plaggdstate courts within the
Australian judicial system as a whole. Specificatlye majority inKable’s Case
reasoned that the Constitution contemplates arsysteere the functions of state
and federal courts are integrated with each dth€wo forms of integration were
highlighted. First, the majority drew attention tioe fact that the Constitution
expressly allows the Commonwealth Parliament tesbhwstate courts with federal
judicial power (ss 71 and 77(iii)). Indeed, undee umbrella of these provisions,
state courts have decided federal matters througtba history of the
Commonwealth and continue to play a vital rolehiea tederal justice system. Trials
of federal offences, for example, take place alneastusively in state and territory
courts?® Secondly, it was pointed out that the Constitutiecognises that a federal
court — the High Court of Australia — is the finedurt of appeal for state and
federal courts on questions of both state and &dw, including the common law
(s 73)% In light of this ‘constitutional scheme’, the Higtourt reasoned that state

24 For the High Court’s core finding that state cewannot be given functions incompatible with the
exercise by those courts of federal judicial poweeKable v DPP (NSW()1996) 189 CLR 51,
103 (Gaudron J), 109, 116 (McHugh J), 135, 143-¢4hf@ow J). See also the more limited
approach of Toohey J at 96-9.

% |bid 122.

26 For a more extensive discussion of this aspettteotase see, for example, Peter Johnston and
Rohan Hardcastle, ‘State Courts: The Limitiable (1998) 20Sydney Law Revie@l6, 218-21.

27 Kable v DPP (NSW{}1996) 189 CLR 51, 102 (Gaudron J), 111-15 (McHygh38-43

(Gummow J).

Both these points are made in James Crawford ameh BypeskinAustralian Courts of Lav4™

ed, 2004) 43. There are limits to this integratioonwever. Thus it has been held that the

Constitution impliedly prevents state judicial povkeing given to federal court®e Wakim; Ex

parte McNally(1999) 198 CLR 511.

2 Kable v DPP (NSW(1996) 189 CLR 51, 101 (Gaudron J), 112—-14 (McH)gh38-9, 142-3
(Gummow J).
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courts cannot be given functions that would ‘undeenthelir] role’ as part of the
wider Australian judiciary, particularly as bodiesipable of deciding federal
cases? Thus it followed that there was a limitation oatst power protecting the
institutional integrity of state courts against thiieeat posed by incompatible
functions such as those contained in@wenmunity Protection At

TheKabledoctrine was accordingly based on the need toldghe basic design or
scheme of the Constitution’s judicature provisioliswas the result of a broad,
purposive reading of the constitutional text, ratian a formal examination of the
meaning of specific constitutional language. Gitlembold and expansive nature of
this reasoning, it is not surprising that a numbgkrconstitutional commentators
have found th&able doctrine limitation on the functions of state dsulifficult to
accept®

B Constitutional significance of the Kable doctrin

The constitutional significance of thkable doctrine lies in the fact that it
transforms longstanding assumptions about the extfethe protection which the
Australian Constitution confers on federal andestaiurts respectively. On the one
hand, Commonwealth legislative authority has alwagesn regarded as limited by a
binding separation of judicial pow&tAs expounded by the High Court since 1909,
the federal separation doctrine limits Commonwegltlhwver in two main ways.
First, the Commonwealth Parliament, when conferjujcial power, must vest
that power in a court as opposed, for example, inadministrative tribunal.
Secondly, under the federal separation doctringertd courts cannot validly be
given legislative or executive functions such askimm industrial awards or
undertaking merits review of administrative actidBoth these limitations operate
in practice as important constraints on Commonwielaiiv-making. In particular,
they have shaped the federal industrial relatigstesi” as well as the framework

%0 |bid 115-6 (McHugh J). See also at 103 (Gaudjph4B (Gummow J).

31 The reasoning supporting that limb of tkeble doctrine that protects the existence of statecjatli

systems was somewhat different, however. It focugemh the numerous textual references in the

Australian Constitution to state courts: ibid 10&¢@ron J), 110-11 (McHugh J), 139-42

(Gummow J).

See, for example, George Winterton, ‘Justice K&lCoda in Durham’ (2002) 1Bublic Law

Reviewl65, 167-8; Dan Meagher, ‘Should the Victorian Gituiion be Reformed to Strengthen

the Separation of Judicial Power?’ (20003 @nstitutional Law and Policy Revies8, 68—70.

3 Huddart, Parker and Co Pty Ltd v Moorehefi®09) 8 CLR 330New South Wales v
CommonwealttfWheat Caspe(1915) 20 CLR 54Waterside Workers’ Federation of Australia v
JW Alexander Ltd1918) 25 CLR 434R v Kirby; Ex parte Boilermakers’ Society of Ausaal
(1956) 94 CLR 254.

34 See generallR v Kirby; Ex parte Boilermakers’ Society of Ausadll956) 94 CLR 254. The
High Court has recognised exceptions to both th@ss.rFor example, federal courts can be given
legislative or executive functions that are incigéto their judicial functions.

3 Waterside Workers' Federation of Australia v JWxAleder Ltd(1918) 25 CLR 434R v Kirby; Ex
parte Boilermakers’ Society of Australjz956) 94 CLR 254.
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for review of federal administrative actiSrand enforcement of federal human
rights law®” In 1999 inRe Wakim; Ex parte McNali§f the principles associated
with the federal separation doctrine led to thelapsle of a major part of the
national scheme for cross-vesting the jurisdictdAustralian courts.

State parliaments, by contrast, have traditiondléen regarded as possessing
unlimited power over state courts. Thus historicalh enforceable separation of
powers has not operated at state level, underrdiigestate constitutions or the
Australian Constitutioi’ Clearly, the outcome iiable’s Casenow alters this,
bringing state courts and their functions withire thontrol of the Australian
Constitution to an extent that had not been ardteigh prior to that decision. In this
sense, th&abledoctrine is a ‘radical’ addition to the body of Australian constitu-
tional law. Nonetheless, there remain major diffiess between th€able doctrine
and the federal separation doctrfhélhe Kable doctrine does not prevent state
courts receiving non-judicial functions as suchislonly when those functions are
‘incompatible’ with their ‘institutional integrity'as components of the ‘integrated
Australian court system’ contemplated by the Caoustin for the exercise of state
and federal judicial power that the doctrine is ayer’> Thus unlike the federal
doctrine, theKable doctrine does not shield state courts from alesypf legislative
and executive power. Moreovéfable’s Casestill allows state parliaments to vest
state judicial functions in tribunals and other fodicial bodies? It follows that
while the Kable doctrine is an important inroad on state powers itnuch more
confined than the corresponding limitation on tlethonwealth.

Since the constitutional changes brought aboutbyKable doctrine in 1996, the
High Court, which now includes four Howard Govermiappointees, has arguably
become more conservative in its approach to thetrAlimn Constitutiorf?

38 Cheryl Saunders, ‘The Separation of Powers’ inrBEgeskin and Fiona Wheeler (edE)e
Australian Federal Judicial SystefA000) 3, 25.

37 Brandy v Human Rights and Equal Opportunity Commisg&i995) 183 CLR 245.

% (1999) 198 CLR 511.

%9 see, for exampl&uilding Construction Employees and Builders’ LalsrsrFederation of New
South Wales v Minister for Industrial Relatiofi®£86) 7 NSWLR 372.

40" Justice Michael McHugh, ‘The Constitutional Jurisgence of the High Court; 1989-2004’
(Inaugural Sir Anthony Mason Lecture in Constituabhaw, Sydney, 26 November 2004) 7
available ahttp://www.hcourt.gov.au/publications_05.ht(alewed 10 February 2005).

41 Kable v DPP (NSW{}1996) 189 CLR 51, 103—4 (Gaudron J), 118 (McHugRd)don v A-G
(Qld) (2004) 210 ALR 50, 62, 64 (McHugh J), 75 (GummowlI0 (Callinan and Heydon JJ).

42 Fardon v A-G (QIdY2004) 210 ALR 50, 56 (Gleeson CJ). See also aéB@McHugh J), 78
(Gummow J), 108 (Callinan and Heydon Xgble v DPP (NSW)1996) 189 CLR 51, 103
(Gaudron J), 116, 118-19 (McHugh J), 132—4 (Gummipw

43 Kable v DPP (NSW(1996) 189 CLR 51, 103—4 (Gaudron J), 121 (McHugFajdon v A-G

(Qld) (2004) 210 ALR 50, 64 (McHugh J).

For one contribution to the debate over shiffiagterns of constitutional interpretation in the

current High Court, see Leslie Zines, ‘Legalism, paland Judicial Rhetoric in Constitutional

Law’ (2002) 5Constitutional Law and Policy Reviexi.
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Nonetheless, ifrardon’s Casan 2004 the Gleeson Court affirmed that Keble
doctrine remains part of Australian lalkardon’s Caseaepresents the High Court’s
most significant re-examination of théable doctrine sincekable’'s Caseitself.
Although in Fardon’s Casethe High Court upheld the validity of the statevla
under challenge, no judge queried the legitimactheKable doctrine. In addition,
in another recent judgment -North Australian Aboriginal Legal Aid Service Inc v
Bradley”® (NAALAS v Bradley— the High Court extended th¢able doctrine’s
coverage to the territories, accepting that itténtioth state and territory legislative
power? Thus, in light of Fardon’s Caseand NAALAS v Bradleythe Kable
doctrine, despite recent changes in High Court naegsiidp, must now be regarded
as an established feature of the constitutionaldeapé’ The critical question is
instead its scope.

II. Scope of the Kable doctrine

What sorts of laws does th&able doctrine, as re-examined fardon’s Case
prevent state and territory parliaments from emg®iThe concepts that underpin
the Kable doctrine — in particular the idea that certaindiions are incompatible
with the institutional integrity of a state court are flexible enough, at least in
theory, to support a wide range of limitations ¢aites legislative power over state
courts. Can it be argued, for example, that thdiggdpn by a state court of a
racially discriminatory law would undermine its stitutional integrity’ as part of
the Australian judicial system? Although a majordf the current High Court
would almost certainly say no — there is no generalstitutional prohibition
against discrimination in Australian |&v— the leading High Court cases on the
Kable doctrine fail to define the concepts of incompiditipand integrity ‘in terms
which necessarily dictate future outcom®snstead the High Court has tended to
explore the question whether a function or arraregenis incompatible with the
institutional integrity of a state court on a césecase basis, focusing on the
specific features of the state legislation undeallenge. While this incremental

45 (2004) 206 ALR 315.

8 Ibid 326 (McHugh, Gummow, Kirby, Hayne, CallinandaHeydon JJ).

47 The same view is expressed in Dan Meagher, ‘Thri$of thekable Principle in Australian
Constitutional Law’ (2005) 1@ublic Law Reviev{forthcoming).

48 Leeth v Commonweal{i992) 174 CLR 45%Kruger v Commonwealtf1997) 190 CLR 1. See,
however, Fiona Wheeler, ‘Due Process, Judicial Pand Chapter Il in the New High Court’
(2004) 32Federal Law Review05, 2214 discussing the possible existencdiofied guarantee
of ‘equal justice’ in the exercise of federal judiqower.

4% Fardon v A-G (QId)2004) 210 ALR 50, 79 (Gummow J) where his Honcefedded the lack of a
formula for applying th&able doctrine. Dan Meagher has also highlighted thesigk’ nature of
the ‘notions of judicial “integrity, independencecaimpartiality” which now underlie thKable
doctrine: see Meagher, ‘The Status of Kable Principle’, above n 47.
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approach is consistent with traditional judicialthua, it provides limited guidance
for state law-makers concerned to ensure the waliditheir legislative schemés.

What is clear is that the High Court, with the gxo@n of Kirby J, is currently
applying theKable doctrine in a guarded and restrained way. Gummoin J
Fardon’s Casesuggested that the doctrine will invalidate legfisin ‘infrequent-
ly’.%" In the same case, McHugh J claimed tiatble is a decision of very limited
application’® Indeed, despite considerable litigation involvihg Kable doctrine,
the Community Protection Acemains the only law struck down by the High Court
on this basis. Moreover, there has been only oreesgful Kable doctrine
challenge in the state courfsBearing these matters in mind, a series of propos-
itions designed to provide state law-makers withegal guidance concerning the
scope of the&kable doctrine follow. The propositions and accompanyéxgmples
draw largely fromKable’'s Case Fardon’s Caseand NAALAS v Bradleyln the
course of this discussion, the actual decisiofardon’s Casas also explored.

1. First, as stated above, tKable doctrine limits both state and territory
legislative power. Theoretically, it also limits @monwealth legislative powét.
In practice, however, th&able doctrine is unlikely to add to the significant
constitutional limitations to which the Commonwé&tpower to affect state courts
is already subject While NAALAS v Bradlephows thaKable’s Caseapplies in
the territories, the state and territory limitasoare not necessarily identical in
scope. The special status of the territories underAustralian Constitution —
territories are subject to the general overridimgver of the Commonwealth
Parliament (s 122) and territory courts, unlikdestzourts, are not mentioned in the
Constitution — means that the possibility of sonifetence in operation of the
doctrine there cannot be excludédlt seems unlikely, for example, that the
Constitution guarantees the existence of a systéntewitory courts’ The

50 gee also Twomey, above n 2, 19 for criticismhefiable doctrine as uncertain prior Eardon’s
Case

51 Fardon v A-G (QId)2004) 210 ALR 50, 79.

52 Ibid 65. Kirby J, however, has applied the deerinore expansively than other members of the
current High Court. See, for example, his dissentidgments ifFardon’s CaseandBaker v The
Queen(2004) 210 ALR 1.

%3 See the remarks of Kirby J Baker v The Queef2004) 210 ALR 1, 17. Kabledoctrine
argument succeeded in the Queensland Court of App&a Criminal Proceeds Confiscation Act
2002[2004] 1 Qd R 40.

4 Kable v DPP (NSW(1996) 189 CLR 51, 116 (McHugh J).

5 It has long been accepted, for example, tha€dramonwealth Parliament cannot validly invest a
state court with non-judicial power: s@eieen Victoria Memorial Hospital v Thornt¢h953) 87
CLR 144.

%6 See Stephen McDonald, ‘Territory Courts and Fedengsdiction’ (2005) 3% ederal Law Review

57, 90-92.

Ibid 91 where McDonald says ‘there is no requiatrthat territory courts remain in existence’

(footnote omitted). But see the argument exploretVbgagher, ‘The Status of thké&ble Principle’,

above n 47.
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incompatibility limb of theKable doctrine, by contrast, is likely to constrain etat
and territory legislative power to a similar extent

2. Secondly, under thKable doctrine, a state court can still exercise non-
judicial functions so long as the functions coneerare compatible with the court’s
institutional integrity as part of the wider Auditaa judicial system. For example,
there is little doubt that the activity of indepentl merits review of administrative
action, although forbidden to a federal court, gafidly be conferred on a state
court consistently wittKable’s Case&® By parity of reasoning it follows that if a
particular function can be classified as ‘judiciafid can validly be conferred by the
Commonwealth on a federal court, it can also bemiby a state to a state court
without infringing theKable doctrine>® Over many years, the High Court has given
the constitutional concept of ‘judicial power aobd interpretation. It has
recognised, for example, that ‘discretionary powarel jurisdiction to apply broad
standard$® are part of normal judicial activity. Thus undee Kable doctrine, state
parliaments can continue to confer judicial funeficof this kind, such as those
commonly found in fair trading and contracts reviegislation, on state courts.

3. Thirdly, and as also stated above, the High Coas not developed a single
unifying test for identifying those functions thstiate parliaments can no longer
confer on state courts. Proceeding case-by-case,Hilgh Court has instead
considered a number of factors when determininghdrea particular use of a state
court undermines its constitutionally entrenchestiiational integrity’* Kable’s
CaseandFardon’s Casesuggest that functions which undermine the inddpeoe
and impartiality of state courts — whether in atityaor appearance — are
particularly vulnerable tokable doctrine invalidity®® Situations in which the
political branches of government seek to ‘co-optestcourts into reaching a
particular outcome or which involve courts actingaimanner significantly at odds
with traditional judicial procedure — such as camyrto the rules of natural justice

%8 Kable v DPP (NSW(1996) 189 CLR 51, 117-19 (McHugh J). See also &t(G&udron J), 132
(Gummow J)Wilson v Minister for Aboriginal and Torres Stréslander Affairs(1996) 189 CLR
1, 17-18 (Brennan CJ, Dawson, Toohey, McHugh and Ganid).

% Silbert v DPP (WAJ2004) 217 CLR 181, 186 (Gleeson CJ, McHugh, Gumnitayne, Callinan

and Heydon JJBaker v The Queef2004) 210 ALR 1, 16 (McHugh, Gummow, Hayne and

Heydon JJ).

Constitutional Commissioikinal Report of the Constitutional Commissi@d®88) vol 1, 393.

See, for example, the approach of GummowRhion’s Caséncluding his observation that in

Kable’s Caseit was a particular combination of features of tHSW Act that led to its invalidity’:

(2004) 210 ALR 50, 78. Of the current members ofHigh Court, McHugh J has come closest to

a ‘test’ for applying th&abledoctrine. InFardon’s Casehe spoke of the need to show that an

impugned function ‘affects ...[the state] court’s aajty to exercise federal jurisdiction impartially

and according to federal law’: at 64.

52 See, for exampldable v DPP (NSW)1996) 189 CLR 51, 116-19 (McHugh Bardon v A-G
(Qld) (2004) 210 ALR 50, 56—7 (Gleeson CJ), 62, 64-5 (MgitlJ). See alSNAALAS v Bradley
(2004) 206 ALR 315, 326 (McHugh, Gummow, Kirby, Hay®allinan and Heydon JJ).
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— are also suspett.Significantly, all three factors were present be facts of
Kable's Caseand each contributed to the High Court’s findihgtttheCommunity
Protection Actwas invalid. As discussed in Part |, the disabfemfures of that Act
‘included the apparent legislative plan to conddtie Supreme Court ... to procure
the imprisonment of ... [Mr Kable] by a process whagparted in serious respects
from the usual judicial proces¥'.

By contrast, ifFardon’s Casestate legislation with similar policy objectivesthat
considered inKable’'s Casesurvived constitutional challengé&ardon’s Case
concerned thé®angerous Prisoners (Sexual Offenders) Act 200RIl). This Act
allowed the Supreme Court on the application ofAtterney-General to order that
a serious sexual offender remain in prison evemughothe offender's term of
imprisonment had expired. Under the Act the Supr@uaert could make such an
order if ‘satisfied the prisoner is a serious dangahe community’ because of ‘an
unacceptable risk that the prisoner will commiteasicus sexual offence’ (s 13(1)
and (2)). In distinguishing this law from the fall€ommunity Protection Acthe
majority in Fardon’s Case highlighted several elements of the Queensland
preventative detention scheme. For example, utfig€ommunity Protection Act
the Queensland Act was of general application arthiited the Supreme Court to
make a detention order only if ‘satisfied by acedp, cogent evidence and to a
high degree of probability’ (s 13(3)). If this stiawd was met, the Court had a
choice whether to order continuing detention orghsoner’s supervised release (s
13(5)). The Act also provided for regular review the Supreme Court of the
continued need for a detention order (Pt 3). Is #@tting, it was accepted by the
High Court that the law did not threaten the Sumredourt’'s independence — in
contrast toKable’s Caseno perception could arise that the Supreme Coag w
being used ‘as a mere instrument of governmentydit Moreover, the Supreme
Court was required to act consistently with judipeocess?

Fardon’s Casalemonstrates that despite the outcomi€dhle’s Casestate courts
can still validly be empowered to order prevengtdetention. However, this is
provided the relevant legislative scheme presefjuetcial independence and

53 This trio of factors is recognised frardon v A-G (QId)2004) 210 ALR 50, 110 (Callinan and
Heydon JJ). See also at 76 (Gummow J). Cf at 64-eseMdlcHugh J downplayed the significance
of a departure from traditional judicial procesgletermining whether thi€able doctrine has been
breached.

% Fardon v A-G (QId)2004) 210 ALR 50, 78 (Gummow J).

% Ibid 57 (Gleeson CJ). See also at 61-2, 65—6 (MbHl), 80, 81 (Gummow J).

5 bid 57 (Gleeson CJ), 61-2 (McHugh J), 76—81 (Gomrd), 110-13 (Callinan and Heydon JJ).
Gummow J (with whom Hayne J generally agreed) edled on the criteria upon which the
Queensland Act operated — specifically the Actlect#®n of a person convicted of a serious
sexual offence and an ‘unacceptable risk’ that theyld commit another offence of the same
nature. These criteria of operation meant, in Gumdis opinion, that there was ‘a connection
between the operation of the Act and anterior attion by the usual judicial processes. A
legislative choice of a factum of some other charamay well have imperilled the validity of s
13': at 80.
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respects basic judicial procedure. The differeratgvben the legislation considered
in Kable’'s Caseand Fardon’s Casewas one of degree only, however. In this
regard, Fardon’s Casehighlights the subtle distinctions the Gleeson i€as
inclined to draw in its constitutional reasoningh&ther the legislation considered
in Fardon’s Casewas properly distinguishable from thatKiable’'s Casds clearly
open to debat¥.

4, Fourthly, whileFardon’s Caseshows that careful legislative drafting and
design will do much to shield a state law from acassful Kable doctrine
challenge, the decision offers few specific inssglmto the Kable doctrine’s
application beyond preventative detention. Nonett®Fardon’s Casemay signal
that legislation giving state courts power to imp@s indefinite sentence upon a
defendant found guilty of a criminal offence isidaf If so, this outcome would be
consistent with the decision of the Victorian CoofrAppeal inR v Moffattwhich,

in the immediate wake dfable’s Caseupheld the validity of Victorian indefinite
sentencing law® Curiously, the High Court iffardon’s Casedid not comment
upon the decision of the Queensland Court of Appredke Criminal Proceeds
Confiscation Act 2002 — the only state court decision striking down $afion on
Kabledoctrine grounds. There a Queensland law thatinexdjthe Supreme Court to
hear an application by the State for a propertyragsng order in the absence of the
affected person and without that person havingceatif the proceedings was held
invalid. In reaching this conclusion, the Court Appeal accepted that the law
required the Supreme Court to act contrary to ahfustice and to proceed ‘in a
manner which ensures the outcome will be adversbeaitizen and deprives the
court of the capacity to act impartiall{’.Although this decision turned on quite
specific legislative provisions, the outcome seeorsect in the circumstances.

5. Fifthly, it is important to recall that th€able doctrine, at least as currently
understood, does not prevent state judicial poweing exercised by state
legislatures or state executive bodies such asjuwbcial tribunals’® In other

words, the doctrine does not dictate that only togan exercise state judicial
functions. This is a significant qualification uptime scope of th&able doctrine

when compared with the federal separation of jadlippwer’® In recent decades,
state and territory parliaments have conferrechgeaf judicial responsibilities on

57 See, for example, Meagher, ‘The Status oftable Principle’, above n 47.

% Fardon v A-G (QId)2004) 210 ALR 50, 52, 57 (Gleeson CJ), 71 (Gummpw3, 95 (Kirby J).
Neither the Chief Justice nor Gummow J directly adered this point, however. See aléable v
DPP (NSW)1996) 189 CLR 51, 97-8 (Toohey J), 121 (McHugh J).

59 11998] 2 VR 229.

0 12004] 1 Qd R 40.

™ Ibid 55.

2 Kable v DPP (NSW[1996) 189 CLR 51, 103—4 (Gaudron J), 121 (McHugFajdon v A-G
(Qld) (2004) 210 ALR 50, 64 (McHugh J).

™ See generally Elizabeth Handsley, ‘Do Hard Lavak#Bad Cases? — The High Court’s Decision
in Kable v Director of Public Prosecutions (NS{¥997) 25Federal Law Review71, 171, 177-9.
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administrative tribunals — such as the VictorianilCand Administrative Tribunal

— usually with the object of promoting accessibled arelatively inexpensive
dispute resolutioi At the federal level, by contrast, the federalasafion doctrine
largely prevents the use of non-judicial tribunialghis flexible way. Nonetheless,
were a state parliament to strip its courts, egplgats Supreme Court, of judicial
power and transfer that authority to non-judiciatliies, theKable doctrine would
arguably be infringed® Such action would be tantamount to abolishing the
Supreme Court, a step which tkable doctrine prohibits.

6. Sixthly, in several respects the ultimate ingithal boundaries of the
Kable doctrine remain to be determined. For example,aenseveral commentators
have noted, there is lingering uncertainty overtiweetheKable doctrine limits the
functions that may be conferred aft state and territory courts. The activities of
state Supreme Courts are clearly subject tokhbkle doctrine, but what about
District or County Courts and Magistrates Couft§he constitutional theory that
supports theKable doctrine suggests that it should logically opetateshield all
state and territory courts that decide federal £é®am incompatible functions. On
this basis, District and Magistrates Courts falthivi the ambit of the limitatiofy.
NAALAS v Bradleyin which the High Court entertainedable doctrine challenge
to provisions of théviagistrates Ac{NT), reinforces this view. Although the High
Court decidedNAALAS v Bradlewn the basis that the relevant territory legiskati
properly understood, did not undermine the magigtsainstitutional integrity, the
decision indicates that the High Court regards ittmompatibility doctrine as
operating in regard to both Supreme Courts and $fi@ges Court€ Given the
significant role played by lower state courts ie thider Australian justice system,
this is an appropriate outcome. The real questrikely to be whether the
incompatibility test is stricter in the case oflég as opposed to lower courts. There
are hints ifNAALAS v Bradlethat this might be sb.

™ See, for example, Crawford and Opeskin, above, ©t282 (‘Small Claims Courts and Tribunals’);

Enid Campbell and H P Le€he Australian Judiciary2001) 12Building Construction Employees
and Builders’ Labourers Federation of New South Walsinister for Industrial Relation&L986)
7 NSWLR 372, 381 (Street CJ).
S Kable v DPP (NSW}1996) 189 CLR 51, 114, 117 (McHugh J), 139-42 (Gomrd). See the
argument to this effect in, for example, Lesliee&n‘The Common Law in Australia: Its Nature
and Constitutional Significance’ (2004) B2deral Law Review837, 346 and Johnston and
Hardcastle, above n 26, 223.
This question is explored, for example, in Jobnstnhd Hardcastle, above n 26, 224-9 and in
George WilliamsHuman Rights under the Australian Constitut{@999) 213.
7 Johnston and Hardcastle, above n 26, 227-8;akitli above n 76, 213.
8 (2004) 206 ALR 315, 326 (McHugh Gummow, Kirby, iay Callinan and Heydon JJ). See also
Stephen Donaghue, ‘Judicial Independei@radley, Fardon andBaket
(Paper presented at the 2005 Constitutional Law Cenée, Gilbert + Tobin Centre of Public
Law, Sydney, 16 February 2005) 3 availablatgt://www.gtcentre.unsw.edu.au/ Conference-
Papers-February-2005.agpewed 29 June 2005).
® (2004) 206 ALR 315, 326 (McHugh, Gummow, Kirby,yda, Callinan and Heydon JJ).
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In addition, there are live questions about thedffif any, that th&able doctrine
has on the conditions under which state judgesjapeinted, including their tenure
and remuneratioff.In NAALAS v Bradlegix members of the High Court raised the
guestion of ‘the application dfable to a series of acting rather than full [judicial]
appointments which is so extensive as to distog tharacter of the court
concerned® Acting appointments were not under consideratiorNAALAS v
Bradley, so the Court tantilisingly left the question op&his passage is significant,
however, because it suggests that itable doctrine may limit state power in
relation to the structure and composition of staterts as well as the functions they
perform® If so, this would be an important expansion in thach of the doctrine.
Moreover, since some state courts have made hesevpfuacting judges in recent
times — in its 2003 Annual Review, the District Cowf New South Wales
reported that 35 individuals held a commission ffe#r as an acting judge of the
courf® — the High Court’s sensitivity to this particularactice cannot be ignored.
The use of an acting judge or judges may, of coudspending on the
circumstances compromise judicial independéfce.

7. Seventhly and finally, th&able doctrine, as it emerges from the above
propositions, is clearly a constitutional work irogress. How it develops from this
point will depend largely on shifting patterns aterpretation in the High Court.
The extent to which the states seek to reform thulicial procedures and court
structures and the ingenuity of leading barrist@nsl constitutional advisers in
shaping the course of constitutional litigationlwailso be significant. For the time
being, it appears that the doctrine will evolvewdioand in a piecemeal fashion,
imposing only relatively narrow limitations on stgtower. In the hands of a more
adventurous High Court, however, the doctrine cduddreadily refashioned to
protect an expansive range of due process intereslisionally associated with the
work of the courts.

80 gsee, for example, Johnston and Hardcastle, ab@@ 236—42; Donaghue, above n 78. A further

question concerning the institutional boundarietheKable doctrine is whether it limits the
functions that can be given to state judges wh&ngm their personal capacity (as when
conducting a Commission of Inquiry, for example)r Baiscussion of this, see Johnston and
Hardcastle, above n 26, 229-30.
81 (2004) 206 ALR 315, 327 (McHugh, Gummow, Kirby,yra, Callinan and Heydon JJ). See also
Fardon v A-G (QIdY2004) 210 ALR 50, 65 (McHugh J), 79 (Gummow J).
The potential effect of thi€able doctrine on the composition of state courts atAALAS v
BradleyandFardon’s Casas discussed in further detail in Donaghue, above, 6-12.
District Court of New South Walednnual Review 200F available at
http://www.lawlink.nsw.gov.au/dc.nsf/pages/AnnualBR2view%202viewed 29 June 2005). In
1998, there were 30 acting judges on the Distriatr€Cof NSW: see Justice P W Young, ‘Current
Issues — Acting Judges’ (1998) Arstralian Law Journa653, 653. Overall, the use of acting
judges in the states and territories is becomingeriimited: Justice Ronald Sackville, ‘Acting
Under the Influence’ (2004) 218wyers Weeklg0, 11. But se€onstitution Act 197%Vic), s
80D (‘Appointment of acting Judges’) inserted ir030
84 Sackville, above n 83, 10.
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[11. Rights Protection and the Kable Doctrine

Reflecting on the wider impact and significanceha Kable doctrine, the question
whether the doctrine should be regarded as an iaddib the armoury of
constitutional human rights protection in Austraiaan important one. The answer
has the potential both to shape general understgrafithe role of the Australian
Constitution and to guide future development of doetrine itself, whether that
development proceeds cautiously or at greater p@iaken at face value, the
outcome irKable’'s Caseclearly suggests that t@ble doctrine is rights protective
in nature. The doctrine led to the invalidity of@ntentious piece of legislation that,
to repeat the assessment of MP John Hatton, wigneéesto ‘deprive an individual
of his rights before the law® In addition, the fact that théable doctrine creates a
separation of judicial power in the states and qumist the existence and
independence of state courts as part of the Aietraidicial system — albeit to a
qualified extent — also lends the doctrine a rightstective claim. All western
liberal democracies accept that an independentiprgiis an essential requirement
for the maintenance of individual liberty and therof law®

On the other hand, in an article published shattgr Kable’s Casewas decided,
Elizabeth Handsley convincingly argued that Mr Kalbhay have enjoyed more
‘rights protection’ under th€ommunity Protection Aet- which at least meant that
his continued detention was subject to some forfuaitial scrutiny — than the
alternative of detention by direct legislative de¥ For, as explained in Part Il
above, if courts are kept out of the decision-mgKkoop, then thé&able doctrine,
as currently understood, is not engaged. Of cowgsarliament or minister that
orders the imprisonment of a person in circumstaridee those involving Mr
Kable, or that gives that task to another non-jiadlibody, must face the political
consequences of their actions. But as Handsleytpomut, in the current political
climate such actions may be electoral pluses, rattan liabilities® In Fardon’s
Case Gleeson CJ similarly recognised the ‘paradoxenemt in theKable doctrine,
hinting that the doctrine could potentially reganltertain decisions about individual
rights being transferred from the judiciary to #weecutive where diminished due
process safeguards apphyBy contrast Kirby J, who has applied tkable doctrine
more broadly than any other current member of thgh I€ourt, clearly regards the
doctrine as protecting civil liberties. In his digs inFardon’s Casene emphasised
the role of the doctrine in protecting ‘the rightd unpopular minorities’.

8 New South Wale?arliamentary Debated egislative Assembly, 2 December 1994, 6278. See

also, for example, Melissa Castan and Sarah JoBepleral Constitutional Law: A Contemporary
View (2001) 147.

Shimon Shetreet and Jules Deschénes (&ddigial Independence: The Contemporary Debate
(1985) xv.

8 Handsley, above, n 73, 177-9.

8 Ibid 177.

8 Fardon v A-G (QId)2004) 210 ALR 50, 52.
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Specifically, he claimed that the doctrine helpegvpnt ‘serious injustices’ against

such groups being cloaked ‘with the semblance ditjal propriety’®

Which of these two perspectives is correct? It hpaythat both have validity and
that theKable doctrine and the outcome Kable's Caseresist neat classification.
For whether broadly or narrowly applied, table doctrine remains grounded in
the need to preserve the institutional arrangemedispted by the Australian
Constitution for the exercise of judicial power. v&in these institutional
foundations, the doctrine — like the federal sepanaof judicial power — cannot
be directly rights protective in the same way am é&xample, the express
constitutional guarantee against discriminationhenbasis of interstate residence (s
117). However th&able doctrine may — again like the federal separatiocttine
— produce a rights protective effect, particularly maintaining judicial
independence and the rule of I&w.

In addition, despite Handsley’s argument tkable’s Casewvas a setback for civil
liberties, as a landmark ruling the decision retaime capacity to shape our legal
and political culture in a way that promotes hunmights. An imperfect analogy
in this regard is with the constitutional demiseamiother piece of ad hominem
legislation, theCommunist Party Dissolution Act 19%Cth). That Act famously
failed in the High Court because of a doctrine base the rule of law under a
federal Constitutiof — in essence, the High Court found that the Conweatth
Parliament did not have power to make laws abomtngonism. The fact that state
parliaments could have legislated to dissolve tben@unist Party and were free
to impose a greater range of civil disabilities mpoommunists than the
Commonwealth, has not prevented the outcome iCdremunist Party Cadeeing
regarded as a victory for civil rights in AustralisKable’s Casecan be seen in a
similar light. Thus, while many civil libertariansould condemn the legislation
upheld inFardon’s Casethat legislation — which significantly retainsrale for
the courts in ordering preventative detention —elucontains more safeguards for
the defendant than Kable’s Caséhad never been decided.

V. Conclusion

In conclusion, is theKable doctrine a worthwhile constitutional innovation?
Acknowledging its place in our constitutional jymedence followingFardon’s

% Ibid 86. See also at 83, 87-8.Baker v The Queef2004) 210 ALR 1, 25 Kirby J said that the
Kable doctrine exists ‘not for the protection of theigidry, as such, but for the protection of all
people in the Commonwealth’. See also his discussi@6—9.

91 See, for example, Margaret Allars, ‘Theory andristrative Law: Law as Form and Theory as
Substance’ (1996) 7Ganberra Bulletin of Public Administratia20, 22—4.

92 George Winterton, ‘Th€ommunist Part€ase’ in H P Lee and George Winterton (eds),
Australian Constitutional Landmark2003) 108, 131.

% |bid 129-33. However, for these same reasonde$gor Winterton warns against overstating ‘the
civil liberty aspects of the decision’ in t@mmunist Party Casat 132.
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Case should Australians be applauding it? The uncersaope of the doctrine, in
particular the lack of a clear framework for itphapation, is a continuing cause for
concerr™ Given the general language in which much of thetfalian Constitution
is written and its role as ‘an instrument of gowveemt meant to enduré,
uncertainty in constitutional interpretation is vitable. But if a constitutional
doctrine exists, it must be possible to frame thattrine in a way that provides
reasonable clarity and predictability for those mbto observe it. Viewed from this
perspective, th&abledoctrine, a decade after its appearance, is yretéorming.

On the other hand, the recognition of a basic lefetonstitutional protection
for state courts within the state governmentalesystis surely a desirable outcome,
especially when compared to the constitutional tposithat prevailed at state
level prior toKable’s Caseln an era in which there are recurring tensiogisvben
the courts and the political arms of governmeng, limited legal and symbolic
protection that theKable doctrine places around state courts will arguably
improve overall legislative outcomes for AustraBamhe need to ask th€able
doctrine question whenever legislation affectsestaturts will necessarily lead to
closer consideration being given to the impact tateslaws on core values of
judicial independence and due process. So lonfpe@palitical process forestalls
any significant transfer of functions away from tleeurts, thereby meeting
Handsley's concerns, increased attention to thegiity of our courts is surely
a good thing. A

9 See the concerns voiced earlier by Twomey, abde19.
% Australian National Airways Pty Ltd v Commonwed[1845) 71 CLR 29, 81 (Dixon J).



