Reviewing South Australia’s Constitution

Clement Macintyre’

South Australia’s second Constitutional Conventinat in Adelaide in
August 2003. Among the major matters it considevece measures to
improve parliament and government; the size, stmgcand role of the
Legislative Council and the House of Assembly; mpdesentation and
the South Australian electoral system.

South Australia’s second Constitutional Conventmal the first to be run using a
Deliberative Poll provides a valuable opportunity donsider, deliberate and to
recommend specific changes to the Constitutioncoftls Australia and to the way
that the State Parliament operates as the suprepnesentative assembly of the
people of South Australfa.

During the Convention, delegates will be invitedexplore the workings of the
Constitution and of the Parliament, to examinertiationship between these two
institutions and to offer thoughts on how each migbrk more successfully. By
the end of the Convention, it is hoped that alljembively and individually, will
have become more familiar with the working of therliamentary processes, the
functions of the government and related agencieb arthorities, and with the
means by which the South Australian Constitutiovegishape and substance to
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Constitutional Conference held at Parliament Houskel#de, 27 and 2 8 November 1981.

Australasian Parliamentary Reviewutumn 2003, Vol. 18(1), 46-54.



Autumn 2003 Exploring the Workings of South Ausaal Constitution 47

these institutionsAt the same time, the Convention is meant to beentban a
simple process of education and familiarisatiomns Expected that the deliberations
will lead to a series of recommendations, and ¢éopfoposal of a range of reforms.
While the nature and character of these reformkmat be clear until after the
Convention, it is already obvious is that they viié received by the Parliament
with interest and with good spirit and that theyl wiand a good chance of leaving
the long history of representative government intBoAustralia enhanced and
strengthened and ready to meet the challenge® afvinty-first century.

As the best form of government for the future isisidered, it is appropriate to
reflect upon what has been done in the past. MagthSAustralians will be familiar
with many of the civic initiatives that were piomed in South Australia — but it
does not hurt to remind ourselves that many ofitraocratic practices that we take
for granted were first developed or advocated intB®ustralia. South Australia
had the first municipal government, had the firgtirts to accept evidence from
Aborigines, and, under one of the first democratimstitutions in the world,
introduced electoral reforms many years beforeratbeieties. South Australia was
the first in Australia and among the earliest ie thorld to grant adult women
(including Aboriginal women) the right to vote.tas the first in Australia, and
second place in the world, where women voted iereetpl election and, in 1894, it
was the first in the world to grant women the rigbt stand as Members of
Parliament.

This is certainly a list to be proud of — but simpéciting achievements of the past
does not necessarily mean that our current systegov@rnment could not benefit
from further examination and some considered refoA® is indicated in the
foreword to the Discussion Paper prepared ahe#tuso€onvention, ‘there is much
in our political and parliamentary processes thatka well but, equally, there are
some aspects that it is appropriate to exanfir@pecifically, the issues that the
Convention will consider are: ‘Measures to impr&®arliament and Government’;
‘The size, structure and role of the Upper Houseg(glative Council)’; ‘The size,
structure and role of the Lower House (House ofefisdy)’; and ‘Representation
and the South Australian electoral system’. Thagea once very narrow and
precise matters, but they are also ones that athoh broader and more general
debates as each offers a good opportunity to expidated themes.

Measures to improve parliament and government

A number of matters are relevant to this issueeapored in the Discussion Paper
and in the Summary Paper. Among these is the roteeoParliament itself as a
keystone of responsible government as well as akweérthe related and parallel
institutions that operate beside the Parliamene (&uditor-General and the
Ombudsman, to cite two examples). Delegates wilafled to reflect upon these

2 Constitutional Convention Discussion Pap&delaide 2003, p. 5.
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institutions and consider ways that certain reformsthem will improve the

workings of the Government and the Parliament.slimportant to remember,
however, that discussion is not limited solely twde aspects raised in the
documents. The Discussion Paper and the Summaryesigned to stimulate
discussion and debate — not to define the limits. to

As measures to improve the Parliament and Governarenconsidered, two key
points to bear in mind are the differences betwgatiaments and governments,
and the nature of the relationship that exists betwthem. In our system of
parliamentary democracy, the government is formeithinv the Parliament
(normally by the party or coalition of parties thailds a majority of seats in the
House of Assembly — the lower house), but the Ramdint also has a crucial role
in monitoring the performance of the Government arantaining a close scrutiny
of the actions of the Government. It is sometinad that the Government makes
the day-to-day decisions, but the Parliament mé#kesaws. Understandably, there
is a tension in the relationship between the tweamse of the elected members of
the Parliament form the Government (or Executivell @ome other members
constitute an Opposition that is expected to chgkeand criticise the Government.
Yet, despite this clear division, we talk of theaffPament’ as a single institution
with one of its key functions being the monitoriaugd scrutiny of the Government.
This means that there should be distinguishingth@none hand, between what
governments can and cannot do and, on the othel; taaways that the institution
of the Parliament can act to make the Governmeouattable and, through the
elected representative character of the Parliamdtinately answerable to the
voters.

The accountability of Government is important, antias been subject to close
examination in recent years in parliamentary demnges around the world. There
is a growing body of evidence to suggest that #hth fthat citizens have in their
system of government and parliament is in decliiheere appears, to some at least,
to be a growing gap between the wishes of theeriizand the actions of the
government. Those that make this claim talk of emdcratic deficit’. This was
described by one recent Federal politician ascdrecerous growth of cynicism and
... sense of alienation for many citizeh# response to this perceived democratic
deficit a number of solutions have been proposetdeiegates are invited to put
forward their own ideas. One that will be considere the concept of Citizen
Initiated Referendum. This is explained in someidéh the Discussion Paper and
in it there are arguments for and against its duotion in South Australia. It is true
that the use of Citizen Initiated Referendum wadokda radical departure from our
traditional political system and it is not used ahgre else in Australia. For some,
however, this is part of the attraction and tho$® wupport its introduction argue
that it has worked well in those parts of the wavliere it has been introduced.

3 Peter Reith in L. Hill, ‘Democratic Deficit’ in C. &tintyre and J. Williams (ed$}eace, Order
and Good Government: Constitutional and ParliameptaeformWakefield Press, Adelaide,
2003, p. 133.



Autumn 2003 Exploring the Workings of South Ausaal Constitution 49

As with Citizen Initiated Referendum, so with allet other suggestions for
improving the Parliament and the Government in Bddstralia. A key question

must be, will the reform proposed genuinely leadbaiter outcomes. Reform
simply for the sake of reform will rarely lead tmprovements. Proposed reform
based on careful consideration of the issues anth@measured view of others,
however, may well make a valuable contributionhte tesults of the Convention.

Size, structure and role of the Legislative Council

With respect to the Legislative Council it is far say that its role has changed
quite considerably in the course of its historym@oof this change has come as a
result of reforms to the electoral system usedléotanembers of the Legislative
Council. It has also come simply because of evohaiy processes in the broader
parliamentary context. In its early years the Ligige Council was explicitly
intended to protect the interests of a restrictadien of South Australian voters —
there was once a property qualification that lihitee number of voters. It was not
until the 1970s that all enrolled South Austrahenters were able to cast a vote in
elections for the Legislative CounéilThe Legislative Council was once seen as an
undemaocratic house (in that not all could voteifermembers) and as a brake or
check upon the perceived ‘excesses’ of the Govemhinethe lower house. Now,
however, as a democratically elected house (sogweaven more democratic than
the House of Assembly), its supporters see it agiml a valuable role as a house of
review.

In some respects, this role as a house of reviesvblean strengthened in recent
years. The electoral system used for the Legigafouncil now means that no

single party usually holds a majority of the s@atthe Legislative Council. Indeed,

no single government — Labor or Liberal — has reeltajority of the seats in the

Legislative Council since 1975. So, in contrasthe House of Assembly where

governments depend upon secure majorities, thidstem mean that legislation is

passed by the Legislative Council more as a reguiegotiation and agreement —
after review and reflection — not just becausenglsi party can force it through by

sheer weight of numbers.

There are several quite specific proposals forrnefof the Legislative Council and
to enhance it as a house of review. These inclueferms to the Parliamentary
Committee system so that more — preferably all —thefstanding committees are
located in the Legislative Council (where they kegs likely to be dominated by
the Government); ceasing to appoint members of ltbgislative Council as

Government Ministers (and thus diminishing theuefice the Government might
hold over some members); and equipping memberd@flLegislative Council

with more resources to enable them to apply greatgécal scrutiny to proposed

4 D. JaenschCommunity Access to the Parliamentary Electoral Bsses in South Australia since
1850, State Electoral Office, 2003, p. 31.
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legislation. Some other proposed reforms are deg@ndpon changes to the
electoral system and are dealt with under issue fou

A more radical proposal is simply to do away withe tLegislative Council
altogether. Some commentators have argued thatethislative Council is largely
redundant in our current systémwhy do we still need two houses in the South
Australian Parliament? Both are now democraticalgcted and there is a
considerable overlap in the functions that theyfgrer. If we could build the
Legislative Council’'s review functions into the pealures of the House of
Assembly, would we still need an upper house? df tlegislative Council was
abolished it would also mean that the Governmenthefday could reasonably
expect to get the bulk of its legislative prograasged without the risk of being
blocked by a hostile upper house. The two newatibpzents in Australia — those
in the Northern Territory and the Australian Calpifeerritory — were both
established with a single house and the Parliawme@ueensland voted to abolish
its upper house in the 1920s. New Zealand providesther example of a
parliament that began with two houses but has smoeed to ‘uni-cameral’ or
single house system.

Size, structure and role of the House of Assembly

Similar, though perhaps less controversial, questemerge when considering the
House of Assembly. Rather than the possible abalibf the House of Assembly, a
more common debate has been about the appropizate How many members
should be elected to sit in the House of AssemBg@¥eral observers, including
some current members of the House of Assembly fwerious times, argued for
a reduction in the number of membé&udostly these arguments have been based on
the range of tasks and responsibilities that aserasd by members of Parliament,
on the development of new technology that allowseanber of Parliament to be
more easily in contact (even if only electronicalljth a larger electorate and more
voters, and on the possible savings that would bdemwith a reduced bill for
salaries and superannuation. All these arguments $@me merit.

There are, however, counter arguments to a reduttithe number of members of
Parliament. It would tend to weaken the Parlianseentpacity to exercise critical
scrutiny over the Government of the day, and woutdluce the level of
representation that is central to the role of thes¢ of Assembly. Unless the House

® See for example public submissions to the Conititat Convention Parliamentary Steering
Committee, http://www.constitutionalconvention.sa.go/main.php?page=submissions and the
Advertiser, passim.

See for example, M. Rann, ‘Parliament — 10 ideasdform’, undated press release (1995) and
Peter Lewis annexure to Compact 2.3 ‘reduce the pumiMembers of Parliament in both Houses
to 35 in the House of Assembly and 17 in the Legjig Council or such other number as the
Convention determines is desirablettp://www.constitutionalconvention.sa.gov.au/mgirp?page
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of Assembly is a sufficient size so that there ¢seadible and effective opposition to
challenge and criticise the Government, and urtlesie is a pool of Government
back-bench members of Parliament giving a sympiatiget critical appraisal of the
Government, then the task of keeping the Governnamtountable to the
Parliament — and thus to the voters — will be alimiogpossible. Similarly, it is
argued that if there were fewer members, then eamiid represent more voters
and larger geographical electorates, and thamtigbt well lead to members being
less responsive to the interests of local commemind less frequently available to
hear the views of individual voters.

Another matter relevant to any consideration obmef appropriate to the House of
Assembly is the position of the Speaker. Given tiha Speaker of the South
Australian House of Assembly not only chairs theetimgs of the House, but may
also exercise a casting vote; is responsible feratiiministration of the House and
for the allocation of some resources in the openadif the House; and is the formal
public representative of the House, it is easyde that this is an important and
sensitive role. Although the office of the Speatethe South Australian House is
currently held by an Independent member, traditigriais usual for a member of
the governing party to be elected to this offiae.light of the importance and
sensitivity of the role, it has been suggested 8pakers should either be asked to
sever all ties with their party after election gse&ker, or be drawn in some way
from outside the Parliament and be free of allyppdiitical affiliation. If a change
to the current model is to be recommended, it {goiant that the means by which
the independence of the Speaker can be bestdedits considered.

Representation and the South Australian electoral teys

Perhaps the best way to begin consideration opasgible changes to the electoral
systems used in South Australia is to start frdmasic understanding of our current
model. For the election to the Legislative Courglil 22 members are elected using
a State-wide proportional representation systeneakh State general election half
the seats (11 of the 22) are filled and each merabéhne Legislative Council is
elected for a so-called ‘double-term’ of eight yedn the House of Assembly all 47
members are elected at each general election (&weryears) and each member is
elected to represent a specific geographic arealledcan electorate or an electoral
district. These members are elected using a forpraferential voting. The fact that
each house is elected using a different system isyportant point.

Defenders of the current arrangements point out the two systems give a
combination of local attention, and a diversitypaflitical interests. A member of
the House of Assembly is elected as a local membBarliament — to represent a
specific community or group of communities, and rhems of the Legislative

Council are elected from across the State which,tdyproportional representation,
means that they are more likely to be from a broaalege of parties.
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Critics of the current arrangements have identiiedumber of concerns. | will
touch on only a few. Beginning with the House os&mbly, it is argued that single
member electorates tend to discriminate againssitiedler parties. We can see an
example of this in the 1997 State election when&tstralian Democrats received
just over 16 % of the House of Assembly first prefee votes across the State, yet
did not win a single seat in the lower house. Thigistice’, in the eyes of the
critics, could be corrected by adopting a systemmolti-member electorates with a
form of proportional representation used to eleembers. If we adopted this
system we would bring our electoral practices aldsethe electoral system first
proposed for South Australia by the pioneer pditiceformer Catherine Helen
Spence in the late nineteenth century.

Turning to the Legislative Council, it is clear thahile the results of elections to
the Legislative Council are more proportional, hattthe share of the seats won by
the parties is more likely to correspond to thédiare of the total vote, there is
concern that treating the whole of the State asg@eselectorate means that there
can be no guarantee that all regions of South Alstrwill necessarily be
represented in the Legislative Council. The intiithn of electoral districts, or
regional seats, would produce this result, butalyralso reduce the proportional
balance of the outcome.

A further issue in relation to Legislative Couneléctions is the use of the double
term. This was originally defended on the basi¢ ithaould act to slow wild and
short lived movements in political support amoneg troters, but its continued
existence is harder to defend now that the samerwatlect members of both
houses, and now that there are four years betweetioms and the double term has
stretched from six to eight years. If we did awathwhe double term and moved to
a system whereby all 22 members of the Legisla@eaincil were elected at a
single election, then the share of the vote (orgineta) required for election would
fall from about 8.3 % to just over 4%. Some ses #8 too small a share of the
State-wide vote in that it would lead to the electof fringe candidates: others
advocate the change precisely because it woulikly ko lead to an even greater
range of parties and groups being elected to tigéslagive Council.

There are other electoral reforms that might alsorant consideration. These
include voluntary voting to replace the current poisory system, optional
preferential voting (a system already used in sqads of Australia) and the
allocation of a certain number of seats in suchag &s to ensure the representation
of some groups in the Parliament. It has, for eXanpeen suggested that one seat
in the House of Assembly be reserved for indigencaisdidates?Others have
suggested reforms that would lead to a more eqeradey balance among members
of the Parliament.

" Peter Lewis, submission to the Constitutional Cative Parliamentary Steering Committee,
http://www.constitutionalconvention.sa.gov.au/mahp?page=submissions
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The ‘fairness clause’

Before | finish, | want to raise just one more raatteform of the ‘fairness clause’.
This is a provision in the State Constitution timetans that all lower house electoral
boundaries are examined and, where necessaryawaidifter every State election
to ensure that, wherever possible, the party raagithe majority of the House of
Assembly votes throughout the State after the idigion of preferences, can
expect to win a majority of the seats. It was idtroed in 1991 after a series of
election results in which one or another of theiparsecured the bulk of the votes
across the State, but because of a concentratioot@$ in certain seats, was unable
to win enough seats in the House of Assembly tmfargovernmerit.

The fairness clause was intended to lead to fawécomes. However, one of the
consequences of the regular re-drawing of some darigs is that it means that
voters can find themselves regularly moving betwadjoining seats, and members
of Parliament who work to build links with certdimcal communities find that the
voters in their electorate have changed. Otheicsritave suggested that because
the calculation of votes is made on the basis efttto-party-preferred vote (the
notional final vote after the distribution of predaces) it discriminates against the
smaller parties. So while it is difficult to argagainst something called ‘fairness’, it
may be that the periodic review should be lessuatithan every four years.

These, then, are the four issues: an improved aocduatable Parliament and
Government, the role of the Legislative Councig tble of the House of Assembly,
and the electoral system. It should be pretty dlear none of these is a discrete or
self-contained issue, but rather that consideratiband ideas for one will have
implications and consequences for the others. Hewalis also important to add
that the implications and consequences will notilbéed to the issues listed for
your consideration. They will help to shape anduierfice the broader pattern of
some of the key public institutions in South Aul&raThis means that delegates
have both a responsibility to apply themselvesh&grocess of deliberation, and a
great opportunity to contribute to reform. In tlisntext it is worthwhile being
mindful of three points.

The first is that the recommendations that emehgeilsl be both attractive and of
benefit. They should also be the sort of propodals will be practical and do-able
and acceptable to the broader community and tdPtréament which ultimately
must ratify any proposed reforms.

The second is the need to be generous to futurergions of South Australians. In
over 150 years, this is our second Constitutionahv@ntion and the first that is
composed of a random sample of citizens. Who kneken reform will be next on
the agenda? Accordingly, consider how the systeghiwvork for the next political

8 The Hawke Centre, submission to the Constituti@ualvention Parliamentary Steering Committee,
http://www.constitutionalconvention.sa.gov.au/mahp?page=submissions
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generation — and the one after that. What seerbarnely work under strain now,
may work well in the future; similarly, what seemnsproblematic now might not
work at all in the future.

Thirdly, be realistic about what can be done. Them@onwealth Constitution
would probably strike out some reforms that havenbproposed. Others are so
simple and easy we must wonder why they have rext béended to sooner. Above
all, remember that constitutional change tends ¢oelolutionary rather than
revolutionary and, on balance, it is better to malewly with caution, than
speedily without due care.

Each delegate to the Convention has an opporttmitgake a contribution to the
reshaping of some of the key political institution$South Australia. It was recently
pointed out in another place that section 2 ofAbstralia Act specifies that one of
the functions of the State Parliaments is to leggsifor ‘peace, order and good
government® These are admirable aspirations and goals. Alégiges to the

Convention have an opportunity to contribute idied will assist South Australia
moving closer to those goals. A

9 Australia Act 1986s 2(2)



