Domestic Proceduresfor International Treaty
Actions: The courtsand unincor porated treaties
iIn New Zealand

Allan Bracegirdle*

l. Introduction

This article is a companion paper to a recentlyliphbd article that provides a
detailed description of the international treatyamination procedures that New
Zealand has put in place to increase the role ofidf@ent with respect to
international treaty actiorfsThat article noted that a separate article wowdd b
addressing a further important (but largely unreisgd) background issue to the
new procedures. That issue concerns the relevartlaw particularly with respect
to unincorporated treatiés.

It is suggested that the question of unincorporateaties is of special importance
to the relationship between international law awehéstic law in countries like
New Zealand, and to the relationship between aéletbranches of government.

* Legislative Counsel, Office of the Clerk of the M Zealand) House of Representatives. The
article, which is written in a personal capacity,biased on a paper presented to tH& drinual
meeting of ANZSIL in Wellington in July 2003 (witlyenerally minor additions and other
amendments).

See Bracegirdle A, ‘Domestic Procedures for Iraéamal Treaty Actions: Description of New
Zealand Procedures’ (2003) 14 PLR 28.

An unincorporated treaty is one that has not lieesrporated into domestic law through legislation
passed by or under the authority of Parliamenteaty is only incorporated into domestic law if,
and to the extent that, the statutory provisioneg g the force of law or other direct application
effect. Otherwise, it is, properly, only the statyt provisions that apply. A treaty that has
undergone transformation into statutory provisieneot thereby ‘incorporated’ into domestic law.
Mere references in a statute to a treaty are asonorporation.
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The treaty examination procedures point to possitidelopments in those
relationships. On a broader front, the procedurey ftme pointing towards an
emerging convergence in different internationalrapphes to the domestic legal
status and application of treaties and to inteonati law generally. But if so, it is
important that any recourse by the courts (andBkecutive) to unincorporated
treaties is managed with sensitivity to concerres @ertain aspects of globalisation
and over democratic accountability.

The purposes of this article, then, are severakt,Ft examines the primary case
law of the Court of Appeal, New Zealand’s highesingstic court until the advent
of the Supreme Court in 2004, on the use madeaatties that have not been
incorporated into domestic law by Parliament. Rafdvecent decisions from other
jurisdictions of the Privy Council, New Zealandiglhest court until its replacement
by the Supreme Court last year, are also noted.plingose of that examination is
to show that the Court of Appeal has been presagainst, if not pushing out, the
constitutional boundaries in this area, to the ioent of Parliament’s role as
lawmaker. Second, the article responds to soméefenthusiasm that has been
expressed in New Zealand at constitutional devetapmof that kind, suggesting
that it is misplaced and that such developmentgester enhance rather than limit
the power of the Executive vis-a-vis Parliament.irdhin relation to the
incorporation and application of treaties, thecktpffers some suggestions that are
more sensitive to democratic concerns and thedstgof Parliament.

Il. Court of Appeal Decisions Concerning Unincorporatde
Treaties

@ General position at international law

As is well known, in countries (such as many in @@mmonwealth) that follow a
‘dualist’ approach to the relationship between riné¢ional treaties and domestic
law, treaties form part of domestic law only if yh@re incorporated into it through
legislation passed by or under the authority ofi®aent, and the act of becoming
party to a treaty has consequences only at inferrtlaw and not also at domestic
law. In the case of countries that follow the ‘nsihapproach, the argument for
treaties applying directly in domestic law on a-ealecuting basis can be made on
the ground that Parliament (or one House of Padigjwill have given its consent
to them; in the case of the dualists, the only pairwhich it may be possible to talk
of parliamentary ‘approval’ of a treaty is whenildgtion is put before Parliament

3 ‘Globalisation’ has generated a vast literaturd & beyond the scope of this article. There is no
even consensus on a definition of the word, bud&dessness, interdependence and interconnected-
ness are among the simplest suggestions. ‘Demo@atiountability’, in the present case, means:
(a) maintaining the accountability and responsigsr# the Executive to the national representative
institution (Parliament), and (b) applying foreilgmv to the citizen only as enacted by Parliament.
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and passed to implement the treaty in domesticitagsircumstances where it is
clear that that is the purpose of the legislation.

For the dualists, it therefore follows that, unlélss treaty has been incorporated
into domestic law, it ought not be applied (or ottiee recognised, other than to a
limited extent) by the domestic courts. If that ngiple is not respected,

international treaties would be brought into donee$aw, and be binding on

ordinary citizens, without any parliamentary invaiwent. Concern about a
‘democratic deficit’ and suspicion about internatib treaties (and perhaps
international law more generally) could be expedtefibllow.

(b)  Tavita and Baigent cases

There are signs of such concern in several cowitrie New Zealand’s case,
standard dualist principles were reasonably wetlesB (and international treaties
received little attention in the New Zealand coumstil the mid 1990s, when
unincorporated treaties were relied on againstGtavn in two Court of Appeal
decisions in the human rights area. One of thosesz&nown aBaigent’s Casg
can be explained, at least in part, on the grodreh@nomalous fact situation, and
did not in any event involve direct application ife treaty, the International
Covenant on Civil and Political Rights, that waawdn on in the judgment. It is also
perhaps worth noting that the international obl@athat was drawn on in that case
was Article 2(3) of the Covenant which requires effective remedy for the
violation of rights or freedoms ‘as herein recogudis The substantive right at issue
in the case, section 21 (concerning unreasonahbtelseof the New Zealand Bill of
Rights Act 1990 (a statute which affirms New Zedlancommitment to the
Covenant but was not necessary for New Zealand'pleimentation of or

4 This summary of the legal position is not intethde understate the complexities of monist/dualist
approaches: see further below (nn 87-90 and thedkxed thereto).
5 Particularly in Australia. Ironically, in the miosontroversial case there in recent timdaister for
Immigration and Ethnic Affairs v Teofi995) 183 CLR 273, where the Australian High Court
decided that ratification of a treaty created atilegte expectation that a decision maker will iact
accordance with the treaty, it was the Australiamv&nment that was on the receiving end of the
‘democratic deficit’. A Joint Statement was made Awstralian Ministers in response to the
decision at the time, and successive Australianegowents responded to it by introducing
legislation, the Administrative Decisions (Effedtlnternational Instruments) Bill. Such legislation
was enacted in South Australia, and the case hasrgted a substantial literature. However, the
decision probably no longer represents the lawiémv\of the very recent criticisms of it by 4 of 5
Judges of the High Court in a decision that wennimausly against the applicant: S@e Minister
forimmigration and Multicultural Affairs; Ex parteam (2003) 195 ALR 502.
The leading case was probalfghby v Minister of Immigratiofil981] 1 NZLR 222. For an
excellent summary of the principles more generaltythe relationship between international law
and municipal law, see Jennings R and Watts A (€dispenheim’s International Lawi992 (¢
edn), Vol 1, paras 18-21. See also AusMidern Treaty Law and Practiq2000), especially Ch
10, ‘Treaties and Domestic Law’'.
" Simpson v Attorney-Generfdl994] 3 NZLR 667.
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compliance with that international instrument whikéw Zealand had ratified over
a decade earlier), is in quite different terms he tcorresponding’ right in the
Covenant, Article 17 concerning arbitrary or unlawinterference with privacy,
home, etc.

Too much has been made of the other c@iaeita v Minister of Immigratiofiin
which the Court considered as ‘unattractive’ ang@isting to ‘window dressing’,
comments by the Crown to the effect that Ministard Departments are entitled to
ignore international instruments in the exercis¢heifr discretion under legislation.
In that case, the treaties at issue included thev€dion on the Rights of the Child,
which New Zealand had ratified earlier in the samar but which had not required
separate implementation in New Zealand law. TherGmmmented that legitimate
criticism could extend to the Courts if they were @ccept the argument that,
because a domestic statute giving discretionaryep@wn general terms does not
mention international human rights norms or oblws, the executive is
necessarily free to ignore them.

But several aspects of the case should not be amkati, notwithstanding the
reference that has been made to it in other NewaAdacases and the influence that
it seems to have had on the subsequent controlveesision of the Australian High
Court inTeoh’s Casg It was only an interim judgment of the Court ofpgal, and
the appeal was adjourned sine die (although awiahe plaintiff's removal from
New Zealand under immigration legislation remaiiretbrce). The point about the
domestic legal status of international instruments not fully argued, and the
Court considered that a final decision on the amguimvas neither necessary nor
desirable. If the Court was intending to enhaneestiatus of international law, and
human rights treaties in particular, it is not clbaw it could achieve that in the
absence of recognition that governments are cdmigpat international law with
the other states parties in becoming party toigea@nd that it is under that law that
governments are accountable for alleged non-cong#iavith treaties. The precise
purport of the case is also obscure. It did noidéethat international treaty obli-
gations founded mandatory relevant consideratisnsh( that failure by decision
makers to take the obligations into account woeldder the decisions reviewable
in the courts) on the facts before it. Ratherpipears simply to have been leaving
that open as a possibility for further developmimnthe courts in future.

(©) Other cases

In New Zealand’'s case, what is perhaps most sgamfi is that no further
conclusive development, in respect either of treabjigations as mandatory
relevant considerations or of the application ofinoarporated treaties more

8 [1994] 2 NZLR 257. The relevant Ministerial deoisiat issue in this case was taken before the
child was born and before New Zealand became pattye main treaty at issue.
® See above, n 5.
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generally, has yet taken place. This is despitdatiethat treaties have come before
the Court of Appeal frequently sinceavita case The Court of Appeal set out
relevant considerations Puli’'uvea cas® andRajan cas¥ (and also examined the
relevant statutory provisions), but again did ne¢a to take final decisions. kew
Zealand Air Line Pilots’ Association cadit reiterated the long-standing orthodox
point that the stipulations of a treaty duly rafiby the executive do not, by virtue
of the treaty alone, have the force of law, anddnt on to note that the giving of
full effect to treaty provisions in New Zealand léswrequired in some cases and not
in others and that, if national legal effect is s the effect might be given
indirectly as well as directly. ITangiora casg® upheld on appeal to the Privy
Council, it decided that international treaty psions, when used to assist in the
interpretation of domestic statutes, must be reievand applicable to the
construction of the statute concernedBiatler's casé* another case of judicial
review in the immigration (refugee) area, it notbdt if the courts could consider
applications for review in such cases, the basitcyple that the executive cannot
change the law by entering into treaties in theeabs of securing any necessary
legislative change would appear to be avoidedNitholls and Tikitiki casg® it
stated that international considerations are refewaly in the process of bona fide
interpretation of domestic legislation, not to ¢esambiguity or uncertainty that is
not there, and it specifically agreed with the &tdr-General’'s submission that
international law is available to clarify Parliantsrintention, but not to reshape it.

Extensive reference was made to relevant treatjegh® Court of Appeal in a
case that was concerned with whether ‘same sextiagas must be permitted
under anti-discrimination la#. In that case, the Court decided against further
development of the law. The law was further devetbfpy the Court in a
defamation case involving qualified privilege anadlifical comment, but in that
case the international material provided only leditsupport and, on appeal, the
Privy Council referred the decision back for reddagation to the Court of Appeal
where a different balance was strdékThe common law on privacy has been
developed by the Court in another recent case saneé of the comments on and

10 puli'uvea v Removal Review Author{y996) 2 HRNZ 510 and [1996] 3 NZLR 538 (application
leave to appeal to the Privy Council only).

11 Rajan v Minister of Immigratiofl.996] 3 NZLR 543.

12 New Zealand Air Line Pilots’ Association Inc. v Attey-General and Othefd997] 3 NZLR 269.

13 Wellington District Legal Services Committee v Tang{1998] 1 NZLR 129.

14 Butler v Attorney-General and Refugee Status Appaathority [1999] NZAR 205. At the
suggestion of the Court, the Refugee Convention (antb&bl) was subsequently enacted into NZ
law, but unhappily the Immigration Amendment AcB®%chieved a lack of clarity on the issue of
incorporation.

15 Nicholls and Tikitiki v The Registrar of the CourtAgipeal and Attorney-Generf1998] 2 NZLR
385.

16 Quilter v Attorney-Generd1998] 1 NZLR 523.

17 ange v Atkinson and Australian Consolidated Press[1998] 3 NZLR 424; see also at [2000] 1
NZLR 257 (Privy Council), and [2000] 3 NZLR 385 (CooftAppeal — second decision).
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use of unincorporated treaties in that case are ittty borderling'®
Unincorporated treaties, including the United Nasi©onvention on the Law of the
Sea, were extensively relied upon by the Court inagitime casé? But that was
done on the back of a determination by the Couwat ¢ghprinciple set out in that
Convention to the effect that the state of natibpabf a ship has exclusive
jurisdiction over the ship on the high seas is aetbry of customary international
law (and thus part of domestic law in any eventierethough the only recent
application of customary international law in theviNZealand courts had been in
cases involving sovereign immuniy/In other words, customary international law
operated as a hook (or Trojan horse) to make a auwlbunincorporated treaties
accessible to the Court, in a circumstance wheeeusge of such law was not
obvious, or even available, on the face of theusday provision concerned.

Unincorporated international human rights instrutedrave informed, but have not
actually been applied in, decisions of the Courbiher recent cases where the
Court has rejected the appeals of the plaintiffeppeals have been allowed on
other ground$! One recent case, involving the application of avision in the
Agreement on Trade-Related Aspects of IntellectRedperty Rights (TRIPS),
concluded under the auspices of GATT/WTO as parthef Uruguay Round
agreements in 1994, is less easy to square awaypniiciple, but the context of

18 Hosking v Runting2005] 1 NZLR 1.

19 Sellers v Maritime Safety Inspectfit999] 2 NZLR 44. For a recent criticism of thissea on
statutory interpretation grounds, for using intéiovaal law to create an exception to a statute in a
manner that undermines a stable legal system, smesE, ‘Questioning the Dogmas of Realism’, in
Bigwood R (ed.)Legal Method in New Zealand: Essays and Comment@@®&1), at 293-5. Also,
it can be drawn from the article by Geiringer Tavita and All That: Confronting the Confusion
Surrounding Unincorporated Treaties and Administeataw’ (2004) 21 NZULR 66, that the broad
model of presumption of consistency with internagibobligations that was applied in this case and
New Zealand Airline Pilots’ Association cas®y be more radical in its potential implicatidos
domestic law than th€avitamodel of treaties as mandatory relevant consierst

20 seeMarine Steel Ltd v Government of Marshall Islaféi881] 2 NZLR 1;Buckingham v Hughes
Helicopter[1982] 2 NZLR 738;Reef Shipping Co Ltd v The ship ‘Fua Kavend®87] 1 NZLR
550; Governor of Picairn and Associated Islands v Suftt®95] 1 NZLR 426;Controller and
Auditor-General v Sir Ronald Davisgh996] 2 NZLR 278; andir New Zealand Ltd v Director of
Civil Aviation & Attorney-Generagl2002] 3 NZLR 796 (also act of state).

2 Tranz Rail Ltd v Rail & Maritime Transport Unidd999] 1 ERNZ 460Mendelssohn v Attorney-
General[1999] 2 NZLR 268R v N[1999] 1 NZLR 713R v Harlen(1999-2001) 18 CRNZ 58R
v G[2002] 3 NZLR 233D v S[2002] NZFLR 116R v Oran(2003) 20 CRNZ 87; ang v Jackson
CA401/01, 27 August 2002 (unreported). But Bee Poumak$2000] 2 NZLR 695 an® v Pora
[2001] 2 NZLR 37, as to the International CovenantGivil and Political Rights supporting the
New Zealand Bill of Rights Act 1990 with reference ¢dticisms by the Court of criminal
sentencing legislation having retrospective effeER v D[2003] 1 NZLR 41, as to the Sentencing
Act 2002 (in relation to the sentence of preventietéention) only being subject to interpretation
consistently with the Covenant if the words of tteige allow it, andER v FR[2004] NZFLR 633,
as to the Covenant not being incorporated and notiging a basis for a declaration of
inconsistency.
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that case is complex and difficult and it is nasiBaconstrued? Other recent cases
have also extensively referred to, but without @pjpeg to be decisively determined
by, GATT/WTO customs valuation codes that have begiemented in, but not
incorporated into, New Zealand I&.

(d) Influence on High Court

In the lower courts in New Zealand, it is probatblat the Court of Appeal decision
in Tavita casehas had a significant influence on the balancéefcase la’ But
both pre- and postavita, statements of orthodox principle by the High Gaian
be found” In the preTavitacase, the judge put it forcefully:

| can accept that, as a matter of proper conduittiskérs of the Crown should, in
principle, seek to uphold New Zealand’s internadlarbligations. They are the
executive of the country, and we do not wish toopee an international pariah.
However, it is a further and long step to hold tih&tre is some consequential
generalised duty, enforceable at law, to that éffedt for the Courts to direct
Ministers to obey the UN Charter? Internationalantions of various
descriptions? ... What is certain is that ateoby way of mandamus to a
Minister to (indirectly) procure compliance with W&ealand’s international
obligations in a way which will benefit the applitais in substance the
enforcement of an international treaty — not itpelft of domestic law — for the
benefit of that private citizen applicant. | wilbhdo indirectly something which the
Court is forbidden — and for good public policy seas — to do directl§?

22 pharmaceutical Management Agency Ltd v CommissiafiePatents[2000] 2 NZLR 529, a
decision now arguably corrected on this point afigiple byPfizer Inc v Commissioner of Patents
[2005] 1 NZLR 362. See alsdnheuser Busch v Budweiser Budvar National Corpord®03] 1
NZLR 472, where the reference to unincorporatedyrpeovisions (the TRIPS Agreement and the
Paris Convention for the Protection of Industriabparty) played a much more peripheral part in
the decision.

2 Elitunnel Merchanting Ltd v Regional Collector of @ras(2000) 1 NZCC 61, 151ntegrity Cars
(Wholesale) Ltd v Chief Executive of New Zealand Cust®envicg2001) 1 NZCC 61, 198 hief
Executive of New Zealand Customs Service v Nike Newndeatd [2004] 1 NZLR 238. See,
similarly, Chief Executive of the New Zealand Customs Service kaidRe&Engineering &
Contracting Ltd(2002) 1 NZCC 61, 217, concerning the 1983 Inteomati Convention on the
Harmonized Commodity Description and Coding Systewptatl under the auspices of the then
Customs Cooperation Council (now the World Customs sgtion). On the implementation/
incorporation distinction, see above n 2.

24 One recent commentator has referred to the cimmfuend lack of consistency characterising the
High Court’s jurisprudence as it has grappled wlth mandatory relevant considerations approach
to treaties and virtually ignored the presumptidrcansistency approach: see Geiringer C, above n
19, at 98-101.

% gee, for exampleFederated Farmers of New Zealand Inc v New Zealand P®80-92] 3
NZBORR 339;Lawson v Housing New Zealafith97] 2 NZLR 474.

2% |bid, at 390. However, in a more recent case, the §adye seems virtually to have accepted that
the Deportation Review Tribunal was bound to conséteunincorporated treaty obligation, Article
11 of the International Covenant on Economic, Scaf Cultural RightsRahman v Deportation
Review Tribunal & Ministerof ImmigratigtHC CP49/99, 26 September 2000 (unreported).
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One author, after citing that case, went on to rtbie increasing influence of
international law in judicial interpretation of destic law, but concluded:

the Courts will need to avoid overemphasis of imiéional law which has not been
enacted in the domestic law. Otherwise, the leyistamay decide to intervene in
order to maintain basic principles of parliament@eynocracy’

The foregoing examples of cases from New Zealaegfgrience make it difficult
to avoid the conclusion that the floodgates hawe npened, or perhaps that the
goalposts have now shifted, in terms of the infaeerof unincorporated inter-
national treaties in domestic l&vThat is a development which probably made a
response by Parliament in terms of the internatitneaty examination procedures
inevitable.

lll.  Respecting Parliament’s Role
@ Callsfor further developments by the courts

In New Zealand, there has probably been more conedgth the Crown’s
implementation of and accountability for complianegh treaties to which it is
party, than with the courts giving effect to unirparated treaty obligations. There
have been articles of a descriptive kind by onb@utommenting on the question
of a more broadly receptive approach to internatidmman rights instruments, and
treaties in general, in New Zealand I&But the judicial developments have also
inspired calls in New Zealand for the courts tofgther in this area. There have
been calls for international treaties to be usegludicial review, specifically for
international obligations to found mandatory rel@veonsiderations on the part of

27 williams D, Environmental and Resource Management L2{vedn (1997), para 2.24.

2 One recent study which analysed all reported Cofu&ppeal decisions in the 3 years 1976, 1986
and 1996 reported that international treaties wetiied on in 13 per cent of cases involving
statutory interpretation by the Court in 1996, coredato none in 1976 and 1986: Allan J,
‘Statutory Interpretation and the Courts’ (1999) NBULR 439. However, for a criticism of the
limitations of that list, see Keith K, ‘Sources lodw, Especially in Statutory Interpretation, with
Suggestions about Distinctiveness’, in Bigwood, abav 19, at 89-90; and for a different list,
which nevertheless shows substantial growth irtioita of international legal texts, periodicals and
law reform materials, see Richardson I, ‘Trendsudginent Writing in the New Zealand Court of
Appeal’,ibid, charts at 269-78.

2 Keith K, ‘The Application of International HumaRights Law in New Zealand’ (1997) 32 Texas
Intl LJ 401; Keith K, ‘The Impact of Internationhbw on New Zealand Law’ (1998) 6 Waikato
Law Rev. 1; Keith K, ‘Roles of the Courts in New Zealan Giving Effect to International Human
Rights — With Some History’ (1999) 29 VUWLR 27; Keith above n 28, at 89-92; Keith K,
‘Law made Elsewhere: Do We Need a New Way of ThigRi, paper to NZ Law Conference, 2001
(see Internet site; http://www.nz-lawsoc.org.nzfeoence/papers2.html); Keith K, ‘Sovereignty at
the Beginning of the Z1Century: Fundamental or Outmoded?’ (2004) 63 Camb81] Keith K,
‘The Unity of the Common Law and the Ending of Apigea the Privy Council’ (2005) 54 ICLQ
197.
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decision makers and to give rise to contents-basédtantive review There has

been a dense, and to some extent challenging,faallinincorporated treaties
(particularly, it seems, international human riglstruments) to be of broad
interpretative application in relation to the exsecof statutory discretionary
powers® There has been a call for expanding the use ofptiesumption of

consistency with international obligations in staty interpretation by the courts.

There has been a claim that Parliament’s conceat tourt recognition of
unincorporated obligations somehow usurps parlidamgn sovereignty is

misguided® There has also been a suggestion that the paritangeexamination

proceoslkjres ought to legitimise the application wfeinational treaties by the
courts:

This last suggestion has, in effect, already bemnnecented upon in the earlier
article®® The other calls raise many issues, the properidersion of which is
beyond the scope of this article. Some commentshoarever be made. So far as
the calls for expanded use of unincorporated ®ealn administrative law are
concerned, those calls are made with particulareeice to cases before the courts
involving international human rights treaties. layrbe that in common law dualist
jurisdictions, unincorporated human rights treatége taking on a sui generis
character and becoming an exception to the gendlelthat international treaties
cannot be applied in the absence of incorporatiothb legislature into domestic
law. At least one book, written prior to the passafithe Human Rights Act 1998
in the United Kingdom, is devoted to sometimes imiges arguments in support of
a broad development of that kifftl.

30 See Joseph P, ‘Constitutional Review Now’' [1998] N@&w Rev. 85, at 109-19; Joseph P,
Constitutional and Administrative Law in New Zealg@001), at 782—4; Taggart M, ‘Introduction
to JR in New Zealand’ [1997] JR 236, at 239; Tagdhrt Administrative Law’ [2003] NZ Law
Rev 99, at 107-9.

81 Dyzenhaus D, Hunt M & Taggart M, ‘The Principlé tegality in Administrative Law:
Internationalisation as Constitutionalisation’ (2P0l Oxford University Commonwealth LJ 5
(presented by Taggart to NZ Law Conference 2001lrgeenet site, above n 29).

32 Geiringer C, above n 19.

33 Chen M, ‘A Constitutional Revolution? The Role of ttiew Zealand Parliament in Treaty-Making’
(2001) 19 NZULR 448, at 452 (n. 4).

34 Poole M, ‘International Instruments in Administve Decisions: Mainstreaming International Law’
(1999) 30 VUWLR 91, at 107-10; Palmer G, ‘Human Rigand the New Zealand Government'’s
Treaty Obligations’ (1999) 29 VUWLR 57, at 62; TaylB, ‘The New Zealand Treaty Making
Process’ (June 1999) 133 Planning Quarterly 3, at 4

35 See above, n 1, at 34-35.

38 Hunt M, Using Human Rights Law in the United Kingdom Coi897). The dilemma that the
author faces, however, in reconciling such a degraknt with parliamentary sovereignty is
emphasised when he resorts to taking a shot atdith of Parliament as an institutioibifl., at 24).
This has echoes of the debate over the ultra Wesss for judicial review: see, in particular, the
strident criticisms of Parliament and represengatiemocracy in Joseph P, ‘The Demise of Ultra
Vires — A Reply to Christopher Forsyth and Linda Wait(2002) 8 Canterbury Law Rev. 463, at
470-73.



Autumn 2005 Domestic Procedures for Internatidimahty Actions: 63

Yet, from the point of view of international law treaties, human rights treaties are
not in a special position (some do not provide vigthdrawal, but that is not a

unique feature, and nor is the fact that they manparly rules of customary

international law and that obligations with respechuman rights are specifically

mentioned in the United Nations Charter). It is possible to generalise about
treaties or international law from a human righasnple (any more than from an

environmental or trade and economic sample). Maggties require states parties
to impose prohibitions or other burdens of one sotthe other on individuals, and

some of the cases noted earlier have already sdaghd beyond human rights

treaties. As this concern has recently been put:

Would the argument apply to duties imposed on iddizls as well as rights? And,
as a result, could an individual complain if a dere imposed on him or her by
treaty without legislative sanction (remembering thle of law doctrine that one
should not be punished except where in breacheofatl)? From a wider
perspective, should the Crown enjoy a de facteslative power?

(b) Enormous scope of treaty obligations

New Zealand’s treaty links are voluminous and comodrtually every area of
government activity, with a huge range of on-gaiegiotiations?® Looking across
them, it could be concluded that the internatiarmhmunity has had an excessive
preoccupation in the past with promoting the puesitiide of ‘globalisation’. If so, it
might be observed that redressing the balanceeifutinre through greater attention
to the ‘negative’ aspects of ‘globalisation’ colld expected to entail comparative
growth in treaties establishing international crna@d other controls and providing
for co-operation between enforcement and regulatoithorities. (The experience
of the 1990s might also suggest that the subjectamhpliance with treaties
generally, and enforcement of compliance, is bdoriiecome an even more crucial
matter in future. The international rule of lawdahe international legal order, will
not prosper from an uneven approach of picking emabsing which treaties to
support, and when.) International criminal and teslatreaties are unlikely to be

37 Conte A, ‘From Treaty to Translation: The Use mietnational Human Rights Instruments in the
Application and Enforcement of Civil and PoliticalgRis in New Zealand’ (2001) 8 Canterbury
Law Rev. 54, at 57. See also the very forthrightestent of such concern by the House of Lords in
MacLaine Watson & Co Ltd v Department of Trade amdiubtry[1989] 2 All ER 523, at 526 and
544, which also in effect makes the point that application of unincorporated treaties is not a
legislated principle but something that the cohese elaborated as a principle of the common law,
and by Laws LJ irEuropean Roma Rights Centre v Immigration Offi@304] 4 All ER 247 in
which he drew attention to the differences betwé@sernational treaties negotiated between
sovereign states (characterising treaties as thdizals’) and Acts of Parliament made by national
assemblies answerable to citizens at elections.

%8 The list of New Zealand treaties alone runs to2mes: sedlew Zealand Consolidated Treaty List
(Part 1, Multilateral Treaties, and Part 2, Bilatfreeaties), Ministry of Foreign Affairs and Trade
(1997), published as New Zealand Treaty Series 198Y¥ 1 and No. 2 (although that very
comprehensive list also includes inherited treatied terminated treaties).
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received enthusiastically as candidates for diegmplication in domestic law.
Looked at from this point of view, dualism (propetinderstoo#) can and does
serve to protect people from the impact of treatiwed have not been through the
democratic process of incorporation into domestie. |

In the case of treaties in the ‘good’ categoryh@ligh some treaties such as
extradition treaties may be both good and badridividuals), and particularly in
the case of treaties in the human rights area, gfattte problem seems to be an
assumption that if the treaty is not contained égmdstic law in terms, then the
government is not giving proper effect to it, ahd tourts ought to make up for that
omission by having recourse to it directly. It magt be generally understood that
international law, while very much concerned thates do comply with their treaty
obligations, does not address or regulate how casngjive effect to treaties, that
being a matter for national constitutional systeififss is not the place to go into
the intricacies of domestic implementation of intgional treatie§? even though
this issue, on analysis, often lies at the headedates over treaties. Suffice to say
that it is a difficult and complex art, for the msts as well as for the dualists, with
many choices.

In New Zealand, it is rare for treaty texts to beluded in legislation, and rarer still
for them to be given the force of law in any respédthough this practice may
have increased in recent years, it is to be resdotevith caution, since it can create
confusion about the status of treaties as instrtsnand accountability for them, on
the international legal plane, and blur the digtorc between interpretation of
treaties directly and interpretation of statutorpyisions giving effect to therH.
Because the law will only be changed when it iseseary to do so to give effect to
the terms of a treaty, legislation can be expectddn the treaty entails the
imposition of new prohibitions or other obligatioos people, and not necessarily
when it is providing for rights. Most dualist stateill have a mass of statute law
(and common law) that is already consistent witid aan be relied upon for the

39 See above, under the section on ‘General positionternational law’, responding to the academic
tendency to cast dualism in a negative light nowada

40 gee, for example, Thornton Gegislative Drafting(1996), at 308—14; Burrows Statute Law in
New Zealand3® edn (2003), at 335-43; Law Commission (of New ZedjaReport 34A New
Zealand Guide to International Law and its Sour¢egy 1996), at 14-22; Law Commission (of
New Zealand) Report 45The Treaty Making Process: Reform and the Role afidment
(December 1997), at 51-57; Legislation Advisory Catiga (LAC), Guidelines on Process and
Content of Legislatior{2001), Ch 6, ‘International Obligations and Standg and Appendix 3,
‘Treaties’ (see Internet site; http://www.justicevynz/lac/index.html), a publication which contin
a general injunction against legislating unnecégs&obbi M, ‘Enhancing Public Participation in
the Treaty-Making Process: An Assessment of Newanhelds Constitutional Response’ (1998) 6
Tulane J. of Int'l & Comp. Law 57; Gobbi M, ‘DrafinTechniques for Implementing Treaties in
New Zealand’ (2000) 21 Statute Law Rev. 71; Gobbi‘Making Sense of Ambiguity: Some
Reflections on the Use of Treaties to Interpret &kadiion in New Zealand’ (2002) 23 Statute Law
Rev. 47.

41 See Jennings & Watts, above n 6, para. 631 (@t2270.
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implementation of, major human rights treaties sashhe International Covenant
on Civil and Political Rights, the International v@mant on Economic, Social and
Cultural Rights, and the Convention on the Rightshe Child. The tradition in
such jurisdictions of detailed and precise legisfaalso makes these treaties, which
include broad, even vague, provisions (overlappith existing statutes at many
points but at a level of generality), difficult tmcorporate in terms while
maintaining reasonable certainty. There may, a§ Welan argument as to whether
direct application of general, sometimes minimumeinational standards might
operate to reduce the protection of a detailed, prehensive approach under
existing law. As a starting point, domestic litigmmught generally be required to
base their arguments on legislation or the comra@n hnd not to seek refuge in
treaties that are in principle to be left to theernational legal system.

(c) Limits on use of unincor porated treaties

None of this is to suggest that unincorporatedtigsacan be of no assistance in
domestic law. There are recognised situations wassestance can be obtained. But
those cases are limitt,and any expansion ought to be a matter of caution.
Assistance that extends to application, whethexctly or (beyond a certain point)
indirectly, of unincorporated treaties, as if thane little different from domestic
statutes, and especially involving their enforckigiat private suit as some litigants
have sought to do, is particularly problematic.has been noted:

There are few, if any, exceptions to the princtpk legislation is required to make
a treaty part of domestic law. This principle ie tiecessary counterweight to the
executive’s treaty-making power, for without it teecutive would be able to
circumvent the legislature and change the law efand by adoptiof?

It would be inadequate to reply that the courtal@éde relied upon to enforce
treaties only against the Crown and not individubkcause cases readily suggest
themselves where enforcement at the behest of miigidual would be to the
detriment of other individuals.

Of course, the boundaries are unlikely ever to hargy determined. As one
perceptive comment puts it:

No-one doubts the proposition that, under curreinciples which apply in both
New Zealand and Australia, treaties do not haveefédct in domestic law unless

2 It can be argued that they are more limited tisasuggested, for example, in Law Commission
Report 34, above n. 40, at 23-6.

43 Hastings W, ‘New Zealand Treaty Practice withtiealar Reference to the Treaty of Waitangi’
(1989) 38 ICLQ 668. He has also written: ‘Individsiatannot enforce a treaty against the
government. Courts have considered that the entamtog performance, and breach of treaties by
the executive is not contestable by private indigld. Individuals may, however, enforce legislation
implementing a treaty, against the governmentéf lggislation specifically states that it binds the
Crown.”: see Chap. 16, ‘International Environmentaéafies’, in Milne C (ed.)Handbook of
Environmental Law1992), at 277.
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implemented by a relevant Parliament. | chooseftiiraulation deliberately, not to
excite controversy by pushing the acceptable baigslaf the influence of
international law, but to make the point that thecse rule is not entirely clear. It
has been formulated in various ways: treaties @idform part’ of domestic law,

do not ‘alter’ domestic law, have ‘no direct leg#flect’, do not alter rights, modify
law orimpose financial obligations. Whether or tiwre is a difference between
any of these formulations, or others, may not Hzeen a significant question in the
past. It is becoming more significant now, as tifeience of treaties is more
keenly felt**

The same commentator went on to draw attentiomdoneed to reconsider treaty
implementation, as the other side of that coiniésa there is a sea-change in the
detail and regularity of incorporation, uncertaiatyout the effect of treaties before
courts will continue as welf’ She concluded:

Ultimately it may be necessary formally to accéyatttat least some international
instruments have direct effect subject to appro@rieemocratic safeguards. But we
are still a long way from thét.

There is also the alternative route for the ‘amdlmn’ of unincorporated treaty
obligations that reflect rules of customary inteimaal law and, for that reason,
apply automatically as part of the common law. Tduk of rigour by the courts in
their preoccupation with non-incorporation at tixpense of that option has been
criticised?” although evidence of state practice, on which sutés are based, has
been described as ‘scattered and unsysterffaiod may mean that the relevant
rules are not easy to identify with reasonableatety in particular cases. It may be,
for example, that the landmark House of Lords dewig Pinochet casE is to be
properly understood in terms of the applicatiotw$tomary international law, and
not as a case of the application of unincorportresaty obligations.

The limits on the assistance that unincorporateatites can provide to litigants has
nothing to do with the fact that treaties (at lets® multilateral kind) look

4 saunders C, ‘A Prerogative Under Pressure’, (ulighgx) paper to Third Annual Administrative
Law Conference (in New Zealand), 1998, at 13.

** Ibid, at 20.

“% |bid

47 Higgins R, ‘The Relationship Between Internationatl aRegional Human Rights Norms and
Domestic Law’ (1992) 18 Commonwealth Law Bulletin 8268Cunningham A, ‘The European
Convention on Human Rights, Customary Internationa bad the Constitution’ (1994) 43 ICLQ
537. See also Higgin®roblems and Process: International Law and How We Wq1994),
especially Ch 12, ‘The Role of National Courts in liiernational Legal Process’; and for renewed
interest in this area in New Zealand, see Dunw®rtiThe Rising Tide of Customary International
Law: Will New Zealand Sink or Swim?’ (2004) 15 PLR,3and Dunworth T, ‘Hidden Anxieties:
Customary International Law in New Zealand’ (200 22IPIL 67.

8 Law Commission Report 34, above n 40, at 31.

R v Bow Street Metropolitan Stipendiary Magistragx parte Pinochet Ugarte (Amnesty
International intervening) (No. J1L999] 2 All ER 97.
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something like domestic legislation. The point leeen made that treaties are,
properly speaking, not a source of law but a sowice®bligation between the
parties2® Looked at from this point of view, they are moragous to contracts
(or bargains) than to legislation on the domestém@. This point has been partly
recognised from very early times, but perhaps lessrecently, in calls for
parliamentary approval of treati¥sThe point also occasionally arises in court
decisions bearing on the interpretation of treafigeaties in their origins are not
‘legislated’, and it is not by chance that they coomly refer to the parties as the
Contracting States. While the domestic courts edthin bounds, obtain some
assistance from unincorporated treaties, which beagelevant (like other material
sources of evidengd to issues before them, it is to be expectedttiaapplication
and enforcement of treaties is a matter betweenp#rées to the contracts at
international law. As the Court of Appeal put itane recent (habeas corpus) case:
‘The claim for a direct Covenant remedy in a NevalZed court also appears to be
flatly contrary to principle®

(d) Other reasonsto involve Par liament

The need for parliamentary involvement arises raibrea different reason (apart of
course from the constitutional considerations).tTihahe huge, sometimes called
driving, influence that treaties are perceivededhving on government policy and
on the statute book. They are not like regulationsther delegated legislation or
(domestic) Crown contracts, but can be more germdlintrusive in their purpose
and substance. It has been estimated that as mumteaquarter of all New Zealand
public Acts, in whole or in part, may be implementiinternational treaties,but

%0 See Jennings R, ‘Recent Developments in the Irterrsd Law Commission: Its Relation to
Sources of International Law’ (1964) 13 ICLQ 385388-90; also see Jennings & Watts, above n
6, para. 11.

51 For example, se@he Federalist(1787), particularly No. 75 (Hamilton A, ‘The Tigavaking
Power of the Executive’); Bagehot Whe English Constitutiofl872, in Introduction to™ edn);
cf Blackburn R, ‘Parliament and Human Rights’, Chap.iXOliver D & Drewry G,The Law and
Parliament(1998), at 183 and 189-90.

52 A recent New Zealand Court of Appeal decision @inpis Edwards v United States of America
[2002] 3 NZLR 222, at 229 (concerning an extradittozaty), a case which does, however, also
reinforce the point that the courts may have beakimg increasing reference to unincorporated
treaties because they may have been regarding e like legislation than contracts. See also
Dairy Containers Ltd v Tasman Orient Line &004] UKPC 22 concerning the interpretation of a
contract for carriage of goods that incorporateshtir rules (the Hague Rules contained in the
International Convention for the Unification of CenteRules relating to Bills of Lading) in a
situation where the carriage was not governed theeinternational treaty or the national law of
either party.

53 The Evidence Act 1908 (N.Z.) provides, in sec$i& and 38, for international treaties to be pdove
and received in evidence.

5 McVeagh v Attorney-Generf2002] 1 NZLR 808, at 819.

5 LAC Guidelines(1991 edn), para 44 (p 15) & Appendix E (pp 718w revised with somewhat
different comments and lists (2001 edn, above n@h)6 & Appendix 3; see also Law Commission
Report 34, above n 40, Appendix C (at 116-9).
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often without any indication of that fact in theatsites concerned. It has been
pointed out, with reference to the presumption ttatutes are not intended to
contravene international law serving as a genaralifying doctrine: ‘Since New
Zealand is a party to around 1,000 multilateradtiess and 1,400 bilateral treaties,
that would effect a massive change to the legaiesy$® The problem that past
treaties pose in the event of any change to armegts relating to the present
status of treaties in domestic law is plainly astabtial one. With reference to the
binding nature of treaty actions at internatioraal,| it needs also to be mentioned
that, particularly in the case of multilateral tiea, it can be more difficult and take
longer to amend or withdraw from treaties thanhis tase with either domestic
legislation or contract¥.

Furthermore, there is the practical point thatleesn put in the following terms:

In a unitary state, there is rarely any difficutlyperforming a treaty obligation
which necessitates a change in the internal latheotate. In the United Kingdom
and New Zealand, for example, once the governmesthtered into a treaty, it
can easily secure the passage of any legislatiachvidnecessary to perform the
treaty obligations. There is only one Parliamenttfi@ whole country and that
Parliament has power to make laws upon all suljadters. Moreover, in a system
of responsible government, the government is ugadlle to control the
Parliament. The result is that the government whihithe power to form treaty
obligations also has the power to see that theatitins are performed through
legislative actior?®

(The implications of this comment, including inrtex of separation of powers, and
whether it is more or less true for New Zealand exnds Mixed Member
Proportional (MMP) voting system and makes a pariatary treaty examination
process more or less necessary, may be a mattdelbate.) The same commentator
has also pointed to the proliferation of internatibtreaties being accompanied by
their increasing domestic intrusivené$s.

There is no indication that the influence of treatbn statute law is slowing doih,
or likely to do so in future with the addition ofggificant new legislative
requirements arising particularly out of the Kyd@®wmtocol to the United Nations

%6 Evans, above n 19, at 294.

57 Perhaps with that in mind, one recent commentaity, reference to treaties in the economic area,
has drawn attention to the possible (mis)use afyrenaking by the Executive with the intention of
constraining Parliament (and others) by closingopffions: Waelde T & Kolo A, ‘Environmental
Regulation, Investment Protection and ‘Regulatoryifigkin International Law’ (2001) 50 ICLQ
811, at 822 and 847. See also Taylor P, above n 34.

%8 Hogg P Constitutional Law of Canadd 997 (' edn), at 295.

%9 Ibid, at 303.

50 See statistics in Gobbi M, ‘Drafting Techniques lfmplementing Treaties in New Zealand’ (2000)
21 Statute Law Rev, 71, at 72-5; Gobbi M, ‘Treaty Aotemd Implementation’ [2004] NZYIL 223;
Keith K, paper to NZ Law Conference 2001, above na293-15.



Autumn 2005 Domestic Procedures for Internatidimahty Actions: 69

Framework Convention on Climate Charij&@he content of treaty implementing
legislation may be largely determined by the temwhghe treaty, leaving little
opportunity or flexibility for Parliament to influee the content of the statutory
provisions. Parliament may be presented with adagompli, an all or nothing
choice between passing the legislation in its etytito enable the Executive to
become party to the treaty or rejecting the legmta Similarly, treaties come
before Parliament under the treaty examinationgmages on the basis of texts that
have been adopted by the parties. Unless it isildesto lodge reservations,
Parliament may, again, be reduced to an all oringttyes or no, response. In a
sense, once a treaty has been adopted, it ist&o la

There is no easy answer to these conundrums, ahiostolving Parliament in some
manner at the formative stage when the text ofttbaty is under negotiation.
Suggestions to that effect have been made in Neka@d®* Two of the authors of
those suggestions have also drawn particular atetn treaties that might affect
future policy choices but do not require legislatshange and would therefore not
have involved Parliament at all prior to the treaamination procedur&3 This
highlights a further issue, which is the importanae an officials level, of not
claiming more for treaties than is appropriate gegdly with respect to suggestions
of people being obliged to comply with treaties duese the Executive has become
party to them. In short, if that is the intentidhe agreement of Parliament must
first be obtained to incorporate the obligationw idomestic law. Even where a
treaty is intended to affect the actions only af @rown, it may be appropriate to
seek prior legislation where the treaty may be isip® constraints of any
significance on future policy choices such as im titade area. (It may also be the
case that the processes of corporatisation andtmation in the state sector in
recent times make it less easy to rely on nond&iye options such as
administrative practice and directions to give effe® many treaties.) The treaty
examination procedures are no substitute for prppmsesses in that regard.

Mutual forbearance, and give and take, will nevadbs continue to be important. It
has been noted that treaties ‘are not the onlyiwayhich activities at the national
level are in effect governed internationafly Treaties are sometimes regarded as
but one option on the menu for the conduct of fprepolicy. They may be
becoming of ever broader purport and, perhaps ypdotll that reason, certain
significant drawbacks in treaties are being hiditiégl and may be bringing treaty
making under increasing pressure. Outcomes thditrdigve foreign policy or the

b1 See, for example, Chen M, ‘Ratifying Kyoto’ [200FLJ 443.

52 | aw Commission Report 34, above n. 40, at 14 (), Report 45, above n 40, at 44, 46 & 58-60;
Mansfield W, ‘The Constraints of Treaties and In&dional Law’, in James C (ed Building the
Constitution(2000), at 105-11; Taylor P, ‘The Global PerspectiConvergence of International
and Municipal Law’, Ch 7 in Bosselmann K & Grinlintdd (eds),Environmental Law for a
Sustainable Socie(2002), at 125-6.

5 Mansfield, at 108; Taylor, at 125.

54 Mansfield, above n 62, at 106.
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international legal system in less transparentn-legal’ directions are in principle
to be avoided® It may sometimes be the broader foreign policy ihaf interest or
concern, rather than the treaty manifestation. of it

(e) Two special factors

In the case of New Zealand, two additional factoesy have helped to give rise to
the new interest in treaties. One is the New ZehBil of Rights Act 1990, on the
back of which the courts have introduced or madereace to international
material in a number of cases. While the Act afiramd draws on the International
Covenant on Civil and Political Rights, it does matorporate that instrument into
New Zealand law. But it may have generated somé&s@n about the relationship
between domestic law and that treaty. Moreover, levtof constitutional
significance, the Act was enacted as an ordinatyite and is of neither entrenched
nor overriding status.

The second factor is the Treaty of Waitangi conetudh 1840 between the Crown
and Maori Tribes of New Zealand. The Treaty hasewivise to substantial
jurisprudence and writings in recent tinfésnd its resurgence has likely played a
part in increasing the courts’ familiarity with &tges generally. The Treaty is to be
regarded as a founding document of New Zealandjtbdtatus may be a matter
more of constitutional law than international ls@ne writer who has commented
on its status under international fveited McNaif® in support of the orthodox
view that such treaties are not to be regardedeaid¢s in the international law
sense of the term, but purported to trump McNair diing another noted
international lawyer, Brownlie, in support of a tamy view. However, Brownlie,
in the course of a set of lectures on the Tredsp, made the following comment:

It is not an international agreement presenthoicé, since it could not survive the
disappearance of one Party [that is, at internatilzw] as a result of its execution.
Even if it were a valid international agreementyatuld be subject to certain
modifications, on the basis that particular obiigag had been terminated as a
result either of a fundamental change of circuntstaror as a consequence of the
emergence of new peremptory norms of general iatiemmal law?®

Nothing said in this article would limit, or appy, the Treaty in any way.

% See the interesting comments on Memoranda of tdtateding in Australia, above n 6, at 17—-18 and
Ch 3.

5 See, for example, JosephGanstitutional and Administrative Law in New ZealdB601), Ch 3.

7 Ibid, at 49-52.

% McNair A, The Law of Treatie€1961).

% Brookfield F (ed.)Treaties and Indigenous Peoples — the Robb Lecfi#®%(given by Brownlie
I in Auckland, New Zealand) (1992), at 82.
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Summary of thelegal position

It is worth recording the careful conclusions okeamted writer of long-standing

here, by way of summary of the legal position onncorporated treaties and

judicial review (there have of course been develaps in this area since he was
writing, for example with respect to the ambiguiitpitation, but his comments

overall are significant):

As

(1) Where the treaty has been implemented by daerlegislation, it can, for the
purpose of judicial review, never be considered geater extent than to
overcome a doubt or an ambiguity of the statute.

(2) Where the treaty has not been implemented byedtic legislation, it must
never be used so as to introduce into domestioiguvactice a rule which
Parliament has failed to adopt, for if this wer¢ sm the treaty would, through a
back door, acquire legal force in the absence digpmaentary sanction. This
paramount principle, therefore, requires the utrmast on the part of the
Executive as well as the courts.

(3) It follows that if in exercising its discretidhe Executive fails to take account
of the unincorporated treaty it cannot be critidi®g the court in proceedings for
judicial review.

(4) On the other hand if in exercising its disaetthe Executive takes account of
the unincorporated treaty this is unobjectionapieyided the Executive does not
in fact allow itself to be bound by the treaty, bags in it only one of several
elements leading to the decision.

In short, while the unincorporated treaty canrette sole or decisive basis
for the Executive’s decision, it should be allowedeinforce a decision founded
on other grounds. To put it negatively, argumeetsved from the treaty should
not be excluded on the ground of absence of incatjom, for the treaty imposes
an international obligation which, within the limiof prevailing English law,
should be fulfilled. This may be a difficult paii follow, but the difficulty is
created, not by the law, but by the Executive’kifaito adopt the route prescribed
by a basic principle of constitutional ld.

noted earlier, in New Zealand’s case the jutlitidation with unincorporated

treaties has not yet (quite) become a consumma#fionhe very time that New
Zealand has introduced a new electoral system tditedn part, at reducing
Executive domination of Parliament, it would be ot the courts to be
transferring powers in the other direction, fromrli@anent to the Executive.
Constitutionally, the New Zealand system is markgdits comparative lack of
checks and balances. The spreading influence afcarporated treaties is not a
check on the Executive; rather, it will have th@aogte effect.

© Mann F,Foreign Affairs in English Court§¢1986), at 96. See also de Smith, Woolf & Jowell,
Judicial Review of Administrative Actigh995), Ch 28, ‘Treaties and Foreign Affairs’ (esipy at
998); and Taylor Gjudicial Review: A New Zealand PerspectiSapplement (1997), at 109-13.
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(9 Recent Privy Council decisions

In case that comment may be considered to overstatposition, it is appropriate,
finally, to note several recent Privy Council démns, including Lord Hoffmann’s
memorable reference in one dissenting judgmentdartajority having found

in the ancient concept of due process of law aopbpher’s stone, undetected by
generations of judges, which can convert the basalrof executive action into
legislative gold. It does not however explain htw trick is doné?

These decisions concern some of the so-calledldeeralty’ cases in which the
Privy Council has considered appeals from Caribljeasdictions. The cases have
mainly turned on particular constitutional provissoin force in the relevant
jurisdictions. But in several of the cases, the/PCouncil has had to confront
directly issues arising out of reliance by the dlapés on unincorporated human
rights treaties. Despite the serious nature offygeals before it, the Privy Council
has reiterated

the constitutional importance of the principle thaérnational conventions do not
alter domestic law except to the extent that theyirmcorporated into domestic law
by legislation. . . . When so enacted, the Couts gffect to the domestic
legislation, not to the terms of the treéty.

It considered this trite law, going on to say ttie ‘many authoritative statements
to this effect are too well known to need citatiGh’

But the Privy Council has not stopped there. Theonify judgment in that same
case went on to say that this general conclusion

will disappoint those who contend for the applicatof unincorporated
international human rights conventions in municigghl proceedings so that such
rights will bedirectly enforced in national courts as if they were rightsting in
municipal law. The widest possible adoption of hnmatandards is undoubtedly
to be aspired to. But it is not properly to be agbd by subverting the constitutions
of states nor by a clear misuse of legal concepdg@minology; indeed, the

"1 Lewis v Attorney-General of Jamaif2001] 2 AC 50, at 88. See also Collins L, ‘ForeRglations
and the Judiciary’ (2002) 51 ICLQ 485, especially486—6. Lord Hoffmann may have read too
much into the majority decision in that case, beeahe majority was, in the end, careful to base it
decision not on the direct application of the tyeptovision at issue but rather on common law
principles and a provision of the Jamaican Consituwith the treaty provision in effect called in
aid). Thus, so far as unincorporated treaties aneerned, the decision is not inconsistent with the
earlier Privy Council decisions noted below in tlea&tt It may be worth adding that, despite the
apparent incorporation of rights in the Europeanv@ation on Human Rights and Fundamental
Freedoms into United Kingdom law under the HumanhRigAct 1998, the House of Lords
continues occasionally to express strong objectiorthe direct applicability of provisions in that
Convention: see, for examplR, v Lyong2002] 4 All ER 1028 (especially the judgment ofrdo
Hoffmann) andn re McKerr[2004] 2 All ER 409.

2 Thomas v Baptisti2000] 2 AC 1, at 23.

3 |bid
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furthering of human rights depends upon confirmang upholding the rule of law.
Suppose that an international treaty declaresinestanduct to be criminal
wherever committed (and such examples exist), ardad until the Legislature of
a state party to the treaty has passed a law makicty conduct criminal under its
municipal law, it would be contrary to due process. for the Executive of the
state to deprive any individual of his life, libgdr property on the basis of the
international treaty. It would be a clear breacthat individual’s constitutional
rights. An unincorporated treaty cannot make somegttiue process: nor can such
a treaty make something not due process unless sepagate principle of
municipal law makes it s¢.

Shortly after that judgment, the majority of thavigrCouncil put it even more
strongly:
The rule that treaties cannot alter the law ofléimel is but one facet of the more
general principle that the Crown cannot changdaiveby the exercise of its

powers under the prerogative. This was the gréatipte which was settled by the
Civil War and the Glorious Revolution in the sevenith century’

The relevant judgments of the Privy Council may heta model of clarity and

consistency as it has grappled to find other remsb@sed on constitutional
provisions and the common law for some of its denis'® It has also made some
(obiter) expressions of support for the legitimatgpectations approach to
unincorporated treaties set outTeoh’s Casé’ But it is perhaps surprising that
none of the judgments of the Court of Appeal hassuited in the question of
unincorporated treaties in domestic law ending efote the Privy Council for an

authoritative finding. On the point that such tresatare not applicable in domestic
law, the Privy Council comments probably represkatlaw in New Zealand.

lll.  Future Developments

It may be that the time is coming when human rigieaties ought to be separated
off from consideration of international treatiesngemlly, and dealt with in a
different way from the past in dualist jurisdictorimportation of such standards
may become inevitable if there is to be acceptaridée increased submission to
international supervisory jurisdiction in the humaghts area (which includes 3
further Optional Protocols in New Zealand's casdhi@a past few years). Perhaps

™ Ibid, at 33.

S Higgs v Minister of National Securif000] 2 AC 228, at 241.

8 This has continued to be the case in subsequieath penalty’ decisions, where international
instruments have been used to aid in constitutiortalpretation: se®oodal v The Statp2003]
UKPC 78 andKhan v The Stat§2003] UKPC 79. Also see, to similar effe@pyce v R2004]
UKPC 32,Matthew v The Staf@004] UKPC 33, andlVatson v R2004] UKPC 34 (split judgments
each of 9 Law Lords and all delivered on 7 July£00

" Ironically, the Australian High Court has now mdwavay from its decision in that case: see above,
nbs.
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international human rights treaties will come toemise a similar underlying
influence on statutes and their interpretationuasi@mental common law principles
may increasingly be doind.Regardless of other principles, international déads
in this area may also be required to have a maextdrole to play in countries
where there are deficits in respect for human sigimid good governance.

In New Zealand, a great deal of attention has riegkass been given to the virtues
of international human rights obligations in thermdstic legal systeffl. This
attention is of course understandable, but it dbesaten to skew understanding of
the huge range of other international treaties ickv states are party, and distort
consideration of the role (and limits on that rolbat treaties ought to play in
domestic law. In the absence of a separation betvireenan rights treaties and
other treaties, discussion in this area may algemkerate into a contest between a
Diceyan parliamentary supremacy/Hart positivismagagm on the one hand and
some sort of limited sovereignty/Dworkian rightssbd paradigm on the other
hand. These can be ‘straw man’ arguments. In gadiés area, and more generally
for that mattef! comparative analysis may well reveal that, at thegailed
operational level, there is a much closer simyabiétween national jurisdictions
than appears at first sight. It may be more helfiffbcus on the similarities rather
than on notions of sovereignty given that, acroestrjurisdictions, responsibilities

8 See the 18 principles listed in the LAC Guidelirafsove n 40, at 45-8.
® But note the perceptive view expressed in BullTHe Anarchical Society: A Study of Order in
World Politics 2002 (1‘%d edn), Ch 6, ‘International Law and Internationadéxr’, at 154, to the
effect that the growing influence of internatiodaiman rights and duties reflects a contraction
rather than an expansion of international consensus
80 gee Keith articles, above n 29. See also, fomele Hunt P & Bedggood M, ‘The International
Law Dimension of Human Rights in New Zealand’, CinHuscroft G & Rishworth P (edsRights
and Freedomg1995); Richardson I, ‘Rights Jurisprudence — Jestar All’, in Joseph P (ed.),
Essays on the Constitutiqd995), at 65-9 (although 2 other chapters of buatk are concerned
with trans-Tasman trade and economic treaties)n@ahrticle, above n 34; Butler A & P, ‘The
Judicial Use of International Human Rights Law inwN&ealand’ (1999) 29 VUWLR 173;
Rishworth P, ‘The Rule of International Law?’, andaBVE, The Impact of International Human
Rights on Domestic Law’, Chs 14 & 15 in Huscroft GReshworth P (eds)Litigating Rights:
Perspectives from Domestic and International L@®02). This attention is also notable for largely
ignoring the constitutional protection of properights (see, for example, the criticisms by Palmer
G, ‘Westco Lagan v A-G2001] NZLJ 163), and for largely ignoring econi@msocial and cultural
rights more generally for that matter.
81 See, for example, the interesting articles by dia J, ‘A Question of Judgment’, TLS, 28
September 2001, and McLean J, ‘Legislative Invdila Human Rights Protection and s 4 of the
New Zealand Bill of Rights Act’ (2001) NZ Law Rev. 42tb the effect that the power to strike
down legislation in the U.S. may be more apparean treal and may be substituted for in countries
like N.Z. with an ‘ingenious and aggressive’ apgtody the courts to statutory interpretation. The
House of Lords has also commented about the proteof fundamental rights through statutory
interpretation:
In this way the courts of the United Kingdom, aligh acknowledging the sovereignty of Parliament,
apply principles of constitutionality little diffent from those which exist in countries where thegr of
the legislature is expressly limited by a consititual document.

(R v Secretary of State for the Home Departmerpaeie Simmg$2000] 2 AC 115, at 131).
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and powers are in practical terms shared. The iqmesather, is to ensure how the
interests of all branches of government are prggept in view? In the case of
treaties, this means for the dualist that the nibet the courts take account of
unincorporated treaties and the more that they teeh treaties like statutes, the
more consideration will need to be given to upgrgdihe involvement of
Parliamentyis-a-visthe Executive, in treaty actions before they falleee. In short,
the constitutional relationships are bound not #&main unaffected. Further
developments ought, however, to be a matter fos@ons decision by Parliament.

One Australian commentator, in a perceptive comirtead recently mentioned the
possibility that treaty examination procedures nmagrease (not decrease) the
openness of countries to international law andtige® (How controlled that
process is may depend on the extent to which theséland select committees can
do justice to the new system.) Senior Australiggaldigures have also pressed for
domestic law to be more receptive to internatidaal®® with one commenting that
the ‘reconciliation of municipal and internatiohalv represents a great challenge to
the legal system’ and that growing economic integna coupled with international
problems and world concern about fundamental hungdnts, ‘makes the gradual
process of establishing an effective relationshiptween municipal and
international law both inevitable and desiralifelt is likely that the treaty
examination procedures will bring about greateecetommittee familiarity with
treaties over time, and a constructive engagementthe Government with
committees in this area including in terms of oimgo reporting on, and
involvement in, important negotiations.

82 For a recent insightful article on the importamfeespecting those interests (and on the role and
responsibilities of the different branches of goweent, including limits on the judicial role), see
Ekins R, ‘Judicial Supremacy and the Rule of Law'Q2D119 LQR 127. He also notes (at 139-41)
that adjudication about rights boils down to poétiand moral choices in a political context tisat i
pervaded by moral disagreement (that is, in thal famalysis, these are choices for Parliament to
make and for the courts to respect).

8 Opeskin B, ‘Constitutional Modelling: The Domesfiffect of International Law in Commonwealth
Countries — Part II' (2001) P.L. 97, at 100 (althbuye article incorrectly characterises the N.Z.
procedures in certain respects).

84 Mason A, ‘The Influence of International and Tsmational Law on Australian Municipal Law’
(1996) 7 PLR 20; Brennan G, ‘The Role and Rule of Dd¢imésaw in International Relations’
(1999) 10 PLR 185. For recent comment on this whoda, see Charlesworth H, Chiam M, Hovell
D & Williams G, ‘Deep Anxieties: Australia and theternational Legal Order’ (2003) 25 Sydney
LR 424.

8 Kirby M, ‘Lord Cooke and Fundamental Rights’, in Risorth P (ed.)The Struggle for Simplicity
in the Law: Essays for Lord Cooke of Thornd@897), at 348. It has also been suggested tkat th
role of the courts may need to increase in respdasthe decline in the standing of other
institutions: see, for example, Mulgan R, ‘The Wasster System and the Erosion of Democratic
Legitimacy’, Ch 8 in Gray B & McClintock R (edsfourts and Policy: Checking the Balance
(1995). Of course, it is not unknown for decisiaighe courts to make matters more difficult for
Parliament: for recent examples, see BracegirdléMembers of Parliament and Defamation: the
courts in New Zealand raise the bar’ (Spring 2Q0ZR) Australasian Parliamentary Review 140.
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An international common law may be most likely tmezge under pressure of
growing global problems. It may be that we are moawing into such an ef4,and
that Parliament might need accordingly to give adrstion to incorporation (in a
suitably managed way such as through some meatusedf-@xecution) of treaties
that are developed in response. The coalescingooistnand dualist systems has
probably been regarded as something of a Holy Goailthe part of some
international lawyer&’ While the authorities point to a complexity andeatsity in
national systems applying to treatf8st is, as noted, also possible to see important
similarities. This is particularly so if the detail what actually happens in different
systems in practice is examined. It has been ndbed ‘even the written
constitutions of other countries do not necessdellythe full story; they may be
varied by constitutional conventions and practibsch are not apparent from the
black-letter law®® (such as the development of executive agreemavtiih
comprise the very great majority of all United Statreaties but are also to be found
in other countries such as Switzerland, and otlgeeeanents in simple form that
may reduce the ‘rigour’ of domestic constitutiorrabuirements}® The recent

8 There is no shortage of pessimistic material aliba effects of globalisation, or aspects of it,
coming from sources that might, on the face obdé, regarded as respectable. See, for example, the
books by the Professor of European Thought at &y J,False Dawn(1998); a Professor of
Law at Yale University, Chua ANorld on Fire(2002); and a former UK MP, Harvey BJobal
Disorder, 2003 (2 edn). For a recent article expressing concern eeeessionist developments
(including the international community’s failingahd the accommodations reached, in the former
Yugoslavia) that is critical of the ability of imteational law to play a constructive role due biath
its dependence on states many of which are audiniaritand to its limited historical commitment to
democratic governance, see Horowitz D, ‘The Cradkagindations of the Right to Secede’ (2003)
14(2)Journal of Democrac$, especially at 13-14.

87 See, for example, Alston P (ed?romoting Human Rights Through Bills of Rights: Canaive
Perspective1999), at 13 and 476—7; BrownlieArinciples of Public International Layi998 (%'
edn), at 31-4; Higgin®roblems and Procesabove n 47, at 216, where she hopes for a chgngin
legal culture more receptive to international I&aylor, above n 62, at 124-5.

8 Jacobs F & Roberts S (ed3he Effect of Treaties in Domestic L&®87), which argues however
(at xxiv) that the antithesis between monism analidm is an oversimplification to be viewed with
caution; Reisenfeld S & Abbott F (ed8arliamentary Participation in the Making and Opé&om
of Treaties: A Comparative Stud¥994); Leigh M & Blakeslee M (edd)ational Treaty Law and
Practice ASIL(1995).

8 MacKay D, ‘Treaties — A Greater Role for Parlian®1§1997) 20(1) Public Sector 6, at 7. See also
Aust, above n 6, especially at 145.

9 Of course, from the legislature’s point of viesuch developments may be resisted as subverting the
constitution. See Wheare Kegislatures(1963), Ch 7, ‘Making Peace and War’, to the eftbet
executive agreements in the United States havevedldaw-making to slip out of the Senate’s
grasp, giving the President a freer hand than tkex@&ive in the United Kingdom because such
agreements have the force of law within the Unig¢akes (as a result of a Supreme Court decision
in 1937 that gave the same domestic legal stattisefe agreements as to treaties duly made and
ratified) and presenting the legislature withits accomplis He notes that a constitutional
amendment proposed by one Senator in the 195@sredy this transfer of power from Congress to
the Executive failed to go forward by only one vatéheare was writing prior to the Case-Zablocki
Act of 1972, which requires all executive agreemett be transmitted to Congress. For the
complexity of the position in the US with respeattteaties, see Jackson J, ‘Status of Treaties in
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development of treaty examination procedures hasbgily increased the
similarities.

But it is probably also going too far to say, ag® @@mmentator has done, that the
monism argument is likely to become considerablgrngier in New Zealand now
that the processes for Parliament’'s consideratioimternational treaties that the
Government is intending to enter have altéfdtlis always open to Parliament to
take further, deliberate steps in that directioor. &ample, both the Australian and
United Kingdom Parliaments have in the past comsiti€¢private) Members’ Bills
providing for Parliamentary approval of treatiesbbth cases, it was decided not to
proceed with the bills. A Member’s Bill to similaffect, the International Treaties
Bill, has been before the New Zealand Parliamenthaig also been subject to a
recent decision by the House that it not procéeglich legislation raises in stark
manner the relationship between the branches afrgavent and whether treaties
should take on a self-executing character that eveatail a significant move in the
direction of monism, possibly reducing the legisiatburden, and away from the
present ‘stand-off attitude by domestic law toeimational treaties. In any such
event however, Parliament would have to put a aimaffort into treaties as it now
puts into legislatiorf® A

Domestic Legal Systems: A Policy Analysis’ (1998)&JIL 310, commenting on its DAHS (direct
application, higher status) treaty system; ancafoindication of Congress’ continued preoccupation
with these issues, see the volumindusaties and Other International Agreements: ThéeRd the
United States SenatReport of Congressional Research Service, Librafoofgress (as a study for
the Senate Committee on Foreign Relations) (2001).

1 Palmer, above n 34, at 61; see also Palmer G BrMled Power: New Zealand Government Under
MMP (2004), Ch 18, ‘International Law’, where the autheefer to an old quotation from Jenks
that international law ‘represents the common ldwnankind in an early stage of development’.
See, further, Lord Cooke, ‘The Dream of an Inteoral Common Law’ (but approaching the
matter more from the perspective of a general comlaw, than a common international law or a
common approach to international law), and WalkerKeaties and the Internationalisation of
Australian Law’ (calling for a ‘philosophy of harmization’ in terms of domestic compliance with
international law), both in Saunders C (edCpurts of Final Jurisdiction: The Mason Court in
Australia (1996).

92 See above, n 1, at 35 (and n 22 thereof).

% But it would also have to devise procedures toc@se through insignificant treaties and treaty
amendments. On the one hand, as instruments akiontoacts rather than legislation (see above n
50), treaties are always likely to remain primadlynatter for the Executive rather than Parliament.
On the other hand, that depends on whether treatesconfined to matters of administration,
implementation and detail (which can properly Wete the Government) or, as some undoubtedly
do, deal with matters of policy and principle (amight therefore involve Parliament in some
manner). In the case of regulations, that is andison which the Regulations Review Committee of
Parliament looks for in its scrutiny of regulatioasd empowering provisions in bills, and it is
interesting to note that the Standing Orders of-tbase of Representatives on international treaties
appear immediately after those on delegated l¢gialgwhich set out the role of that committee).
That committee examines all regulations and takesssues with respect to particular regulations
where it identifies such issues itself on specifiedunds or complaints are made to it. Whether any
such procedures could be adapted to treaties aaty tamendments would be a matter for further
consideration.



