Promoting Deliberative Debate? The
Submissions and Oral Evidence Provided to
Australian Parliamentary Committeesin the
Creation of Counter-Terrorism Laws’

Dominique Dalla-Pozza*

The events in the United States on 11 Septembet p@@mpted the Australian
Federal Parliament to engage in making a new typegislation: laws specifically

designed to combat terrorisnT.he counter-terrorism legislative framework crdate
in the five years between 11 September 2001 anBleptember 2006 is significant
in both quantitative and qualitative terms. For h@pose of this paper, the
‘Australian counter-terrorism law framework’ cortsisof 42 pieces of federal
legislation which | consider have the predominamppse of combating terrorism.

In terms of qualitative impact, commentators haeasistently emphasised the
significance of the legislation. Simon Bronitt delsed the laws passed by the end
of 2003 as ‘almost a newgenusof law’.? Writing in 2006 Andrew Lynch and
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Although he does go on to argue that the lawsbeaseen as being consistent with criminal law
reform in the past. See Simon Bronitt, ‘Australia&gal Response to Terrorism: Neither Novel Nor
Extraordinary’ (Paper presented at the Castan €éotrHuman Rights Law Conference, ‘Human
Rights 2003: The Year in Review’, Melbourne, 4 Daber 2003). http://www.law.monash.edu.au/
castancentre/events/2003/bronitt-paper.pdf (acdeg3danuary 2007).
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George Williams expressed the view that the ‘laeadign our legal systeml.The
former Federal Government also saw the enactmenéwflegislation as critical to
ensuring Australia’s national security. Indeed ferrRPrime Minister John Howard
highlighted that ‘strong domestic laws’ are a neagg part of the ‘struggle against
terrorism’?

More importantly the Coalition Government was kéemive Parliament credit for
playing a pivotal role in crafting these laws. Wheatking about the counter-
terrorism legislation that had been passed befagtethber 2002, Mr Howard
commentedhat ‘through the great parliamentary processeshis.dountry has ...
got the balance right.He presented the laws as a compromise betweetwthe
competing goals of national security and individughts, and identified Parliament
as the forum responsible for achieving this compsem Similarly, former
Attorney-General Philip Ruddock has indicated tbatr democratic traditions and
processes are our greatest ally and our greatestg#t’ in protecting Australia
from ‘the terrorist threaf’.On the other hand doubts have been expressed tigout
role Parliament can play in the struggle againsotesm. In 2004 John Uhr opined
that Federal Parliament lacked institutions rolemstugh to allow it to make its own
contribution to protecting Australia from terrorigm

In this paper | present statistical data to shedestight on one aspect of the role
Parliament has played in developing the Australiannter-terrorism legislative
framework: the work done by parliamentary commégtezs they scrutinised
proposed legislation. Indeed the results presenéed are even more specific and
relate only to the submissions and oral evidenceived as part of this procéss.
My results are provisional and form part of my oimgodoctoral research project
where | am examining the Australian approach toceémg counter-terrorism law

Andrew Lynch and George William#/hat Price Security? Taking Stock of Australia’siArerror

Laws(2006), 85.

4 Prime Minister John Howard, ‘Address to the SAiSibn State Council AGM’ (Speech delivered
at the SA Division of the State Council of the LidleParty of Australia, Adelaide, 19 August
2006). http://www.pm.gov.au/media/speech/2006/sp2@84.cfm (accessed 31 July 2007). A
transcript of this speech is now available at ffjpndora.nla.gov.au/pan/10052/20061221-
0000/www.pm.gov.au/news/speeches/speech2084.tastlgtcessed 11 February 2008).

> Prime Minister John Howard, ‘Address to the Na&ibPress Club’ (Speech delivered at the

National Press Club, Canberra, 11 September 2002hscript available at

http://www.pm.gov.au/media/speech/2002/speech18#§last accessed 21 August 2007). A

transcript of this speech is now available at ffjpndora.nla.gov.au/pan/10052/20021121-

0000/www.pm.gov.au/news/speeches/2002/speech18#8ddt accessed 11 February 2008).

The Hon Philip Ruddock MPAustralia’s Legislative Response to the OngoingéeEt of

Terrorism’ (2004) 27he University of New South Wales Law Jou2t,261.

7 John Uhr, ‘Terra Infirma? Parliament’s UncertRiole in the “War on Terror” (2004) 2¥he

University of New South Wales Law Jour8B, 339-41.

This means that there are many aspects of patitary committee activities which relate to the

process by which the Australian counter-terroriegidlative framework was developed which is

beyond the scope of this paper. For example, tjiepdoes not examine the political composition
of the various committees, and the impact this irligtve had on the work done by those
committees.
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more generally.| am aware that there are limits to conductingasistical analysis
of parliamentary committee activity.However the broad sketch provided by such
statistics acts as a starting point. | contend faatiamentary committees’ role in
providing pre-enactment scrutiny is a vital aspe€tthe Australian counter-
terrorism law-making process. Committees can assignsuring that pieces of
counter-terrorism legislation are properly delilteda | further maintain that proper
deliberation of such legislation is a ‘democrataition’ to which Australia should
adhere.

Two tentative conclusions emerged from my resuttshas stage: first, that in
specific circumstances the holding of a parliamgntammittee inquiry provided
an opportunity for diverse community concerns to dgressed directly to
parliamentarians. Unfortunately, my second conoluss that, overall, committees
had more mixed success in functioning as such duibn

Before elaborating on these conclusions, | willlakpwhy proper deliberation is a
democratic tradition that should apply to the cewtérrorism law making process.
I will outline the special role pre-enactment seytby parliamentary committees
plays within this tradition. | will also provide aoverview of the activities of
parliamentary committees as the Australian Fedeoalnter-terrorism legislative
framework was developed over the five year perjmhaing 11 September 2001 to
11 September 2006.

Deliberation as an Australian Democratic Tradition

| referred earlier to the former Prime Minister'®im that the Parliament was
fundamental to striking the appropriate balanceuireg for Australia’s counter-
terrorism legislation. This use of a ‘balance’ npdar infused the Federal
Government'’s rhetoric when its representativesudised their approach to enacting
counter-terrorism legislatiolt. On one side of the ‘scale’ is the need to keep

® So, for example, as part of my doctoral reseaiave collected data relating to other aspecthef
counter-terrorism law-making process, such as theuat of time parliamentarians spent debating
these laws in each parliamentary chamber. Thes#étsesill not be discussed here.

10 Geoffrey Lindell, How (andWhethe) to Evaluate Parliamentary Committees — From ayexs
Perspective’ (Paper presented to the Canberra &iatuForum, Canberra, 18 December 2004), 3.
Available at http://www.aph.gov.au/house/house_ieagazine/ath24_lindell.pdf (accessed 29
May 2007).

11 For examples of the use of the term ‘balance’iderivatives see, Prime Minister John Howard,
‘Australian Government Rejects Amnesty InternatidReport’ (Press Release, 24 May 2007)
http://www.pm.gov.au/media/release/2007/Media_Re#24335.cfm (accessed 15 August 2007).
This media release is now available at http://pasaaedta.gov.au/pan/10052/20070823-1732/www.
pm.gov.au/media/Release/2007/Media_Release24335]ashaccessed 11 February 2008); Prime
Minister John Howard, ‘Address to the ASP| Globatdes 2006 Conference: Australia’s Security
Agenda’ (Speech delivered at the ASPI Global FoR@36 Conference, Hyatt Hotel, Canberra, 26
September 2006) http://www.pm.gov.au/media/spe@€lEZpeech2150.cfm (last accessed 21
August 2007). A transcript of this speech is nowikable at http://pandora.nla.gov.au/pan/10052/
20061221-0000/www.pm.gov.au/news/speeches/spee@hBibl (last accessed 11 February
2008); Prime Minister John Howard ‘A Sense of BakarThe Australian Achievement in 2006’
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Australia secure from terrorist activity, on thehet is the need to preserve the
individual rights that are assumed to be part o$tAalian life’? Various scholars
have identified the limitations of using the ‘bateh metaphor in this way. Clive
Walker indicates that using the metaphor in thiy Wwevites the assumption that
limiting rights increases security. Partly on thiasis he comments that ‘this
concept of balance is ... largely spuriotis'Jeremy Waldron has warned that
because it may be impossible to accurately assémther security has been
enhanced by measures which restrict rights, disugigshese changes in terms of
altering a ‘balance’ is inherently flawéd.

It is important that the public justifications fthre Australian counter-terrorism laws
be analysed in this way so their shortcomings aamiposed. Nevertheless, it is
possible to consider the use of the language déroe’ from another perspective.
This rhetoric could be taken to imply that the Qoweent has presented the
Australian Parliament as a deliberative forum dmal dounter-terrorism legislation
as the product of a process of deliberation. Vieviretn this perspective, this
rhetorical appeal is less surprising. As has beetedch by John Uhr the word
‘deliberation’ originates from the worlibra which evokes images of balancing

(Address to the National Press Club, Canberrag®bary 2006) http://www.pm.gov.au/media/
speech/2006/speech1754.cfm (accessed 31 July 20@Anscript of this speech is now available
at http://pandora.nla.gov.au/pan/10052/200612210800w.pm.gov.au/news/speeches/speech1754
.html (last accessed 11 February 2008); transofifite Prime Minister, John Howard, Joint Press
Conference with Attorney-General, Parliament Ho8s8eptember 2005, http://www.pm.gov.au/
media/interview/2005/Interview1553.cfm (last acaes21 August 2007) (which contains the
comments of the Prime Minister and the Attorney @ehannouncing the Government’s approach
to making counter-terrorism legislation in late 8D@ transcript of this press conference is now
available at http://pandora.nla.gov.au/pan/10082%2121-0000/www.pm.gov.au/news/interviews
/Interview 1553 .html (last accessed 11 FebruafB820See also Jenny Hocking, ‘Protecting
Democracy by Preserving Justice: ‘Even for the &&and the Hated” (2004) Zhe University of
New South Wales Law Journ8ll9, 327. But see Ben Golder and George Williauing note that
the Attorney-General Philip Ruddock has moved afray the idea that the laws represent this
type of ‘balance’: Ben Golder and George WillianBalancing National Security and Human
Rights: Assessing the Legal Response of CommonNations to the Threat of Terrorism’ (2006)
8(1) Journal of Comparative Policy AnalyAs, 44.

12 See, for example, Commonweaktarliamentary DebatesHouse of Representatives, 21 March
2002, 1930 (Darryl Williams, Attorney-General); Ramentary Joint Committee on ASIO, ASIS
and DSD, Parliament of Australian Advisory Report on the Australian Security lidehce
Organisation Legislation Amendment (Terrorism) BD02(2002), vii; Senate Legal and
Constitutional Legislation Committee, Parliamenioftralia,Provisions of the Anti-Terrorism Bill
(No 2) 2005(2005),[2.6]-[2.7] (recording concerns that thél Being considered was not
‘proportionate’).

13 Clive Walker, ‘The United Kingdom's Anti-Terrons Laws: Lessons for Australia’ in Andrew
Lynch, Edwina MacDonald and George Williams (eldsyv and Liberty in the War on Terror
(2007) 181, 191.

14 Jeremy Waldron, ‘Security and Liberty: The Imagd@alance’ (2003) 1The Journal of Political
Philosophy191, 192 and 208-209 Clive Walker also makes dasimrgument, Walker above n 13,
191. See also for an extremely detailed critiqueheflimitations of using the rhetoric of balance:
Christopher Michaelsen ‘Balancing Civil Libertieg&inst National Security? A Critique of
Counterterrorism Rhetoric’ (2006) 2%e University of New South Wales Law Jourh21.
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scales® So it is understandable that the Government shaisti to present this

controversial legislation in such a light. To samwttlegislation strikes ‘the right’

balance implies that some consideration of variopgons has been undertaken
before that balance was strd€Hn turn, this suggests that deliberation itselbii®

of the key democratic traditions and processes twisitaracterised the way in
which the Australian counter-terrorism legislatiovas made. It also justifies

examining the laws to determine if they were int faoduced by such a process.

In 1998 John Uhr suggested deliberative capacith@fAustralian Parliament as a
democratic institution can be tested is to inveddghe efficacy of the debate which
occurs in those assembligs.

For Uhr the ‘most basic’ test of debate is how madlifferent ‘viewpoints’ are
represented in the discussions of the ‘politicakasbly’'® One way to test debate
is to establish the extent to which that assemkdg hccess to independent
information. This independent information is im@ot because it provides a
counter-weight to the information provided to Pamient by the Governmetitin
theory parliamentary committees are well placed etthance this aspect of
Parliament’'s overall deliberative capacity becaube provision of external
information is one of the key justifications foreth existence. It has long been
recognised that one of the main functions of thdigraentary committee system is
to provide ordinary people and interest groups wéthchannel to address
parliamentarians directR. Moreover, this ‘direct routé" is also important because
providing Parliament with access to ‘expert anainfed opinion’ can lay the basis

for an improvement in public policy.

15 John Uhr, ‘Instituting Republicanism: Parliamewtsices, Republican Virtues?’ (1993) 28, Special
Issue Australian Journal of Political Scienc@7, 30.

18 For a brief discussion of the importance of theoept of ‘consideration’ to the idea of delibevati
see Robert E. Goodin and Simon J. Niemeyer, ‘WheesDeliberation Begin? Internal Reflection
versus Public Discussion in Deliberative Democrg2@03) 51Political Studies627 at 628—629.

17 John UhrDeliberative Democracy in Australia: The ChangPigce of Parliament1998), 220 and
227. See also John Uhr ‘Parliament and Public B&dition: Evaluating the Performance of Parlia-
ment’ (2001) 24The University of New South Wales Law Jourii@B, 712 (and the references
cited there); John Uhr, ‘The Constitutional Conwemiand Deliberative Democracy’ (1998) Zhe
University of New South Wales Law Journ8lr5, 879 (and the references cited there).

8 Jpid., 227.

' Ibid., 230.

20 | indell, above n 10, 2 citing the aims proffetgdthe Joint Standing Committee on Broadcasting in
1943. See for a similar point made in relation ¢m&e Committees, Liz Young quoting the work of
John Vander Wyk and Angie Lilley, Liz Young, ‘Panthentary Committees: The Return of the
Sausage Machine’ (200B)emocratic Audi{Discussion Paper 28/06) 5. Available at httpt&anu.
edu.au/democraticaudit/papers/20060831_youngl_seoams.pdf (accessed 30 May 2007).

21 Toby Miller, ‘Quis Custodies Ipsos Custodet? AsiRer Article on the Committee System of the
Australian Senate’ (1986) 1(2pgislative Studies: Official Publication of thegialasian Study of
Parliament Groupb, 5.

22 Kate Burton, ‘Community Participation in Parliamtery Committees: Opportunities and Barriers’
(1999)Australian Parliament Information and Research $&@% Research Pap&to 10 1999—
200Q 1 available at http://parlinfoweb.aph.gov.au/pividgpositoryl/Library/PrsPub/PMJ063.doc
(last accessed 16 August 2007).
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1.Security Legislation Amendment (Terrorism) Bill 2002 [no 2] and
Related Bills

2.Proceeds of Crime Bill 2002 and Proceeds of Crime
(Consequential Amendments and Transitional Provisions) Bill
2002

3.Australian Security Intelligence Organisation Legislation
Amendment (Terrorism) Bill 2002 (SLC Legislation Committee)
4. Australian Security Inteligence Organisation Legislation
Amendment (Terrorism) Bill 2002 (PJC)

5.Australian Security Intelligence Organisation Legislation
Amendment (Terrorism) Bill (SLC References Committee)

6. Australian Protective Service Amendment Bill 2002

7. Australian Crime Commission Establishment Bill 2002

8. Aviation Transport Security Bill and Aviation Transport
Security (Consequential Amendments and Transitional
Provisions) Bill 2003

9. Draft Aviation Transport Security Regulations 2003

10. Australian Protective Service Amendment Bill 2003

11. Australian Protective Service Amendment Bill 2003

12. Migration Legislation Amendment (ldentification and
Authentication) Bill 2003

13. Maritime Transport Security Bill 2003

14.Australian Federal Police and Other Legislation Amendment
Bill 2003 [2004]

15. Telecommunications (Interception) Amendment Bill 2004
16. Anti-Terrorism Bill 2004

17.National Security Information (Criminal Proceedings) Bill 2004
and National Security Information (Criminal Proceedings)
(Consequential Amendments) Bill 2004

18.Anti-Terrorism Bill (no 2) 2004

19. National Security Information Legislation Amendment Bill 2005
20. Law and Justice Legislation Amendment (Video Link
Evidence and Other Measures) Bill 2005

21.Anti-Terrorism Bill (No 2) 2005
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As noted above, this paper focuses on two typesnfafrmation and external
opinions that were conveyed to committee membenmsnglutheir probes into
specific pieces of Federal counter-terrorism ledish: submissions and
information given by witnesses in the public hegsiteld by the committees. For
the most part, the submissions and evidence arkclyuavailable, although there
are cases where the information was provided t@dhemittee confidentially® To
test the extent to which the parliamentary commigtgstem fulfilled the function of
enhancing the Australian Parliament’s deliberati@pacity by providing legislators
with this sort of external information | collecteldta showing the extent to which
Government and non-Government sources contribatéklet debate about counter-
terrorism laws. To do this, | analysed the lists snbmissions received, and
witnesses heard, by each committee that were prdvad appendices to each of the
parliamentary committee repoffsGraph 1 depicts the number of submissions that
were provided to each inquiry.

On the basis of the information provided in theppemdices, | then determined
whether each submission or witness represented weer@uent or a non-
Government sourceGraph 2 shows the percentage of Government and non-
Government submissions made to each committeeringnid Graph 3 shows the
percentages of Government and non-Government \gigsesppearing before each
committee® The label ‘Government’ was applied to submissiansl evidence

2 For example, three submissions to the Senatel leegaConstitutional References Committee
Inquiry into the Australian Security Intelligencedanisation Legislation Amendment (Terrorism)
Bill 2002 were listed as confidential; see Senatgdl and Constitutional References Committee,
Parliament of AustralidAustralian Security Intelligence Organisation Légteon Amendment
(Terrorism) Bill 2002 and Related Mattef®002), 171, 176 & 177 (Appendix 1); The
Parliamentary Joint Committee on ASIO, ASIS and D8&€eived a private briefing from ASIO
during the course of its investigation into the &aban Security Intelligence Organisation
Legislation Amendment (Terrorism) Bill 2002, seglRanentary Joint Committee on ASIO, ASIS
and DSD, Parliament of Australian Advisory Report on the Australian Security lidehce
Organisation Legislation Amendment (Terrorism) B0I02(2002) [1.47]. Similarly six confidential
submissions and three confidential supplementamngsions were made to the Senate Legal and
Constitutional Legislation Committee inquiry inteet Anti-Terrorism Bill (No 2) 2005see Senate
and Legal Constitutional Legislation Committee,[Ranent of AustraliaProvisions of the Anti-
Terrorism Bill (No 2) 2005(2005), 216,217 224, 225 &227 (Appendix 1).

At this stage, | have only counted submissioogiked. Occasionally some inquiries received
‘additional information’. (See for example, theerdnce to additional information in the inquiry
into the Migration Legislation Amendment (Identditoon and Authentication) Bill 2003. See
Senate Legal and Constitutional Legislation ConesitParliament of Australi®rovisions of the
Migration Legislation Amendment (Identification aAdthentication) Bill 20032003) 35
(Appendix 1). As these were not listed as ‘subroissi, they were not included in these statistics.
For the purposes of this paper, an organisatas eounted as a single ‘witness’ even if multiple
members of staff from that organisation or Goveminagkepartment actually appeared before a
particular committee. Where an individual appeanettheir capacity as an individual, they were
also counted as a single witness. However, eachaagpce of a particular individual or group was
counted as a separate witness. So if represergdtive the Commonwealth Attorney-General's
Department appeared on more than one occasionebafoinquiry each occasion on which they
appeared was counted as a separate witness. Foplexaepresentatives from the Attorney-
General’'s Department appeared before the Senatd had Constitutional Legislation Committee
inquiry into the Anti-Terrorism Bill (No 2) 2005 dwo separate occasions This was counted as two

2

i

2

41
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given by representatives of bodies with clear litdk¢he Federal Government. A
number of implications flow from this: representas of State or Territory
Governments, or State or Territory Government todiere not classified as
providing information from a ‘Government souféend, second, for the purposes
of this paper, the category of Government souncelsides a wide variety of bodies
with links to the Federal Government: submissiagosf representatives of Federal
Government Departments fall within the ambit ofstlype of evidence, as do
submissions made, or evidence given, on behalfagbus independent statutory
bodies. A key factor when determining whether dipalar statutory body could be
categorised as being a ‘Government’ source, washehdhat body carried out
functions that are associated with government at timly governments primarily
perform. On this basis, bodies such as ASIO, th® ARd even the Inspector-
General of Intelligence and Security and the AlistnaSecurities and Investments
Commission were classed as providing informatiomfia ‘Government’ source.

Once the ‘Government’ sources were identified, tbmaining submissions and
witnesses were (for the most part) classified ggesenting ‘non-Government’
sources’ The third category, ‘Unknown/Confidential/Other'ass used when a
submission was labelled ‘confidential’ or where ilentity of the author of the
submission was not stated. This category also decluisources with links to both
State/Territory and Federal Governments.

separate witnesses. See Senate Legal and Coosidtltiegislation Committee, Parliament of
Australia,Provisions of the Anti-Terrorism Bill (No 2) 2008005) 229 and 233 (Appendix 2).

This methodology was adopted so that when theepésiges of Government vs non-Government
witnesses were calculated the fact that Governivedies often appeared before committees more
than once was taken into account.

26 50 submissions or witnesses from these sortswtes were classed as ‘non-Government'.

%7 This category also includes the submissions ledhé¢btandard Form Letter’ which were made to
the Senate Legal and Constitutional Legislation @dtee inquiry into the Anti-Terrorism Bill (No
2) 2005. See submissions 45-50 Senate Legal arstittional Legislation Committee, Parliament
of Australia,Provisions of the Anti-Terrorism Bill (No 2) 2008005), 217 (Appendix 1). The
online version of this submissions list indicatesttthese submissions were received by ‘various
individuals and organisations’. See Senate LegdlGunstitutional Legislation Committee,
Parliament of Australid,ist of Submissions Received by the Committee 23/41/2005available
at http://www.aph.gov.au/senate/committee/legcds/terrorism/submissions/sublist.htm (last
accessed 15 February 2008).
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1.Security Legislation Amendment (Terrorism) Bill 2002 [no 2] and
Related Bills

2.Proceeds of Crime Bill 2002 and Proceeds of Crime
(Consequential Amendments and Transitional Provisions) Bill
2002

3.Australian Security Intelligence Organisation Legislation
Amendment (Terrorism) Bill 2002 (SLC Legislation Committee)
4.Australian Security Intelligence Organisation Legislation
Amendment (Terrorism) Bill 2002 (PJC)

5.Australian Security Intelligence Organisation Legislation
Amendment (Terrorism) Bill (SLC References Committee)

6. Australian Protective Service Amendment Bill 2002

7. Australian Crime Commission Establishment Bill 2002

8. Aviation Transport Security Bill and Aviation Transport Security
(Consequential Amendments and Transitional Provisions) Bill
2003

9. Draft Aviation Transport Security Regulations 2003

10. Australian Protective Service Amendment Bill 2003

11. Australian Protective Service Amendment Bill 2003

12. Migration Legislation Amendment (Identification and
Authentication) Bill 2003

13. Maritime Transport Security Bill 2003

14.Australian Federal Police and Other Legislation Amendment
Bill 2003 [2004]

15. Telecommunications (Interception) Amendment Bill 2004

16. Anti-Terrorism Bill 2004

17.National Security Information (Criminal Proceedings) Bill 2004
and National Security Information (Criminal Proceedings)
(Consequential Amendments) Bill 2004

18.Anti-Terrorism Bill (no 2) 2004

19. National Security Information Legislation Amendment Bill
2005

20. Law and Justice Legislation Amendment (Video Link Evidence
and Other Measures) Bill 2005

21.Anti-Terrorism Bill (No 2) 2005
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1.Security Legislation Amendment (Terrorism) Bill 2002 [no 2] and
Related Bills

2.Proceeds of Crime Bill 2002 and Proceeds of Crime (Consequential
Amendments and Transitional Provisions) Bill 2002

3.Australian Security Intelligence Organisation Legislation Amendment
(Terrorism) Bill 2002 (SLC Legislation Committee)

4 Australian Security Intelligence Organisation Legislation Amendment
(Terrorism) Bill 2002 (PJC)

5.Australian Security Intelligence Organisation Legislation Amendment
(Terrorism) Bill (SLC References Committee)

6. Australian Protective Service Amendment Bill 2002

7. Australian Crime Commission Establishment Bill 2002

8. Aviation Transport Security Bill and Aviation Transport Security
(Consequential Amendments and Transitional Provisions) Bill 2003

9. Draft Aviation Transport Security Regulations 2003

10. Australian Protective Service Amendment Bill 2003

11. Australian Protective Service Amendment Bill 2003

12. Migration Legislation Amendment (Identification and Authentication)
Bill 2003

13. Maritime Transport Security Bill 2003

14 Australian Federal Police and Other Legislation Amendment Bill 2003
[2004]

15. Telecommunications (Interception) Amendment Bill 2004

16. Anti-Terrorism Bill 2004

17 National Security Information (Criminal Proceedings) Bill 2004 and
National Security Information (Criminal Proceedings) (Consequential
Amendments) Bill 2004

18.Anti-Terrorism Bill (no 2) 2004

19. National Security Information Legislation Amendment Bill 2005

20. Law and Justice Legislation Amendment (Video Link Evidence and
Other Measures) Bill 2005

21 Anti-Terrorism Bill (No 2) 2005
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An Overview of the Activities of Parliamentary Committeesin
Creating Australian Counter-Terrorism Laws

The initial impression of the work done by parliartey committees is that they
played an active role in the development of manyspaf the Australian counter-
terrorism legislative framework. As shown in thams the statistical data relate to
21 pre-enactment inquiries conducted by parliammgrd@emmittees. These inquiries
looked at 24 of Acts | have classified as being p#rthe counter-terrorism legal
framework?® The Senate Legal and Constitutional Legislatiom@ittee was the
most active committee: it produced pre-enactmenitisy reports on 20 of the
Acts. The Senate Rural and Regional Affairs anch3part Legislation Committee
reviewed three pieces of legislation: those whielated to aviation and maritime
transport security. The Parliamentary Joint Conesiton the National Crime
Authority (as it then was) reviewed the Australig@rime Commission
Establishment Bill 2002 (Cth).

Some pieces of legislation were reviewed more thrace and by more than one
committee before they were enacted. The Senatel Legd Constitutional
Legislation Committee produced two reports into Australian Protective Service
Amendment Bill 2003? The Senate Rural and Regional Affairs and Trarispor
Legislation Committee produced a report into theafign Transport Security Bill
2003 (Cth)and the Aviation Transport Security (Consequerfislendments and
Transitional Provisions) Bill 2003 (Cth) which wégasbled in October 2003. The
committee held a second inquiry into the Draft Alda Transport Security
Regulations 2003 (Cth) which was completed beftie dverarching legislation
was finally enacted®

28 Some of these committee inquiries related to rttuae one piece of legislation. This figure does no
include the Anti-Terrorism (No 3) Bill 2004. In thform, this Bill was not subject to pre-enactment
scrutiny by a committee. However, the substandgisfBill was analysed by the Senate Legal and
Constitutional Legislation Committee as part ofiftguiry into the Anti-Terrorism Bill (No 2) 2004.
See CommonwealtiRarliamentary DebatesSenate, 12 August 2004, 26464 (Senator Joseph
Ludwig).

29 The first report was dated August 2003, see ®8dregal and Constitutional Legislation Committee,
Parliament of AustraligRrovisions of the Australian Protective Service Adment Bill 2003
(2003) [1.1] The second report was dated OctobBB28ee Senate Legal and Constitutional
Legislation Committee, Parliament of AustraRPapposed Government Amendments to the
Australian Protective Service Amendment Bill 202303) [1.1]-[1.2].

30 The evidence to the inquiry into the overarcHegjslation indicated concerns about the draft
Aviation Transport Security Regulations, which Bepartment of Transport and Regional Services
acknowledged were ‘important’ to the way in whible fegislation was to operate. Senate Rural and
Regional Affairs and Transport Legislation Comn@ttearliament of Australidviation Transport
Security Bill 2003 and the Aviation Transport SetuConsequential Amendments and
Transitional Provisions) Bill 20082003) [2.4]; Senate Rural and Regional Affairs dnansport
Legislation Committee, Parliament of Australlraft Aviation Transport Security Regulations
2003(2003), 1.
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The parliamentary committee pre-enactment scrutinyhe Australian Security
Legislation Organisation Amendment (Terrorism) Bi002 (Cth) (theASIO Bil)
was more exceptiondl. The Bill was first introduced into Parliament inakéh
2002, but was not enacted into law until June 2088.passed the legislation
empowers ASIO to detain persons aged 16 yearsder &r up to one week.To
obtain a warrant for such detention, ASIO has twasthat there were ‘reasonable
grounds’ to believe that detaining the person wolddbstantially assist the
collection of intelligence that is important inatbn to a terrorism offencé® This
Bill was the subject of three inquiries: The Pamlentary Joint Committee on
ASIO, ASIS and DSD (as it then was) (the ParliamgntJoint Committee)
produced a major report which was dated May 20@Rtabled in June 2002. The
Senate Legal and Constitutional Legislation Conerittonducted a limited review
at the same tim¥. The Senate Legal and Constitutional ReferencesnGtee
scrutinised this amended bill, and produced a tdpdpecember 200

Assessing the precise extent to which parliamentarymittee recommendations
had an impact on legislation is a complex tidkis also an element of my doctoral
research which is still to be completed. However thie purposes of this paper, the
legislative history of theASIO Bill indicates that parliamentary committee
recommendations can have some influence on the@otarrorism legislation that
was passed by Parliament.

Even in the form in which it was enacted, this joaitr piece of legislation is
acknowledged to have granted ASIO operatives ‘exrtliaary new powers’ To

Greg Carne the ‘distinctive characteristic’ of thigce of counter-terrorism law is
that it allows people to be detained who may nasumpected of having committed
terrorism offence® Indeed he notes that in this respect, these posveeed those

3! See Jenny Hockinderror Laws: ASIO, Counter-Terrorism and the ThreaDemocracy2004),
218.

32 See the combined effect of the following secti@nstralian Security Intelligence Organisation
Legislation Amendment (Terrorism) Act 20@3h) s 24 which inserted the following provisions
into theAustralian Security Intelligence Organisation A&7B (Cth) 34D(3)(c), 34HC and
34NA(1).

33 Australian Security Intelligence Organisation Legtion Amendment (Terrorism) Act 2003th)
s 24 which inserted s34D(1)(b) into thastralian Security Intelligence Organisation A&7D
(Cth).

34 See Senate and Legal Constitutional Legislatiom@ittee, Parliament of AustraliRrovisions of
the Australian Security Intelligence Organisatioegislation Amendment (Terrorism) Bill 2002
(2002), [1.4]-[1.8].

35 Senate Legal and Constitutional References CaemiParliament of Australidustralian
Security Intelligence Organisation Legislation Amderent (Terrorism) Bill 2002 and Related
Matters(2002).

36 See Lindell, above n 10, 3 and 6. Lindell's warsimdpout the complexities of conducting such an
analysis have been cited by Evans and Evans, abbve22.

37 Lynch and Williams, above n 3, 29.

% Greg Carne ‘Gathered Intelligence or Antipodeaneptionalism? Securing the Development of
ASIO’s Detention and Questioning Regime’ (2006)AtiElaide Law Review, 4.
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in other jurisdictions such as the United States, Wnited Kingdom and Canatfa

Nevertheless many commentators have pointed otitlieaBill that was actually
passed by the Parliament in 2003 differed substiinfrom that introduced by the
Government in 2002. Lynch and Williams highlighttb@t in its original form the

ASIO Bill could have permitted indefinite detentifriThere was no restriction of
the legislation to persons aged over 16. As Hoclgomts out, this meant that
children could have been detained under the praplese’ In 2002, Williams also

observed that while the original version of thel Rlld stipulate that persons
detained under the law be ‘treated with humanityé tproposed legislation
contained no penalties for officers who did not phnwith this*?

These were matters upon which the Parliamentaryt J@ommittee made
recommendation More importantly, the Government signalled that hiad
‘accepted 10 [recommendations] in fuft’.Accordingly, as passed in 2003 the
legislation only permits a detention period of ¥sf& The legislation as originally
enacted also includes s34NB(4) which among othirgshmakes it an offence for a
person to knowingly contravene the stipulation #éngerson subject to a warrant be
‘treated with humanity*® While the Government argued it could not accept th
Parliamentary Joint Committee’s recommendation thatperson under the age of
eighteen years ... be questioned or detained unédetfislation?’ it did propose
amendments which ensured that children under 14ldvoot be able to be
questioned or detaindllin fact, as passed, the powers given to ASIO ks Alat

cannot be used against people undet’16.

% Carne, ‘Gathered Intelligence’ above n 40, 6.

40 | ynch and Williams above n 3, 32.

41 Hocking, above n 33, 216.

42 George Williams, ‘One Year On: Australia’s Le@#dsponse to September 11’ (2002) 27(5)
Alternative Law JournaP12, 214. According to Williams, the proposed mectvas s 34J.

4% see recommendations 3, 10 and 9, ParliamentaryQommittee on ASIO, ASIS and DSD,
Parliament of Australigdn Advisory Report on the Australian Security ligehce Organisation
Legislation Amendment (Terrorism) Bill 20Q2002), xiii and xv.

44 CommonwealthParliamentary DebatesHouse of Representatives, 23 September 2002, 7054
(Daryl Williams, Attorney-General).

5 SeeAustralian Security Intelligence Organisation Legtin Amendment (Terrorism) Act 2003
(Cth) s 24 which inserted s34HC thastralian Security Intelligence Organisation A&7B(Cth).

46 SeeAustralian Security Intelligence Organisation Ldgtion Amendment (Terrorism) Act 2083
24 which inserted the following provisions into thestralian Security Intelligence Organisation
Act 1979(Cth) s34NB(4) and also s 34J.

4" Recommendation 10 Parliamentary Joint CommitteASIO, ASIS and DSD, Parliament of
Australia,An Advisory Report on the Australian Security ligehce Organisation Legislation
Amendment (Terrorism) Bill 2002002), xv.

48 CommonwealthParliamentary DebatesHouse of Representatives, 23 September 2002, 7055
(Daryl Williams, Attorney-General).

4% SeeAustralian Security Intelligence Organisation Ldgtion Amendment (Terrorism) Act 2003
(Cth) s24 which insertes34NA(1) into theAustralian Security Intelligence Organisation A&7D
(Cth).
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It is more difficult to assess the impact of theiewss of this legislation conducted
by the two Senate Committees.

The Senate Legal and Constitution Legislation Coitemiwhich ran in tandem
with the Parliamentary Joint Committee, did not spré a formal list of
recommendations; rather it noted that ‘the Govemtnig yet to respond to the
PJC's [Parliamentary Joint Committee’s] report amdcommendation®’.
Moreover, they indicated they would support thespge of the Bill if all the Joint
Committee’s recommendations were accepted, butvesdhe right to conduct a
further review if the Government did not accepittié

The recommendations put forward in the review catetliby the Senate Legal and
Constitutional References Committee, (tabled inebdwer 2002) were held to have
‘reinforced the JCAAD [the Parliamentary Joint Coitteg’s] recommendations

and extended them. This comment was made in a report of a reviewhef t

guestioning and detention powers conducted by #rafentary Joint Committee

on ASIO, ASIS and DSD in November 2005. This re@bsb indicated that in the

Parliamentary Debates which followed, most notablyDecember 2002 and in

2003 the recommendations of both committees shapete of the amendments
proposed to this piece of legislatith.

One amendment to tHESIO Bill which could perhaps be seen as being inspired by
this committee report is s34HAA This section stipulates that a person appearing
before the ‘prescribed authority’ under a warraah cequest an interpreter be
provided. One of the Bills Digests produced intielato this Bill suggests that this
particular amendment was made by the Senate, #fterSenate Legal and
Constitutional References Committee tabled its mejmo the Bill>® Interestingly,

50 Senate and Legal Constitutional Legislation Cottemj Parliament of Australi®rovisions of the
Australian Security Intelligence Organisation Ldgt®on Amendment (Terrorism) Bill 20¢2002)
[1.37].

®1 Senate and Legal Constitutional Legislation Cotteaj Parliament of Australi®rovisions of the
Australian Security Intelligence Organisation Ldgtion Amendment (Terrorism) Bill 20§2002),
[1.38].

52 Parliamentary Joint Committee on ASIO, ASIS ar@DDParliament of Australi#SIO’s
Questioning and Detention Powers: Review of ther@tjpm, Effectiveness and Implications of
Division 3 of Part Ill in theAustralian Security Intelligence Organisation A879 (2005), 122.

%3 parliamentary Joint Committee on ASIO, ASIS ar®DD)Parliament of Australi@SIO’s
Questioning and Detention Powers: Review of ther@tjmn, Effectiveness and Implications of
Division 3 of Part Ill in theAustralian Security Intelligence Organisation A879 (2005), 124-5.

% SeeAustralian Security Intelligence Organisation Ldgtion Amendment (Terrorism) Act 2083
24 which inserted this section into thastralian Security Intelligence Organisation A&7B (Cth).

%5 Nathan Hancock ‘Australian Security Intelliger@gganisation Legislation Amendment
(Terrorism) Bill 2002 [No 2]Bills DigestNo 133 (2003), 3—4 and 23. This digest is availalble
http://parlinfoweb.aph.gov.au/piweb/Repository/L€Billsdgs/80X860.pdf (last accessed 12
February 2008).



Autumn 2008 Creation of Counter-Terrorism Laws 53

placing this sort of provision into the legislatisras one of the things that Senate
Legal and Constitutional References Committee rewenued in its reporf.

In this instance at least, it is possible to seewvtiork of parliamentary committees
as having some influence in the creation of thisc@iof the counter-terrorism
legislative framework. Thus, it is interesting toalyse the information which
members of committees were presented with durirgpttocess by which they
conducted this pre-enactment scrutiny.

Parliamentary Committees and their Capacity to Function as
Deliberative Forums

My first conclusion focuses on those committee iriga that received large

numbers of submissions. These results suggesp#namentary committees have
the capacity to function as fora where the pubdin goice their concern about the
laws being enacted.

As is clear from Graph 1, four inquiries receivedero 100 submissions. Not
surprisingly, these inquiries dealt with some of thost dramatic aspects of the
counter-terrorism legislative framework. As indedtby points 4 and Bvo of
these inquiries concerned tA&IO Bill, which the Parliamentary Joint Committee
described as ‘one of the most controversial pieédegislation considered by the
Parliament in recent time¥.Only two of the three inquiries held into this IBil
formally took submission®. The Parliamentary Joint Committee received a wital
167 submission¥. The Senate References Committee received 435 ssioms.
The inquiry into the Security Legislation Amendmémerrorism) Bill 2002 (Cth)
and four other Bills which constituted the firstjoratranche of dedicated counter-
terrorism legislation received 431 submissions (Beint 1 on Graph 1). This

%6 Recommendation 18, Senate Legal and ConstitutRefrences Committee, Parliament of
Australia,Australian Security Intelligence Organisation Ldgtion Amendment (Terrorism) Bill
2002 and Related Matte(2002), [11.44].

57 parliamentary Joint Committee on ASIO, ASIS ar@DDParliament of Australigyn Advisory
Report on the Australian Security Intelligence Qrgation Legislation Amendment (Terrorism)
Bill 2002 (2002), vii.

%8 As noted above, this Bill was referred to thentl@ommittee on ASIO, ASIS and DSD and the
Senate Legal and Constitutional Legislation Conesitit the same time. The Senate Legislation
committee decided not to conduct a full inquiryfanmally take submissions, but would record its
views on the constitutional issues raised by tHeabd the new powers contained in it. For more
detail see Senate and Legal Constitutional Legisia@ommittee, Parliament of Australia,
Provisions of the Australian Security Intelliger@gganisation Legislation Amendment (Terrorism)
Bill 2002 (2002), [1.4]-[1.8].

%9 The Joint Committee counted supplementary subionissis separate submissions. As such for this
inquiry only, | have included the number of suppéeitary submissions in the total number of
submissions overall. According to Appendix B thesexe 162 primary submissions and 5
supplementary submissions. See Parliamentary Coimimittee on ASIO, ASIS and DSD,
Parliament of Australigdn Advisory Report on the Australian Security ligehce Organisation
Legislation Amendment (Terrorism) Bill 2002002) 67—73 (Appendix B).
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legislative package was important because, as g¢ghasise Security Legislation
Amendment (Terrorism) Act 2002 (Cth¥erted a series of terrorism offences into
the Criminal Code(Cth)®° The Bill as considered by the committee also dorth
the first attempt by the Government to bestow upum Executive a power to
proscribe organisatiori.Finally, the inquiry into the Anti-Terrorism BillNo 2)
2005 (Cth) which introduced Control Orders and Bneative Detention Orders
(PDO) into Australian counter-terrorism l&fvreceived 292 submissiofisThese
legislative reforms also represented significamimeints of the counter-terrorism
law framework introduced in response to the LonBombings in July 2008' As
enacted in 2005, a PDO allows persons to be dekdorean initial period of 24
hours. This can be extended so that the order doesxceed 48 houfs.These
orders can only be made to prevent an imminenbristrattack or to preserve
evidence relating to a terrorist attack which hasuered in the last 28 da§&In
either case, detaining the person must be ‘reagpnabessary®’ The initial PDO
can be made by senior members of the Australiaerige@olice (AFP); ‘continued’
PDO’s must be issued by certain members and fomeenbers of the judiciary, or
certain senior members of the Administrative AppeBtibunal, who have been
appointed by the Minister, and who have conseradzbing appointetf.

€0 By inserting a new Part 5.3 into tBeiminal Code(Cth).

61 See the discussion of this proposed sectionéygdmmittee; Senate and Legal Constitutional
Legislation Committee, Parliament of Australzgnsideration of Legislation Referred to the
Committee: Inquiry into the Security Legislation @mdment (Terrorism) Bill [No 2] and Related
Bills (2002) [2.23]-[2.26].

®2 The provisions relating to control orders wergded in the new Division 104 which was inserted
into theCriminal Code(Cth) by theAnti-Terrorism Act [No 2] 200%Cth).The provisions relating
to preventative detention were included in the §iam 105 which was inserted into t@eminal
Code(Cth) by theAnti-Terrorism Act [No 2] 2005%Cth).

% The Senate Legal and Constitutional Committeerdscthat it received 294 submissions (see
paragraph 1.4 and Appendix 1. However, as | wadwating my research | discovered that the
numbers 235 and 243 had been omitted from the sslonilist printed in Appendix 1. In the
online version of the list, submissions for theamhers are entitled ‘not yet available’ (see
http://www.aph.gov.au/senate/committee/legcon_tettedrism/submissions/sublist.htm (accessed
20 August 2007). As a result, | have calculateditimaber of submissions received to be 292.

6 Anthony Reilly, ‘The Processes and Consequent€oonter-Terrorism Law Reform in Australia
2001-2005’ (2007) 16linders Journal of Law Refor®1, 89-90.

% Anti-Terrorism Act (No 2) 2008Cth) Schedule 4 Part 1 s 24 adding s 105.8(5)%.4P0(5)and s
105.14(6) to th&riminal Code Cth). For a more detailed analysis of the operationootmol
orders and PDO’s ség/nch and Williams, above n 3, 41-58. The followimg paragraphs draw
on the description of the powers they provide there

6 Anti-Terrorism Act (No 2) 2006Cth) Schedule 4 Part 1 s 24 adding s 105.1, 18%5.405.4(5) and
105.4(6) to theCriminal Code

87 Anti-Terrorism Act (No 2) 2006Cth) Schedule 4 Part 1 s 24 adding s 105.4(4){d185.4(6)(c) to
the Criminal Code(Cth).

%8 Anti-Terrorism Act (No 2) 2006Cth) Schedule 4 Part 1 s 24 adding s 105.2, 8141 s 105.11 to
the Criminal Code(Cth). See also Reilly, above n 67, 90.
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By contrast, Control Orders are made by a cBuffhere are many different
restrictions such orders can place on the activitiethe person subjected td/it.
They can be made if a court is convinced (on thHarica of probabilities) that a
person has ‘provided training to, or received frainfrom a listed terrorist
organisation”! or that an order would ‘substantially assist iev@nting a terrorist
act’.”? The court also needs to be satisfied (on the balahprobabilities) that each
of the conditions imposed by the order is ‘reasbnalecessary, and reasonably
appropriate and adapted, for the purpose of piatgdhe public from a terrorist
act’” The power to make these orders has been deserbedntroversial’ because
the orders impact upon the right of people noteaatbitrarily detained In their
report into this Bill the Senate Legal and Constittal Committee recorded
concerns that PDO’s would alter the way in whichsthalian criminal law has
operated® McCulloch is critical of the control order regirbecause they ‘impose
coercive sanction ... not for what people have darare preparing to do but what
it is anticipated they might do in the futuf&Lynch and Williams highlight that
both these types of orders can be made on the dasisdence that does not need

to meet the standards required in a criminal ffial.

The data | collected demonstrating that parliantgnmmmittees attempted to
ensure that pieces of the counter-terrorism letijygldramework were deliberated is
shown in Graph 2. This graph breaks down the soafdbe submissions to the
committees. Submissions originating from Governnseunitrces formed the majority
of submissions received in only one case: the yduéld into the Law and Justice
Legislation Amendment (Video Link Evidence and Qtideasures) Bill 2005

(Graph 2, point 20). Equal numbers of submissigosnfGovernment and non-
Government sources were received by the Commitwesiigating two other
Bills:"® this means that non-Government sources formed rttegority of

submissions received by the other inquiries wherenmsssions were requested.

89 Anti-Terrorism Act (No 2) 2006Cth) Schedule 4 Part 1 s 24 adding s 104.4, s16204.9 and
104.14 to theCriminal Code(Cth)..

0 Anti-Terrorism Act (No 2) 2008Cth) Schedule 4 Part 1 s 24 adding 104.5(3) tctivinal Code
(Cth).

1 Anti-Terrorism Act (No 2) 2008Cth) Schedule 4 Part 1 s 24 adding s104.4(1){ax(iiheCriminal
Code(Cth).

2 Anti-Terrorism Act (No 2) 2008Cth) Schedule 4 Part 1 s 24 adding s104.4(1)(t)@heCriminal
Code(Cth).

3 Anti-Terrorism Act (No 2) 2008Cth) Schedule 4 Part 1 s 24 adding 104.4(d) t&Ctiminal Code
(Cth).

4 James Renwick, ‘Counter-Terrorism and Australiaw’ (2007) 3(3) 67,73.

> Senate Legal and Constitutional Legislation Cotteaj Parliament of Australi®rovisions of the
Anti-Terrorism Bill (No 2) 200%2005),[3.33]-[3.35].

78 Jude McCulloch ‘Contemporary Comments: Australianti-Terrorism Legislation and the Jack
Thomas Case’ (2006) XBurrent Issues in Criminal Justi@&57, 360.

7 Lynch and Williams, above n 3, 55-56.

8 The Australian Protective Service Amendment BD2(at Graph 2, point 6) and the Australian
Federal Police and Other Legislation Amendment BilD3 [2004] (at Graph 2, point 14).
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Moreover, as is shown in the graph, in some ofdhosses the number of non-
Government submissions was overwhelming.

The large number of submissions from non-Governraentces is an indication of
the controversial nature of these legislative psafsi® A high level of public
concern explains another interesting feature: s@ulemissions to these four
inquiries appear to have originated from individyaome of whom did not indicate
any affiliation with an interest group, organisatior network’ This last point is
significant because, as Kelly Paxman notes, ortheinost frequent criticisms of
the parliamentary committee process is that thelewe gathering process is
dominated by ‘witness cliques’ or the ‘usual suspét Anthony Marinac defines
‘the usual suspects’ as the ‘narrow range of adteuand professional organisations

... [who appear] before the committee during virtyavery inquiry’®

Many of these ‘articulate and professional orgaisa’ also expressed their views
about the counter-terrorism laws, especially anegses invited to testify directly
to committeed? It is also true that the committee’s final repont these legislative

® The Senate Legal and Constitutional Legislatiom@ittee described the Security Legislation
Amendment (Terrorism) Bill 2002 and accompanyinfisBas ‘some of the most important to come
before the Parliament in the last twenty yearsé Senate Legal and Constitutional Committee,
Parliament of Australidnquiry into the Security Legislation Amendment@esm) Bill [No 2]
2002 and Related Bill2002) [1.11]. This controversial nature of the &kakan Security
Intelligence Organisation Legislation Amendmentr(@esm) Bill 2002 was acknowledged by the
Senate References Committ&enate Legal and Constitutional References Conenitarliament
of Australia,Australian Security Intelligence Organisation Legtoon Amendment (Terrorism) Bill
2002 and Related Mattef2002) xix; The controversial nature of the ameadts contained in the
Anti-Terrorism Bill [No 2] were also averted to bhye committee who scrutinised that bill. See
Senate Legal and Constitutional Legislation Coneairovisions of the Anti-Terrorism Bill (No 2)
2005(2005)[2.7] and [2.11].

8 For example submission number 116 (by Ms Galerieéut received 4 April 2002) Senate Legal
and Constitutional Legislation Committ&ebmissions to Senate Legal and Constitutional
Legislation Committee for the Committee’s Inquirioithe Security Legislation Amendment
(Terrorism) Bill 2002 and Related Bil[2002) Vol 2 (copy in author’'s possession); Sulsiis no
14 (by Mr and Mrs F. and S. Irvine received 5 ARI02, Joint Committee on ASIO, ASIS and
DSD Inquiry into the Australian Security IntelligeanOrganisation Legislation Amendment
(Terrorism) Bill 2002 (copy of submission in autisopossession); submission number 5 (by Mr
Sam Adie, undated), Senate Legal and Constitutidoatmittee, Parliament of Australia, Senate
Legal and Constitutional Legislation Commitfevisions of the Anti-Terrorism Bill [No 2] 2005
(2005). Submission available at http://www.aph.galsenate/committee/legcon_ctte/terrorism/sub
missions/sub05.pdf (last accessed 17 August 2007).

81 Kelly Paxman ‘Referral of Bills to Senate Commsits: An Evaluation’ (1998) 3apers on
Parliament 76, 83—84. Available at http://www.aph.gov.au/38MNE/pubs/pops/pop31/cO7.pdf
(last accessed 14 February 2008).

82 Anthony Marinac ‘The Usual Suspects? ‘Civil Sogi@nd Senate Committees’ (2004) Rapers
on Parliament129, 131. Available at
http://www.aph.gov.au/SENATE/pubs/pops/pop42/maripdf (last accessed 14 February 2008).

8 For example the non-Government witnesses whifiéestluring the public hearings held by the
Senate Legal and Constitutional Legislation Conemitis part of their inquiry into the Security
Legislation Amendment (Terrorism) Bill 2002 andateld legislationncluded the New South
Wales Council for Civil Liberties, the Australiaroncil of Trade Unions, the Law Council of
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proposals is littered with quotes from submissicnsd evidence given by
representatives of such organisatihis.is important to recognise that by recording
their views, parliamentary committees are providiagvital source of non-
Government information about various legislativeogmsals to members of
parliament. Indeed these sorts of groups providéekpert’ opinions on legislative
proposals that a parliamentary inquiry is intendedconvey to parliamefit,
However, a high level of engagement from the widemmunity arguably adds
force to a committee’s conclusions. For examplethigir report on the Security
Legislation (Terrorism) Bill 2002 and related ldgt®on the Committee noted that
the proposed proscription power ‘raised the mosicem in submission§®. This
statement, in conjunction with the long list of subsions incorporated into the
report, represents the committee’s attempt to sign®arliamentarians the depths
of public concern about those provisions.

Overall, these committees were placed in an extgliesition to present legislators
with information about these proposed pieces oElatjon from non-Government
sources. More importantly they were able to offarlipmentarians a report based
on information and assessments derived from moaa tie ‘usual’ range of
source$’ The results show that for at least some of thegsi®f counter-terrorism
legislation, parliamentary committees were ablenbance the deliberation which
these pieces of legislation received. Thus the wigsificant aspect of these results
is that they indicate that parliamentary committbase the capacity to provide a
forum for democratic deliberation.

The More Usual Scenario

Unfortunately, the data | have collected show thate instances of parliamentary
committees being able to utilise their capacityptomote extensive deliberation

Australia and the Uniting Church in Australia. Legeademics such as Professor George Williams,
Dr Jenny Hocking, Professor David Kinley, Ms Sajakeph and, Mr Joo-Cheong Tham also gave
evidence to the committee. SBensideration of Legislation Referred to the Cortemsit Inquiry

into the Security Legislation Amendment (Terrori&ifl)[No 2] and Related Bill§2002), 107-108
(Appendix 2).

8 These sorts of organisations or professionabiddals provided many of the
submissions/testimony the committee quoted frothénreport discussing the Security Legislation
Amendment (Terrorism) Bill 2002. See for example&e and Legal Constitutional Legislation
Committee, Parliament of Australi@pnsideration of Legislation Referred to the Corteeit
Inquiry into the Security Legislation Amendmentr(@easm) Bill [No 2] and Related Bill§2002)
Chapter 3, [3.1]-[3.154].

85 Burton, above n 24, 1.

86 Senate and Legal Constitutional Legislation Cotteaj Parliament of Australi€onsideration of
Legislation Referred to the Committee: Inquiry ithe Security Legislation Amendment
(Terrorism) Bill [No 2] and Related Bill§2002), [3.101].

8 This paper does not explore the opinions abauttunter-terrorism law framework expressed by
each submission, or each witness to each commifttee means that, at this stage, beyond
assessing the origin of each submission, | am eioinya position to provide a more nuanced
assessment of what views might be expressed byshal range of sources’.



58 Dominigue Dalla-Pozza APR23(1)

were the exceptions. In all cases, parliamentamneitteesattemptedto obtain
information from a wide range of sources independiemm Government. However
the results show that their ability to do so susfidly was not consistent, as the
results in Graph lillustrate. The Senate Legal and Constitutional Legislation
committee received the fifth highest number of sisisions for its inquiry into the
Anti-Terrorism Bill (No 2) 2004® By contrast the 15 remaining inquiries into
pieces of counter-terrorism legislation that toalbreissions received between 3
and 28 submissions.

One consequence of receiving a limited number dinsssions was that the
information received by the committee, which thegncthen pass on to
parliamentarians, was more limited. Thequiries held into the laws which
established a new system of dealing with natioealisty information in criminal
and civil trials are examples of this more resticicommittee activity. In their
current form, these laws give the Attorney-Gendted power to certify that
disclosure of certain information in a civil ormminal trial would have a detrimental
affect on national securify. Once a certificate has been issued the court must
conduct a closed hearing to consider the certditaThe court can exclude parties
or their lawyers from the closed hearing if thecttisure of the information to those
parties in the closed hearings would be likelypejudice national security*. The
closed hearing is designed to allow the court te ron whether or not the
information should be disclosed. The court is dpealy directed to give ‘greatest
weight’ to whether there would be ‘a risk of prepelto national security’ before
deciding whether to disclose the informatién.

The National Security Information Legislation scleemwas established by the
National Security Information (Criminal Proceedingsct 2004(Cth). The scheme
was extended to civil proceedings by tational Security Information Legislation
Amendment Act 200&th). Both Acts were subjected to parliamentagnmittee

inquiries before they were enacted. The inquirg itte 2004 Act only attracted 24
submissions (Point 17, Graph 1) The committee ngiinto the 2005 Act

received only 16 (Point 19, Graph 1). One indigatibat the committee was
attempting to promote deliberative ‘debate’ is shawGraph 2. Point 17 on Graph

8 The Senate Legal and Constitutional Committeerdscthat it received 95 submissions (see
paragraph [1.5] and Appendix 1. However, as | waglacting my research | discovered that the
number 63 had been omitted from the submissiomplisted in Appendix 1. This was also the case
in the online version of the list, submissions sg://www.aph.gov.au/senate/committee/leg
con_ctte/completed_inquiries/2002-04/anti_terrasuBmissions/sublist.htm (accessed 14 February
2008). As a result, | have calculated the numbesubimissions received to be 94.

8 See ss 26, 28, 38F and 3Bldtional Security Information (Criminal and Civikéceedings) Act
2004(Cth).

% See ss 27(3) 27(5), 28(5), 28(7) and 38G, 38H(B)38H(7)National Security Information
(Criminal and Civil Proceedings) Act 20@&th).

°1 See ss 29(3) and 38I(Rpational Security Information (Criminal and Civir&teedings) Act 2004
(Cth).

%2 See ss 31(8) and 38L(Bjptional Security Information (Criminal and Civiféteedings) Act 2004
(Cth).
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2 does show that 75 percent of submissions recebreginated from a non-
Government source. The submissions received byinbairy into the 2005
legislation also divided in an identical way (seenP19). However, a closer look at
the identity of those preparing the submissionseutits this more optimistic view.
It is easier to argue that these submissions weaderby ‘the usual suspects’. For
both of the inquiries the majority of non-Governmeourced submissions were
received from groups with a recognisable interestthese laws. The 2004
legislation was commented on by groups includingtfalian Lawyers for Human
Rights, the Australian Muslim Civil Rights Advocatyetwork and the Criminal
Bar Association’® The names of only three individuals appear on libie of
submissions received by this inquiry. Two of thoselividuals were legal
academic&? The third was the Attorney-General for Western tAalm, the Hon
Jim McGinty® The submissions list for the inquiry into the 20@fgjislation
contains the names of only three individuals, fivbom were legal academits.

One explanation for these results is that thessl#&iye proposals did not generate
the sort of public controversy which accompanieel émactment process of new
terrorism offences or alterations to the powerga@sed by ASIO operatives or the

% See Senate Legal and Constitutional Legislatiom@ittee, Parliament of AustraliBrovisions of
the National Security Information (Criminal Proceegls) Bill 2004 and the National Security
(Criminal Proceedings)(Consequential AmendmentisB04 (2004) 49 (Appendix 1),
submissions 10, 12 and 16 respectively.

% Mr Joo-Cheong Tham who at the time held the pbstssociate Lecturer at the School of Law and
Legal Studies at La Trobe University; see submis8ioSenate Legal and Constitutional Legislation
Committee, Parliament of Australia, Boovisions of the National Security Information {{@mnal
Proceedings) Bill 2004 and the National Securityif@nal Proceedings)(Consequential Amend-
ments) Bill 200425 June 2004) (at http://www.aph.gov.au/senatefoittee/legcon_ctte/com-
pleted_inquiries/2002-04/national_security/subnoissisub09.pdf) (accessed 21 August 2@0)
Mr Patrick Emerton an academic at Monash Univer§ige submissions 13 and 13A,Senate Legal
and Constitutional Legislation Committee, Parliatr@nAustralia,Provisions of the National
Security Information (Criminal Proceedings) Bill@Dand the National Security (Criminal Pro-
ceedings)(Consequential Amendments) Bill 2Q@04) (at http://www.aph.gov.au/senate/com-
mittee /legcon_ctte/completed_inquiries/2002-04émetl_security/submissions/sub13.pdf)
(accessed 21 August 2007).

% See submission 23, Senate Legal and Constitlti@mgslation Committee, Parliament of
Australia,Provisions of the National Security Information {{@mnal Proceedings) Bill 2004 and
the National Security (Criminal Proceedings)(Conseatial Amendments) Bill 20q2004)
(http://www.aph.gov.au/senate/committee/legcon/atrapleted_inquiries/2002-
O4/national_security/submissions/sub23.pdf) (aam&4 August 2007).

% See Senate Legal and Constitutional Legislatiom@ittee, Parliament of Australirovisions of
the National Security Information Legislation Amemaht Bill 20052005) 53 (Appendix 1). Sub-
missions 8 and 8A from Mr Patrick Emerton of Monabtiversity , Senate Legal and Constitution-
al Legislation Committee, Parliament of AustraRapvisions of the National Security Amendment
Bill 2005 (2005), http://www.aph.gov.au/senate/committeeleg ctte/national_sec /submissions/
sub08.pdf and http://www.aph.gov.au/senate/comedltigcon_ctte/national_sec /submissions/
sub08A.pdf (accessed 13 August 2007). See also iSsiom 10 from Professor George Williams
and Dr Ben Saul from the Gilbert + Tobin CentréPablic Law, Faculty of Law University of New
South Wales, Senate Legal and Constitutional Legiisi Committee, Parliament of Australia,
Provisions of the National Security AmendmentZID5(6 April 2005), http://www.aph.gov.au/
senate/ committee/legcon_ctte/national_sec/subonis&iub10.pdf (accessed 13 August 2007).
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Australian Federal Police. There are two probablerces for the lack of public

interest. Julian Burnside hints at the first arguithat in the current political

conditions, there is much public sympathy for thaém are seen to be terroridfs.

The second point is that this legislation adjustsrcprocedure. It is possible that
the general public did not feel their interests ldlobe sufficiently affected to

warrant their participation in the parliamentaryrguittee process.

Finally a comparison of Graph 2 which shows thes®wof submissions, and Graph
3 which shows the origin of witnesses, provides ailamdemonstration of the
limits on the diversity of information parliamengacommittees were able to draw
on when providing their reports to legislators. Is@comparison shows that the
preponderance of non-Government sources of infeomatas less pronounced in
the information provided directly to committees kytnesses. In ten of the
committee hearings a majority of witnesses werkeeiindividuals or represent-
atives of non-Government sources. However as isvshia Graph 3, five of the
Committees heard from an even number of Governraaot non-Government
witnesses? and there were five inquiries where a majority thé people or
organisations who appeared committees represernteer@ment entitie¥’

Moreover, the ‘usual suspects’ feature more prontlgen the lists of people asked
to testify directly to the committee. The only nGovernment withesses who
appeared before the inquiry into the 2004 Nati@egurity Information legislation
represented the Law Council of Australia, the Aalg@n Press Council and
Australian Lawyers for Human Right¥® The non-Government witnesses to the
inquiry into the proposal to amend the legislaiivn2005 consisted of one academic
from the Faculty of Law at Monash University, thastralian Muslim Civil Rights
Advocacy Network and the Law Council of Austrdfia.On one view, it is not
surprising that the Committees should receive imfion from those recognised as

%7 Julian Burnside, ‘The New Terror: Gunpowder RtoGuantanamo’ (2006) Zfhe Australian
Feminist Law Journa?4, 36.

% These were the inquiries into the Aviation TraswsiSecurity Bill 2003 and the Aviation Transport
Security (Consequential Amendments and TransitiBnavisions) Bill (as shown at point 8 on
Graph 3); the inquiry into the Draft Aviation Trawst Security Regulations 2003 (as shown at
point 9 on Graph 3); the two inquiries into the &aBan Protective Service Amendment Bill 2003
(shown at points 10 and 11 on Graph 3) and thernynduto the National Security Information
Legislation Amendment Bill 2005 (shown at pointd®Graph 3).

% These were the inquiries into the Proceeds ah€mill and Proceeds of Crime (Consequential
Amendments and Transitional Provisions) Bill 2088 §hown at point 2 on Graph 3), the
Australian Protective Service Amendment Bill 20@2 6hown at point 6 on Graph 3), the
Australian Federal Police and Other Legislation BOI03 [2004] (as shown at point 14 on Graph 3),
the Telecommunications (Interception) Amendment Bi04 (as shown at point 15 on Graph 3)
and the Law and Justice Legislation Amendment (¥idiek Evidence and Other Measures) Bill
2005 (as shown at point 20 on Graph 3).

109 senate Legal and Constitutional Legislation CoremjtParliament of Australi®rovisions of the
National Security Information (Criminal Proceedindgill 2004 and the National Security Inform-
ation (Criminal Proceedings) (Consequential AmendigieBill 2004(2004), 51 (Appendix 2).

101 senate Legal and Constitutional Legislation CoresitParliament of Australi@rovisions of the
National Security Information Amendment Bill 2q@505), 55 (Appendix 2).
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‘experts’ about the potential impact of this cowrtearorism legislative proposal.
Indeed, as noted above, it is part of the comnigitgeb to present this sort of
information to parliamentariad® However, having only received the views of
‘professional’ organisations the Committee had aaveer range of sources of
information on which to base their ultimate repomtthese legislative proposals to
Parliament.

Concluding Comments

The statistics | have presented concern one famaif parliamentary committees:
their ability to provide legislators with access ittformation independent of
Government. Restricting my focus to a single aspéthe work of parliamentary
committees means the statistical sketch is incompldevertheless, even this
incomplete data can be interpreted in two ways. @ptimistic assessment
concentrates on the fact that parliamentary coresstivere clearly active over the
period when Australian legislators embarked up@npttocess of constructing these
important counter-terrorism laws. It is encouragity see signs that these
committees have the capacity to provide a forunmviews from a wide variety of
sources to be expressed about -counter-terrorismiisldégn. In certain
circumstances, for example, when proposed legislatihat generates public
controversy is being scrutinised, committees recé&vge numbers of submissions
from a cross section of society. Unfortunatelys ialso clear that it is atypical for a
parliamentary committee inquiry into a piece of wm@u-terrorism legislation to
receive that much interest. Under ‘normal’ condif@ommittee inquiries are more
reliant on a body of established organisations (@rfdw individuals). The views
expressed by such ‘experts’ are still a valid sewrthon-Government information,
albeit stemming from a more restricted set of sesirc

Public interest in counter-terrorism legislatiordahe process by which it is made
seems to be one important variable which dictatesv fsuccessfully such
committees can fulfil their function as a deliberatforum. If such committees are
to continue to play a similar role as the countgrarism legislative framework
develops in the future it will be important to tpd establish ways to enhance this
interest in the activities of parliamentary comest*® A

192 5ee Burton, above n 24, 1.

103 3ohn Uhr discusses a related point about incrgaki‘marketability’ of Parliamentary
Committees. However he indicates that strategi@screase the broad public appeal of committees
should be taken as an ‘adjunct’ to ensuring theletsed ‘publics’ are more aware of Parliamentary
Committee activity. See John Uhr, ‘Marketing Parlentary Committees’ (2000) $Banberra
Bulletin of Public Administratio38, 38 and 40.



