Constitutional Change and Bicameralism in
Australia: the Perversity of ‘Reform’

Bruce Stoné

It is desirable for a constitution, as a power-liing device, to possess
significant rigidity or, in other words, to be eatrched. In the Australian
states, with the exception of Queensland, the uppeses of parliament
have an increasingly important role to play in piding that rigidity. The
democratisation of state upper houses and the @olopf electoral
systems which ensure incongruent partisan representbetween houses
in Australia’s bicameral parliaments mean that uppeuses have the
political capacity to ensure that important legista, including proposals
for constitutional change, is properly debated arlament and, to an
extent, in the wider community. In this contexsgigms perverse that
much so called ‘reform’ of upper houses in Ausgraiontinues to focus on
various means of subordinating these chambersaaviti of the lower
house majority. This article argues that reform glidbe directed at
enhancing, rather than weakening, the role of Aalitls unique upper
houses.

This articléexamines the relationship between bicameralism @omtitutional
change in Australia from two quite different pergipees. The first section
considers the role of upper houses, with particdarence to the Australian states,
in the process of constitutional change. Then,hiem $econd and third sections,
alternative agendas for the reform of Australiazebieralism are compared and an
argument is made about their relative worth for rowng parliamentary
democracy. | want to suggest that there are impbgannections between the two
different topics: if the role discussed in thetfisection is valued, along with more
widely acknowledged roles of upper houses, cedams of reforms are indicated
and certain others, including those which have lpgemoted in recent years by the
current Commonwealth government, are clearly umdbk.
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The central proposition of modern constitutionalignthat the basic rules of a
governmental system — specifying, in particulae tiature and powers of relevant
offices — should be relatively ‘rigid’, or difficuto change. Even in Britain, long
the bastion of the ‘unfixed’ constitution, the tideopinion seems to be turning in
this direction. The most important function of suehtrenchment’ is to limit the
power of all offices in order to prevent arbitraggvernment. A rigid, or ‘higher
law’, constitution also helps to inculcate the fddeidea of the rule of law in the
society at large by demonstrably subordinating lakens to a body of law they
cannot freely change. Further, a higher law camstibh assists civic education by
underlining the constitutional rules, while makingore visible, and thus
encouraging, public debate about, efforts to chahgse rules.

From this point of view, Australian constitutionsealeficient in several ways. All
of our constitutional texts fail to specify certairy institutions (such as prime
minister/premier and cabinet) and leave certain fegtionships (e.g. between
governor/governor-general and the prime ministerfper and ministers; and
between the parliament and prime minister/premelr rainistry) to be regulated by
un-codified, non-legal ‘conventions’. State congidns have two additional
weaknesses. First, while all of the federal coustih is entrenched, at the state
level the constitutional texts are only partly entthed. Where state constitutions
are not entrenched, they can by definition be chdrigy ordinary parliamentary
majorities. Second, those parts of state congiitstthat are entrenched are often
more weakly entrenched than is the federal contituthrough the absolute
parliamentary majority and referendum requiremspexified in s 128.

Those parts of state constitutions that are eneshcand these vary somewhat
between jurisdictions, utilize special parliameptamajorities or popular
referendums, or both of these devices together,athieve a measure of
constitutional rigidity’ The historical trend has been towards wideningnge of
matters entrenched and also, under the influens€el@8B of the federal constitution,
towards deeper entrenchment, with growth in theaise referendum requirement

There is uncertainty about the range of mattestate constitutions upon which manner and form
limitations can be imposed with regard to futurarade (see Lumb 1991, 116-33). Contemporary
authority for manner and form limitations is prosttby s 6 of thédustralia Acts but only for those
parts of state constitutions dealing with ‘the ¢@ngon, powers or procedure of the parliament'.
Most, but not all (e.g. position of governor, thgp8me Court and electoral matters), of the
entrenched provisions of state constitutions cfefatl into this category. But it is arguable (Lumb
1991, 129-30) that manner and form limitations @lap be applied to a wider range of matters.
The situation, as of 1996, is set out in Commissin Government Discussion Paper No. 15
(Western Australia 1996, 6). The information ontdia presented in that document needs updating
in light of theConstitution (Parliamentary Reform) A2003.

The situation, as of 1996, is set out in Commissino Government Discussion Paper No. 15
(Western Australia 1996, 6). The information ontdi@a presented in that document needs updating
in light of theConstitution (Parliamentary Reform) A2003.
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for changes to some basic features of state pallisigstems. But the changes have
occurred incrementally and the state constitutietesd to contain a rather
unsatisfactory patchwork of different forms of emchment.

In WA, the 1994-96 Commission on Government (CO@ued strongly for these
various deficiencies to be eliminated. It recomneshthat the State’s constitution
should be consolidated in a single document; that donstitutional document
should fully specify the basic rules of the systefngovernment; and that the
whole constitution should be strongly entrencheaugh a requirement for all
constitutional change to be approved by the elattoat a referendum (Western
Australia 1996a).

Comprehensive reform of this kind is yet to oceuany Australian state. However,
constitutions can be entrenchgdlitically as well as legally. There is an important
sense in which the entrenchment of state consfitstihas been strengthened
across the board in recent times, without any fbichange in the mechanisms of
entrenchment. This is so because, in a numberrigtijations, the need for absolute
parliamentary majorities is a more effective meas@arof entrenchment than it was
in the past. Moreover, even where only ordinaryamtigs are required to change
the constitution, these are more difficult to obtahan was often the case
previously.

The reason for these higher hurdles is that Auatsalipper houses, state as well as
federal, have been strengthened very significanlglectoral system change over
the past half century. The case of the Senate liskwewn: the adoption of PR in
1948 was responsible, over time, for a loss of @bmiver the Senate by the major
parties and the development of the Senate as anaubus check on government
(Uhr 1999; Sharman 1999). But the state upper lwhage undergone an equally
important evolution, partly different from and gwrsimilar to that of the Senate
(Stone 2002). Unlike the Senate, state upper howuses created as checks on the
democratic impulse as expressed in the lower hoofeslonial parliaments, and
this weakened their legitimacy in the parliamentarpcess for much of their
history. Reforms to their franchises, culminatingtheir adoption of universal
suffrage in the second half of the"2entury, gave them democratic legitimacy and
recast their role as that of check within, rathsant check upon, the system of
parliamentary democraéyAdditionally, the adoption by the state upper hesuef
PR electoral systems along Senate lines, a praaeapleted only in 2003 with
electoral reform of the Victorian Legislative Coilnhas strengthened the ability of
upper houses to check executives and the lowerehmagorities upon which they
are based. Electoral reform in mainland Austraba made it very difficult for a
major party to control a majority in an upper hauBkis means that upper houses

* The evolution of those upper houses, in Queedsiad New South Wales, which were originally
nominated, rather than elected, was more problemiEte NSW Council made the transition to
indirect election in 1933, followed by direct electin 1978, whereas the Queensland Council was
abolished in 1922
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can no longer be taken for granted by Australiaacakves, nor are they now
merely vehicles for the opposition to continuevitsrfare with the government of
the day. The same is true for Tasmania, which has traditlpnhad different
electoral systems for its two houses of parliangmt has an upper house that is
always controlled by independents. All state ugpmrses have used their enhanced
status and autonomy to become increasingly actideceedible in the performance
of the parliamentary functions of scrutiny of theeeutive and review of
legislation®

What is true for the review of ordinary legislatisn also true for legislation to

change the constitution, the more so where an atesolajority is required. Outside
of Victoria, now likely to be a short-lived excepti a state executive proposing
constitutional change now always needs to do nfae tonvince its own partisan
supporters in parliament of the merits of the cddes, for COG was the whole

point of entrenchment:

... if the constitution is to be an effective checktbe government, it must be
beyond the ability of the government of the daghange the constitution without
reference to a broader political constituency thmembers of the government and
its supporters in parliament (Western AustraliaeB7)

A state executive now must always convince eitkempartisan opponents in the
upper house, or components of the cross-benchedether or not an absolute or
an ordinary majority is required for constitutiordlange. This is, in practice, a
much more difficult task than many governments Hasen faced with in the past,
when with similar electoral systems in upper anevelo houses government
majorities were often replicated in upper houses.

In fact, there was often a bias at work in theestaintil recent decades, with most
mainland upper houses having a history of unbrakemination by conservative
parties. So Labor governments tended in practicefame a more strongly
‘entrenched’ constitution than their conservatippanents, despite the difficulties
conservative governments sometimes had with coaBeevmajorities in upper
houses. This advantage on the conservative sidebbas overcome by re-
apportionment and the adoption of PR; so in retcemés the requirement of a
majority (absolute or ordinary) in each house afipment has become a reliably
significant hurdle for state constitutional charfigethe first time since disciplined
parties gained control of Australian parliaments.

In the case of WA, since the shift to PR in 198 eaynments of both persuasions
have faced an upper house in which they could nodten an absolute majority
from their own partisan supporters. Further, ineottth achieve an absolute majority

> No major party has controlled the SA Legisla@uncil since 1975, the NSW Legislative Council
since 1988, or the WA Legislative Council since 1996

® But the capacity for the performance of thesetions has developed to different extents across the
state upper houses (see Stone 2005).
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in the Legislative Council, an alliance encompagsimuch of the ideological

spectrum of WA politics has been necessary sin@.1& parliament prior to the
February 2005 election, Labor and Greens MLCs wesalfficient, as was

underlined by a controversial attempt to amendBleetoral Act. Support from at
least one MLC from the One Nation, Liberal or Natb party groups was also
needed. Similarly, before the 2001 election, thali@lon government required, in
addition to the support of Liberal and National Mi,@wo votes from at least one
of three groups (Australian Demaocrats, Greens,lagdependents who had formerly
been Labor representatives) at some ideologicabverfrom the governing parties.

None of this means that it might not be worth fartentrenching state constitutions
legally, by adopting a referendum requirement fbclaanges to the constitution, as
advocated by COG. Indeed, COG canvassed some gasdrs for supporting such
a move. But, even if a referendum requirement werge more widely adopted in
Australia, it is arguable that our upper housesldigontinue to have an important
role to play in the process of constitutional cleangirst, as has been discussed,
they are important to ensure that proposed chahges a broad base of partisan
support. Second, they have a superior capacitpdentake parliamentary review of
proposed constitutional change, as they do witlne¢p ordinary legislation. The
procedures of upper houses are better adaptedtwesthat legislation is reviewed
more thoroughly on the floor of the parliament. aver, they have a greater
capacity than lower houses to undertake, eithehimvithe framework of a
committee system or by select commifteeeview that is not weakened by the
dominance of the governing party’s perspective. rdhithrough their more
independent and developed committees, they are platied, through public
hearings, to play the role of linking the delibaratprocess of parliament with
opinion-formation in the community. Upper house aattee inquiry, which is less
likely to be dominated by a single perspectivewedl suited to stimulate interest
and assist education about constitutional issuehéncommunity, as well as to
sample community opinion to inform the initiationdarefinement of proposals for
constitutional change.

It might also be suggested that an upper house dteenis a more appropriate
vehicle for the conduct of public inquiries to dmyge proposals for constitutional
change than the executive-appointed bodies favolmgdgovernments. As a
parliamentary entity, an upper house committee &asintimate and ongoing
connection to the institution which must formalhjtiate constitutional change, and
at state level often ratify it as well. Furthere tthembership of such a committee
might be expected to have a somewhat differentpeetsre from the front

" In some state parliaments (Victoria, South Auistrand Tasmania), the advantages of strong
bicameralism for review of legislation or scrutiofythe executive tend to be undermined by the
existence of joint committee systems (Stone 20@05these cases, committee review free of control
by the governing party would generally require ¢és&ablishment of a select committee in the upper
house.
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benched.A major problem with proposals for constitutiomhlange in Australia is
that they have a strong tendency to be initiatnfethe executive — not merely in
the sense that they emerge from the executivaalbatthat they seek to promote the
institutional interests of the executiV&@he history of federal constitutional politics
in Australia is thus essentially one of the examuproposing, and the Australian
public disposing of, constitutional changes desigte advantage the interests of
the Commonwealth executive. If, in recent decatles,Senate had been able to
play the lead role in generating proposals for titrt®nal change, the latter may
well have been less narrow in the interests emboainel, consequently, better able
to overcome the referendum hurdle.

If one values a genuinely deliberative parliameifitone wishes to enhance
parliament’s capacity to perform its traditionah&tions of legislative review and
scrutiny of government; if one seeks a role fodiparent in constitutional change
along the lines articulated above, what sort ofstitutional reform agenda should
one advocate? If one also believed in enhancingfdkieurable aspects of an
existing tradition rather than tearing everythirmwah and starting from scratch, |
think it is clear that one would be interested tireisgthening our upper houses —
that is, enhancing theiautonomyyvis-a-vis the lower houses; enhancing their
incentivesto focus on scrutiny of government and review efislation; and
enhancing theicapacitiesin these areas, perhaps especially by strengttpe¢heir
committee systems.

A number of reforms, directed at these purposese hmeen given currency by
academic commentators, individuals associated twhith upper houses, and the
occasional public inquiry (in WA, most notably, CDGwill list several reasonably

well-known suggestions and relate these to thectibfss mentioned above.

1. Autonomy With regard to autonomy, quite a lot has beeriea€ll, as already
discussed, as a result of electoral system chahgehvinas produced incongruence
in the partisan composition of our bicameral pankats. With the exception of the
transitional case of Victoria, the upper housesnang largely free of control by the

However, as discussed below, PR in Australia’ssuyouses tends to produce highly disciplined
major party representatives. In these circumstairicesght be argued that major party dominance
of upper house committees would most likely ensliaé proposals for constitutional reform would
continue to reflect the executive orientation a& ffont benches.

In the case of the Commonwealth government, sdb28n't help matters in this regard by
permitting the executive, via its control of a m#jpin the House of Representatives, to have its
proposals put to referendum in disregard of Seopp®sition.
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governing party, and hence the executfv&qually importantly, they are also
largely free of control by the opposition party. Agesult of these developments,
the operation of Australian upper houses is not petaly dominated by the

government-opposition dialectic, as is the cadevirer houses.

However, strong party discipline in upper housesamse that lower house
competition for governmendoes influence the operation of upper houses, and
arguably to an excessive extent. After all, exchpt the case of Tasmania,
representatives of the major parties occupy thevadwelming majority of seats in
these houses. Party discipline has various suppoctsading the lure of office to be
discussed below. However, electoral arrangemermseapecially important. The
shift to conjoint elections (Stone 2002, 276) ahe introduction of de facto list
systems of proportional representation in the uppeises of mainland states in the
second half of the Z0century made a major difference. Until at leastrfiddle of
the 2" century, independent and elongated electoral sydlee long terms of
members and a high incidence of uncontested shalged to sustain amongst
upper house members (especially on the consensitie¢ a sense of independence
vis-a-vis lower house parties and party leaders.tBis was probably all but dead
by the time party-friendly versions of PR were agopn SA, NSW and WA in the
1970s and 1980s. The shift to ‘above the line’ ngtifollowing the Senate’s
creation of that option in 1983, has strengthensdpline even further. The overall
effect of upper house electoral arrangements, adié@tand McAllister (1996) have
shown for the Senate, is to produce members wittexaman stronger sense of
partisanship than their lower house counterparts.

It is probably not possible to envisage a returadparate electoral cycles for upper
and lower houses in Australia, as desirable asntiigit be. In its effort to address
the problem of excessive party discipline in the W#égislative Council, COG
recommended the adoption of aspects of the Tasmétdee Clark electoral system
— no ‘above the line’ option, ‘Robson’ rotation mdrty lists of candidates, optional
preferences beyond a number equal to the numbeeats to be filled in the
relevant electoral district (Western Australia, 39 COG might also have
suggested following Tasmania in banning ‘how to eVvotards, as this
recommendation would have reinforced the otherse fésult of these changes
would be not only to reduce party discipline bwoatio influence the sorts of people
elected to the house because the parties wouldsseable to ensure the election of
their most preferred candidates as at presenthdnnecessary competition with
fellow party candidates, as well as candidates faiher parties, the preferred

10 However, the 2004 Federal election demonstrétadit is still possible for a governing party or
party bloc to win control of the Senate. The Lilbétational Coalition achieved a Senate majority
due to a fortunate result in Queensland, whichlsatl the National and Liberal parties receive
flows of preferences sufficient respectively tont@46 of a quota into a full quota and 2.68 quotas
into three quotas. Note also the argument laténérarticle that the Senate’s current electoral
arrangements are excessively generous to majaepdtie Coalition parties having been consistent
beneficiaries in recent elections.
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choices of the party organization — who can cutyebé parachuted into upper
houses as a result of having the top positionshenpiarty ticket — would not

necessarily appeal to voters. There might evenldp\getendency for candidates to
appeal to voters on the basis of their suitabifity specialised upper house
functions.

2. Incentives Two means of redirecting the motivations of merabef upper

houses are frequently suggested (see Bach 20038)30Bne is to remove

ministers, or to retain only a single minister aghie practice of the Tasmanian
Legislative Council. In our small parliaments, thase of access to ministerial
office powerfully shapes the role perceptions déabembers of parliament in both
houses. In these circumstances, parliamentary nopesftce is to a large extent a
means to the end of joining the executive. Arguathiat end, and the requirement
of loyalty to party it entails, limits the zeal Wwitvhich members (especially those
from the governing party) approach their parliaragntvork. Hence the suggestion
that this limitation be removed by largely configiministers to the lower house.
While this reform proposal presents some diffiasgti and would thus require more
analysis than can be provided here, it would seebetworthy of serious attention.

The second suggestion, complementing the firstrandering it more palatable, is
that chairs of committees, within upper house catemi systems, be given
ministerial-level remuneration. The rationale istthmembers of upper houses
would thereby have a positive incentive to buildeess in the performance of
specialised upper house functions. Again, thispsoposal which probably requires
more extensive analysis than it has received te. dit it has appeal as a means of
enlisting talented representatives in the servicthe parliament, as distinct from
the executive.

3. Capacity The capacity of an upper house to perform thesraoif scrutiny and
review is related not only to the incentives facmgmbers but also to their abilities.
However, the above reforms targeted at incentivaghimalso do something to
ensure that individuals with relevant abilities wemterested in becoming
candidates for upper houses; and the electoraérsyseforms canvassed above
would make it less unlikely that such individualsuld be preselected by parti€s.

1 For instance, given the small size of state |ldwarses, it would further diminish the already aarr
base for the recruitment of ministers. Further, B@£03, 308-9) has noted that it would greatly
exacerbate the difficulty upper houses already flagetting ministers to appear before their
committees.

12 It is also possible that, under the modified &led arrangements, upper house representatives
would be less constrained to perform electoral workower house members at the expense of their
other roles, as is presently the case with SengRmisson rotation and the absence of ‘above the
line’ voting would mean that they would have to wbarder for their own re-election, making them
less available for such deployment. Further, beimdpnger reliant on top ballot positions for
election, they would perhaps be harder to perstmdet as servants of the party organization
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With regard to the capacity of upper house committgstems, a fundamental
constraint in a number of jurisdictions is the drs&e of the house membership. It
has been argued elsewhere (Stone 2005) that attheathree smallest Australian
upper houses (WA, 34 members; SA, 22 members; Trdambs members) show
the adverse effects of a lack of members in thgeasf functions undertaken by
their committee systems, the two smallest housewmls®verely constrained in this
respect. Size would also seem to be part of the@eapon for the fatal attraction of
joint committees to a number of state upper housiege participation in joint
committees expands the range of committee aciivityhich upper house members
can be involved. All state upper houses, except diaNA, have a substantial
commitment to joint committees; and in all cases jtiint committees operate to
undermine a distinctive upper house contributioncbonmittee activity. In the
typical case, an upper house balanced againsbtlergng party in its composition
is deprived of this source of strength in a joiotnenittee because the participation
of the lower house results in a governing partyamgj on the committee (Stone
2005). The Victorian and NSW Councils (40 membegduced from 44 in 2003;
and 42 members) are probably around the minimum wizich would permit a
system of upper house committees to perform adelyu#tie core functions of
legislative review (including constitutional matem@and scrutiny of the executive.
The unfortunate dominance of joint committees irctdiiia is probably less a
function of the size of that Council than of itddee over the long term to develop
significant autonomy vis-a-vis the lower house amel parties of government and
opposition. In short, then, at least some of oatestipper houses arguably need to
be substantially larger than they are.

Though not strictly related to capacity, an impottarerequisite for an effective
committee system is that it should concentrate ore wpper house functions.
Australian upper house committees seem to devoge lamounts of time to the
arguably non-core function of policy developm&hA suggestion that upper houses
need to revise their priorities has been made Hgeet one Australian MLC (see
Griffith and Srinivasan 2001, 118). Also, a respdctommentator on the UK
Parliament has made a similar point with referetacthe UK House of Commons
committee system (Riddell 1998, 208-9; 213-14)dRidargued that a large part of
the problem lies with what is seen to be a majeengjth of the UK committees:
their broad mandates and their ability to choosartbwn subjects for inquiry.
Since most Australian committee systems are deiwajoplong similar lines,
Riddell’'s case for restricted and prescriptive n@ed deserves attention in
Australia.

13 The WA Legislative Council is a notable exceptias jts committees have quite strongly prioritised
legislative review and scrutiny of administrativ@gesses over the evaluation and development of
policy.
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Needless to say, the currently dominant reform dgdar Australian bicameralism
is entirely different to that outlined above. Tlatrent, well publicised, executive-
inspired agenda is focussed on inter-house rekatoil the difficulties experienced
by governments, faced with upper houses over wieis lack control, in carrying

through (unaltered) the legislative programs foriclwhthey claim an electoral

mandate. Its proponents argue that existing conistital mechanisms for dealing
with inter-house disagreements are inadequateretdas a result, new institutional
solutions must be provided.

This has been a longstanding issue on the Laberdidustralian politics. Labor’s
ingrained attitudes about bicameralism were in parpragmatic response to
historical circumstances. Until relatively recentlgtate Labor governments
typically suffered a good deal of frustration inatleg with upper houses which
were almost permanently in hostile, conservativedsd’ But, Labor partisans have
traditionally also been majoritarian democrats bywction, and thus in favour of
institutional arrangements which create and emposiregle party, lower house
majorities. These influences sometimes come togéthgenerate highly irrational
views about upper houses — as in the case of arseabor MP who, in con-
versation, suggested that his state’s LegislativenCil deserved to be abolished, if
for no other reason, for its unconscionable stanoeissues of policy in the past. It
is doubtful that the same individual would have madsimilar suggestion about,
say, the office of Queensland Premier even if teeheen similarly repelled, as he
would probably have been, by Jo Bjelke-Petersenligypstances.

So Labor antipathy is perhaps to be expected, wedpe democratisation of
Australian upper houses in recent decades and fitedom from conservative
control as a result of new electoral systems intced by Labor governments. But
we now see the old Labor arguments articulateddmgervatives: the period of the
Howard government has probably witnessed the metamed and strident attack
on an upper house by a conservative governmentustrélian history. Over its
term of office, the Howard government has testedwhaters with two main pres-
criptions for overcoming determined upper housaglisement with its legislative
proposals: electoral reform to permit the goverrpagty to win a majority in the
Senate (Coonan 2000) and, more recently, alteratfotine constitutional mech-
anism, in s 57, for breaking a deadlock betweerhtheses, to make it easier for the
executive to enact its legislation in the formavdurs (Prime Minister 2003).

Given that the present paper covers a range ofrsatihe government’s various
proposals cannot be examined in detail. Insteadll Imerely highlight two major
weaknesses of the Prime Minister's document. Betore doing this, it is worth

14 Not all upper houses were like this. The NSW Liagjige Council, elected in a distinctively
different manner from the other Councils between31&3d 1978, was an exception, experiencing a
substantial period of Labor Party control during 26" century.
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noting the irony that something similar to the lessglical of the Howard
government’s two options for breaking deadlocks wa®duced into the Victorian
Constitution in 2003 by the current state Laboregament. The Victorian changes
allow ‘deadlocked’ bills to be stockpiled over tbeurse of a parliament and then
introduced, following an ordinary state electioa, & joint sitting of parliament.
Such a change may turn out not to be as usefudtergments as they may think, as
it would seem to provide an opposition with wondedmmunition in an election
campaign where a government has deadlocked ldgishahich is unpopular with
significant sections of the publie.Nevertheless, this sort of change probably
weakens bicameralism; so the key question is} jsstified?’ The answer, for all
Australian jurisdictions, is ‘no’.

The Howard government’'s preoccupation with intead® relations rests on two
fallacies — one conceptual and one historical amthanical. The first is that
perennial favourite of governments, the idea oéleatoral mandat®. The flaws in
the logic of the mandate are so obvious and setlmaitgt is a wonder governments
are able to make use of it at all. Quite simply gowernment ever has an electoral
mandate to enact any policy — no matter how mamedi a particular policy is
referred to in an election campaign, no matter pwaminent the policy in the
campaign, no matter how detailed the policy. Eteddiare not designed to allow
citizens to express a collective preference foti@aar policies; they are about
electing representatives and, under Australiantalel systems, governments.
Certainly citizens are very interested in policgidasome or many may cast their
votes exclusively on policy grounds. But the resoltan election, as distinct from a
referendum or even an opinion poll, can never tslireliably about collective
policy preferences. The idea that the Howard gawemt ever received electoral
mandates to implement its stated policies to selétfa or to give Australia a GST
would have been fanciful even without informatidyoat voters’ attitudes to these
policies — what we know about the popularity of thtter makes it preposterous.

If electoral success does not confer an electormhdate, it does give several
entitlements to the leadership of the party winranipwer house majority. As the
executive, they are entitled to direct state agenwiithin the framework of the law;
they have a privileged position in the budgetagcpss; and they have an ability to
set the legislative agendaBut our system is intended to be one of parliaamgnt

151t used to be said that upper house obstructigewas useful to Labor governments under pressure
from party members to introduce legislation theyldagprefer not to see pass. Governments will
presumably now lack this easy option.

16 As a result of the reform package of 2003, théarfieof the ‘mandate’ now appears, bizarrely, in
the Victorian Constitution.

Y There is no legal impediment to an upper houseldping a legislative program that it could
attempt to impose on the lower house. There woealgdractical difficulties, given the novel
parliamentary alliances that would be required. Batmain reason this does not happen would
seem to be that it is in the interests of the parif government and opposition (i.e. the alteveati
government), which together dominate the Senateotimet Australian upper houses, to concede the
legislative initiative to the government of the dapte Bach 2003, 360-61).
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democracy, not plebiscitary democracy. This mehas parliament is supposed to
play a genuine role in governing; that legislatisrto be enacted through a truly
deliberative process in the representative asser@en that the disciplined party
majority underpinning the executive of the day ctetely undermines the
autonomy of the lower house in contemporary govemmupper houses have a
major responsibility to uphold that deliberativeopess. Parliamentary democracy
in Australia requires upper houses able to say*ho’

The second fallacy embraced by the Coalition, whictioubtedly provides comfort
for parties which once prided themselves on defepdiustralia’s constitutional
arrangements, is that it was Labor’'s enlargemenhefSenate in 1983 which has
led to the current problem. By lowering the quata élection, it is argued, the
change from 5 Senator to 6 Senator half-Senatéi@lsdn each state made it more
difficult, indeed impossible, for the coalition dabor to win a majority in the
Senate. With 5 Senators to be elected, a partymgpi® per cent of the vote would
win 3 seats; but with 6 Senators, to win 4 seatslévoequire an impossible 57.1
per cent of the vote. Further, it is argued thghg principal beneficiaries [of] ...
the increases to the size of the Senate have heenihor parties and independents’
(Prime Minister 2003, 29).

It is true that minor parties and independents haweeased their share of seats in
the Senate since 1984 and that the lower quot3 (@&r. cent instead of 16.7 per
cent) has assisted a little in this. But the mag@asons for the improved
representation of minors and independents are ¢tne in voter support of the
major parties, especially the Labor Party, andctireesponding increase in support
for the minors (Stone 1998). It seems to be poonigerstood that the change from
5 to 6 Senator contests, by itself, wadvantageoudo the major parties and
harmful rather than beneficial, to the interests of theams and independents
(Sharman 1986; Stone 1998). When Sharman (1986hiegd the change shortly
after it had occurred, his reasonable predictiaaged on the average electoral
performance of the major parties since 1949, was tie two major party blocs
would each win half the total number of seats, squey the minors and
independents out of the Senate altogether. Thisomé would also have weakened
the capacity of the Senate to act as a check oargment.

While the sustained drop in the Labor Senate votegmted that party from taking
advantage of the new opportunity, the Liberal-Naidbloc went close to realizing
Sharman’s prediction well before the 2004 electianthe 30 six Senator contests

18 Having this power doesn’t mean that it needs tddqgoyed to its limit. It seems that Australian
upper houses very rarely say ‘no’ in the sensettiet ultimately prevent a government bill from
being enacted. Lees (2000, 31-32) pointed ougspanse to the first wave of Howard government
proposals to ‘reform’ the Senate, that the scorefarthe period 1996-98 was 427 bills passed to
two rejected by the Senate. One of the major theshBsich’s (2003) study of the Senate is the high
level of cooperation in the Senate’s legislativegess, especially between government and
opposition parties.
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around the states, over 5 elections to 2001, faligthe enlargement of the Senate,
the Liberal-National bloc won half the seats ono2basions. With an average state
vote over those 30 contests of 41.9 per cent, thagees have won 47.2 per cent of
the seats. This compares favourably with theirtindaseat and vote shares in 1980
(48.4 per cent of seats, with a higher average state of 44.2 per cent), the last
half Senate election before the enlargement. Teet@ial system, as amended in
1983, has been generous to the Coalition. The fdatthe continuation of 5
Senator elections might have seen the Coalition avimajority of seats in the
Senate is fantasy. From the enlargement of thet&émn&001, the Coalition parties
won 50 per cent of a state Senate vote (three guota five Senator election) in
only one of the 30 state half-Senate contests (Qlaed in 1996); and they did
better than 45 per cent in a state half-Senateesbnh only four other occasions.

The 2004 Federal election, which delivered a Semadgority to the Liberal-
National Coalition, has made manifest the majotyphias in the current electoral
arrangements. The Coalition parties polled vergrgily, winning slightly in excess
of 50 per cent of the state vote in WA and in egaefs45 per cent of the vote in
Queensland, SA and Tasmania. The electoral systeknthhem the rest of the way,
translating their average state vote of 46.3 pet odo 52.5 per cent of the seats
(21 of 40).

What the Coalition seems to have been really camplg about, prior to its recent
triumph, is that the Senate’s electoral system moesnfer a winner’'s bonus as
large as that produced by the House of Represeasatlectoral system. But that's
the nature of PR; it's designed to distribute séaitty between parties, whereas a
single member constituency system is not. It i® tiuat the enlargement of the
Senate and growing minor party support in the elaté has increased the costs to
major parties of a double dissolution electionthat sense, s 57 is a less available
option than it was previously for breaking deadmbletween the houses. But s 57
has rarely been used with this purpose truly indnimhereas double dissolutions
became a regular event in the in the late 1970s1860s, presumably called in an
effort to maximize the representation of the goiregrparty. It is arguably no bad
thing — and probably not at all harmful to the o$s 57 to break a deadlock over a
matter of genuine importance — that governing parthow perceive double
dissolutions to be generally not in their interest.

In summary, then, disagreement between the houkesiroparliaments is an
inevitable consequence of a parliamentary systerh wenuine deliberative
capacity. It is certainly not evidence of dysfuoaotiin the system of government.
There is no need for ‘reform’ of the constitutioqabvisions relating to relations
between the houses of any Australian parliamenbeanade a priority; on the
contrary, no change is called for in this area.oRafworthy of the name would be
directed at enhancing, rather than weakening,dleeaf our unique upper houses.
A
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