Appointing the Premier in a Hung Parliament
— The Tasmanian Governor’s Choice

Anne Twomey

Introduction

The Tasmanian Governor's choice to grant a comornssd David Bartlett as
Premier in April 2010 proved to be highly contrasiaf. Fortunately, the Governor,
the Hon. Peter Underwood, published on the interfnist reasoris and the
documents upon which he had relfeltlis important that a more permanent record
is made of these constitutionally significant egerdthis article, therefore, sets out
the background to this controversy, the eventsihgaglp to the Governor’s decision
and the Governor’s justification for it. It thenopides a brief critical analysis of the
Governor’s decision and suggests that it shouldbeotised as a precedent for the
future.

Background

The election for the Tasmanian House of Assemblyg held on 20 March 2010.
Twenty five seats were filled, with five Membersirge elected in each of five
electorates according to the Hare-Clark proportienéing system. The result was
that both the Labor Party and the Liberal Party wemseats and the Greens won
five seats. There was a swing against Labor of9%2.and the Liberals won more
primary votes than Labdr.

During the election campaign, there had been muymdctidation about a hung
parliament. The Labor Premier, David Bartlett, @ahd Opposition Leader, Will
Hodgman, had both stated during the election cagnp#hat they would not
negotiate with the Greens and they would not comjse their respective policiés.
Mr Bartlett had also said that if the two majortps achieved an equal number of
seats, then the party with the greater number t#svsehould have the first right to
form a governmerﬁAfter the result of the election became clear,lthbor caucus
voted in favour of relinquishing power to the LibeParty, authorising Mr Bartlett
to advise the Governor to call upon Mr Hodgmarotorf a governmerit.
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The writs for the election were returned to the &awer on 7 April 2010. This is a
critical date due to an idiosyncrasy in the Tasmai@onstitution that does not arise
in other States. Sub-section 8B(3) of enstitution Act 1934 provides that if a
person holds office as a Minister at the time tloei$¢ of Assembly is dissolved, he
or she may continue in that office ‘until the egpion of the period of 7 days
following the day of the return of the writs foretlensuing general election’. Sub-
section 8B(4) then makes it clear that upon theiratipn of those 7 days, the
person ceases to hold the office of Minister unlessr she has received a new
commission as Minister. This meant that the Bart@overnment would have
expired on 14 April 2010 and Tasmania would havenb@ithout a government
unless the Governor commissioned a new PremierMinistry before that date.
There was, therefore, an onus on the Governor tkemaadecision within seven
days. In practice, he needed to make a decisior paickly in order to allow the
person who was to be commissioned as Premierrtieetb organise and nominate
his or her Ministry (especially if this might inw@ a coalition with the Greens or
the inclusion of Green Party members within theizt).

The Events of 7-8 April 2010

On 7 April, therefore, the Governor sent for Mr Bett and asked him if he was
able to form a governmehtMr Bartlett replied by giving the Governor written
advice. Mr Bartlett noted that the general elechad left the Labor Party without a
majority of seats in the House of Assembly and ttiat Liberal Party, while

winning the same number of seats as the Labor Paldg gained the most first
preference votes. He continued:

Therefore | do not consider that it is approprifateme to advise you at this time
that | should retain my commission to form a Goveent.

As you are aware, | made a commitment that in tlemethat the two major parties
had an equal number of seats, the party with thet rates should attempt to form
government in the first instance. In the currentwinstances it is my advice that
you invite the Leader of the Liberal Party, the Hill Hodgman MP, to indicate
to you whether he is willing and able to accepbmmission to form a
Government.

Should Mr Hodgman satisfy you that he is willinglable to form a Government,
| give notice that it would be my intention to sifrom my ministerial office of
Premier, which would be accompanied by the resignadf the entire Ministry,
and to surrender my Commission as Premier of Tasm@&hereafter, Mr
Hodgman would provide you with advice about therfation of the new ministry
and other administrative arrangements.

As you are aware, theongtitution Act 1934 requires that a new ministry must be
appointed and sworn to office within 7 days after teturn of the Writs. Should
Mr Hodgman, or any other eligible person, not ba position to accept a
commission as Premier of Tasmania | will provide yath further advice before
that time expireé.
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The interesting aspects of this letter to notefiasg that Mr Bartlett did not resign
his commission, but at the same time did not ad¥iseGovernor that he wished to
be re-commissioned in order to test confidencdsrgbvernment on the floor of the
House. Both options were open to him. Instead, duk the more contentious
approach of advising the Governor to invite Mr Howgn to indicate whether he
was willing and able to accept a commission to far@overnment. He would only
resign if the Governor were satisfied that Mr Ho@gnwas ‘willing and able’ to
form a Government.

Mr Hodgman then called on the Governor later theesday. He told the Governor
that he was willing and able to form a governmemd dianded the Governor a
written advice’ That advice referred to the fact that in the aafse previous hung
Parliament in 1989, the Governor, Sir Phillip Bethnsought evidence that a
‘stable’ government could be formé&Hin particular Sir Phillip had sought evidence
that the minority government would be supportedmatters of confidence and
supply** Mr Hodgman sought to address such concerns bipgtat

Given that Mr Bartlett has stated that his partyldaot vote against legislation
appropriating supply, nor would they wantonly mavesupport a no-confidence
motion in the government, that would mean at leastty Members of the new
House of Assembly would support a government | leathese key motions.

Therefore | believe a government | am commissidoddad would objectively
meet the test applied in 1989 by Your Excellengyldecessor, General Sir Phillip
Bennett, in that it would be stable for a reasoagigriod of time.

Your Excellency may wish to make your own inquiniegarding supply and no-
confidence motions. However, given that these as&@s have previously been
supplied, and that Mr Bartlett has formally recomuaed to you that you invite me
to form a government, | believe that a governmearhicommissioned to lead will
be able to obtain supply and will have the suppbthe House of AssemblY.

The Governor then advised Mr Hodgman that Mr Bard®uld have to make such
a commitment directly to the Governor before he qlace any weight upon it.

Mr Hodgman said that he would ask Mr Bartlett toegito the Governor the
commitments he had made prior to the election. shtIBtt then sent a letter to the
Governor stating that he had made a commitmentithas party failed to win a

plurality of seats or votes, he would advise thed&oor that Mr Hodgman have the
opportunity to form a Government in the first imsta. Mr Bartlett stated that he
had honoured this commitment in full and that ‘feofMr Hodgman no more

support than that and have never doné%o’.

This statement that he had ‘never done so’ gawe tassome controversy, with
competing transcripts of media interviews beingdpied. Mr Hodgman visited the
Governor again on 8 April, providing a CD and tais of a press conference held
on 1 April 2010 in which the relevant statementareiing confidence and supply
had been made. The Governor, however, concludet régardless of what
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commitments had previously been made, Mr Bartl@ttésent intention was clearly
set out in his lettet:

Meanwhile, that same day, the Greens Leader, NicKiM, announced that as
neither party had so far been prepared to negdideal with the Greens, his party
would guarantee that it would not initiate or sup@ovote of no-confidence in the
current Government until such time as a negotidesd was finalised between two
of the three partie’.

The Governor sent for Mr Bartlett again. He told Bartlett that, in light of his
letter, he had come to the conclusion that Mr Hoagroould not form a stable
government. The Governor stated in his reasons:

| also told him that as he was still the holdenyf commission to form a
government and the Premier of the State he hadstittdional obligation to form
a government so that the Parliament could be cdigether and the strength of
that government tested on the floor of the Housassembly. Mr Bartlett accepted
that he had this obligation and said that he wawldse me of the names of his
Ministers as soon as he codfd.

The Aftermath

Mr Bartlett then proceeded to negotiate an agreemvéh the Greens Party. The
Governor swore in Mr Bartlett as Premier along wath interim Ministry on 13
April 2010. The full Ministry (including two Greemaembers) was sworn in on 19
April after further negotiations. While no coalti@agreement was reached, the two
Greens Cabinet Members are subject to collectivesteirial responsibility and are
required to vote with the Government except on enatbf ‘significant concern’ to
the Greens where they absent themselves from tieetaliscussiofy.

When Parliament resumed, Mr Hodgman moved a vot® aonfidence against the
Government on 4 May 2010, but it was defeateddheviing day by the Labor and
Greens Members voting togetH&r.

The Basis for the Governor’s Decision

The Governor’s statement of reasons sets out semeigtes which underpinned

his decision. The first is that it is the ‘Goverisoprimary duty’ to ‘protect and

maintain the Constitution and the State’s repredixat parliamentary democracy’.
The Governor also saw it as his duty to ensurettige is ‘an orderly transition of
government that reflects the will of the people tbé State of Tasmania as
expressed at the ballot box.” He continued:

The duty obliges the Governor to find the perso whn form a stable
government; that is, a person who is able to adbis&overnor of the names of
persons, elected to the Assembly or the Legisla&isencil, who, if appointed as
Ministers, will have the confidence of the HouseAssembly.
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In the exercise of that duty to commission a pemsba can form a stable
government the Governor will take formal advicenfrthe current holder of that
commission but is not bound to act on that adVice.

The Governor regarded as irrelevant the total nurob&otes received by a party.
His focus was on who could form a stable governmeatt a government with the
greatest public support.

The Governor also appeared to be put out by the tildat the party leaders were
deciding amongst themselves who should be Preh@éexpressed the view that:

The commissioning of a person to form a governnweahtirely the Governor’'s
prerogative and it is not within the gift of anylitioal leader to hand over, or cede
to another political leader the right to form a govment, whatever the result of the
election®

The Governor concluded that, as Mr Bartlett was piatpared to state to the
Governor that he would support Mr Hodgman in mattdrconfidence and supply,
then ‘Mr Hodgman was not in a position to form ab& government’. Mr
Hodgman had previously told the Governor that lterdit seek the support of the
Greens Party. As noted above, the critical pathefGovernor’s opinion stated that
in his view, as Mr Bartlett was still Premier arttetholder of the Governor’s
commission to form a government, he hadoastitutional obligation to form a
government so that confidence in it could be testedhe floor of the House. The
Governor concluded:

My failure to be satisfied that Mr Hodgman had siu@port of the Labor party not
to block supply and not to move a vote of no caetfick except in extreme
circumstances gave rise to a constitutional olibgadn the part of the holder of
the commission to form a government. This obligatiose regardless of whether
Mr Bartlett had the support of the Greens partpats for it was the only way to
move the issue into the Parliament to enable thalmees of the House of
Assembly to make the ultimate decision of who sti@dvern’

A Critical Analysis of the Governor’s Reasons
The Governor as the guardian of the Constitution

The first controversial aspect of the Governor'asans is his statement that the
Governor’s primary duty is to ‘protect and maintttie Constitution and the State’s
representative parliamentary democracy’. On it® fdbis seems to be relatively
benign. However, if it were interpreted as meanihgt the Governor has an
independent discretion and power to take suchraetsohe or she deems necessary
to ‘protect and maintain the Constitution’ withomtinisterial advice, or even
contrary to ministerial advice, then this is a veoptroversial statement indeed.

The more orthodox view is that the system of resfimd@ government requires the
Governor to act upon ministerial advice, excepghivse extreme circumstances that
give rise to the exercise of reserve powéiBhe Governor may seek advice about
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the constitutional validity of a proposed bill asnvgrnment action, but if he or she is
advised by the Crown Law officers that it is validen regardless of the Governor's
personal view, he or she must act upon ministeriblice’® Hence, even if the
Governor regards a bill as unconstitutional, thev€or must still give assent to it
and leave it to the courts to determine constitatiovalidity?® To do otherwise
would be to breach both the doctrine of respongjbhkernment and the doctrine of
separation of powers. The main criticism made aof Fhilip Game when he
dismissed the Lang Government in 1932 on the grabatit was acting illegally
was that it was a matter for the courts to deteerillagality, not the Governdr.

The need to establish the ‘stability’ of Government

The second controversial aspect of the Governe@sans is his emphasis on the
need for ‘stabililty’ in the formation of a goveremt. The rule that a Governor
should grant a commission to the person who hdidsconfidence of the lower
House of the legislature was set down in Reguldiibim theColonial Regulations
1892, which were used to instruct Governors orr tihaties. No mention was made
of the need to assess the future stability of @&guwent when it is first formed.

The issue of stability normally arises when a Gowoeis faced with the dilemma of
whether to grant a dissolution to a Premier wholbststhe confidence of the lower
House or refuse the request for a dissolution amehtission someone else to form

a government. In such circumstances, the Goveribnevmally take into account
whether another person has the capacity to fortatdesgovernment for the rest of
the parliamentary term. If not, a dissolution sliolé granted. This is reflected in s
24B(6) of theConstitution Act 1902 (NSW) which says that where that has been a
vote of no confidence in the government, the Gowefis to consider whether a
viable alternative government can be formed withadissolution’ before granting

a dissolution.

Where there has just been an election, howeveraaralv election is therefore not
advisable, the guestion ought simply be who ispihieson most likely to command
the confidence of the house — not whether or nat gerson is likely to form a
stable government. Stability is only really relevavhere there is the practical
alternative of holding an election. Once anothectin is not an element in play,
then there is no real choice other than to comuoms#ie person who holds, or is
most likely to hold, the confidence of the loweuke.

In this case the Governor, Mr Underwood, was ndtloelying on the precedent of
1989 where the Tasmanian Governor, Sir Phillip B&nmequired written and oral
assurances from each member of the Greens, toectiratra Field labor govern-
ment would be ‘stable’ before commissioning Mr HieNonetheless, Sir Phillip
was the subject of some criticism for his persomablvement and ‘misplaced con-
cern to find a “stable” governmerif Written assurances as to how a Member will
vote in matters of confidence and supply have gallstatus and are not binding
because Members of Parliament cannot contractfabew duty to act honestly and
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independently in the interests of the people of3tate when voting in Parliamefit.
Such assurances can only be indicative of prestatition, not future action.

One must also wonder what Sir Phillip Bennett wdwde done if he had decided
that a Field labor government would not be stable.could not seriously have
continued the commission of the Gray liberal gowsgnt, which had already been
defeated on the floor of the Parliament. His orpyian would have been to accept
advice from Mr Gray, if it were given, to dissolRarliament and hold a new
election. This would have been contrary to conwerfi especially in
circumstances where the House had voted confidan®® Field, as the Governor
would effectively have been overruling the outcoofiean election and the wishes
of the House of Assembly. Accordingly, he had nal hoice but to commission
Mr Field as Premier, regardless of whether or netifquiries yielded satisfaction
that a Field government would be suitably stablené, this precedent was not the
best guide for the actions of Mr Underwood.

The Governor’s choice

The Governor took the view that the choice of coasiaining a Premier fell solely
within his prerogative and that it could not be troled or ceded by a political
leader?® This is not entirely true. If the incumbent Premizad advised the
Governor that he wished to test his strength orfltoe of the House, convention
would have obliged the Governor to re-appoint honttsat he could continue as
Premier until such time as the house was recabeddatermined confidence. If the
incumbent Premier had resigned, then the Govermaidvhave had no choice but
to commission the Leader of the Opposition to f@rgovernment and await the
verdict of the confidence of the house. In neittesse would there really have been
room for an exercise of the Governor’'s discretibhe problem arose in this case
because the incumbent Premier neither resignedaught to be recommissioned.
Either course would have been constitutionallydiaferhaps the Governor’s error
lay in failing to insist upon Mr Bartlett makingchoice one way or the oth&r.

The benefit of incumbency only extends as far dgtd to continue in government
until Parliament is recalled and the incumbent RPeeran test his or her support on
the floor of the House. If this right is not exemd, then the incumbent has no
greater right than the Opposition Leader or anotpetential Premier to be
appointed Premier.

The ‘constitutional obligation’

The Governor concluded that Mr Bartlett had a ‘¢tumsonal obligation’ to form a
government regardless of whether or not he hadupport of the Greens and could
form a stable government. This constitutional adtiign apparently rested upon the
fact that he was the one who currently held thero@sion.

The source of this obligation is not clear. Nor t#vere any obvious precedents for
it. Certainly it is the case that if a governmesgigns (eg, after an election loss or a
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vote of no confidence), it remains in office in @gaker mode until such time as a
new government is commissioned. Accordingly, if Bértlett had resigned, he and
his government would have remained in office umit Hodgman had been
commissioned as Premier. This is not an obligatmrform’ a government, but
rather to continue administering government asre-taker until a new government
is formed.

The complicating factor in Tasmania is that theralso a statutory termination of
the office of care-taker Ministers seven days after return of the writs. The
Governor is, therefore, obliged to make an actiweice in appointing a Premier
and ministry, rather than letting the period runuomil parliament meets. In such
circumstances, it is not clear: (a) why the incunideremier has a constitutional
obligation to form a government where no party Batthjority support in the lower
house; or (b) that the incumbent Premier need Inoivghat he or she can form a
stable government but the Opposition Leader cay lmmlappointed as Premier if he
or she can establish future stability to the satisbn of the Governdt. The sole
criterion should be who is most likely to hold tbenfidence of the lower house.
Whoever is chosen, the issue of confidence wiimately be determined by the
House.

Conclusion

In the end, it really should not be a matter fa& @Governor, after an election, to be
assessing the future stability of a potential gowent. The advantage of
incumbency when an election gives rise to a hunidd@ent is the right to choose
whether or not to bat on as a care-taker Premidrtast the strength of one’s
support on the floor of the house or whether tagresind leave it to the person
most likely to hold the support of the house tarfa government. Let us hope that
this recent controversy is not regarded as eshahyisa precedent, or worse, a
convention, that extends the benefits of incumbeamoy imposes upon Governors
further obligations to make political judgments abdhe future stability of
governments. A
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