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Stephen Redenbach

Victoria’s 55" Parliament was opened on 25 February 2003. ltsbaeship was
dominated by a Labor Party which had been returwétl an overwhelming
majority in the Legislative Assembly and, for thestf time other than a short period
in 1985, with a majority (25 of 44 seats) in thepdp House, the Legislative
Council. On the day after Parliament’s Opening,rtee Leader of the Government
in the Council, John Lenders, moved a motion en@ssipg 35 new Sessional
Orders. These Sessional Orders were significartsingply due to their number,
but because they constituted the most far-reactmadifications of the Council’s
procedures in its history. A House that had bedalie for its lack of regulation of
proceedings (relative to other Australian legigias) was to suddenly experience
the codification of controls over a wide range tf proceedings. Unsurprisingly,
the Government’'s reforms proved contentious andewapposed by both the
Opposition (Liberal Party) and the third party etHouse, The Nationals. The
non-government parties asserted that the proposessiddal Orders were
unnecessary, overly prescriptive and designedifie siebate and undermine their
capacity to scrutinise the Government and its latis." Nevertheless, the reforms
proceeded and were augmented with further prockduddifications in each
subsequent year of the'5Barliament which was dissolved in October 2006.

By reshaping the manner in which business was dotiee Legislative Council, the
new Sessional Orders provided a potential basi®fager term cultural reform in a
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House that the Labor Party had traditionally regdrdith hostility and suspicion.
These procedural reforms were implemented alongsidemajor reforms of the
Constitution (Parliamentary Reform) Act 20@Bich radically altered the Council’s
role, powers and structufeThe importance to the Government of the revised
Sessional Orders was reflected in the Governorsedp at the Opening of
Parliament when reference was made to the moverderao modernise the
Victorian Parliament’s workings by adopting praesanore in line with the Federal
Parliamenf. As the Leader of the Government observed the \atig day,
‘Yesterday, for the first time | can recall, the v@mor's speech mentioned
Sessional Orders.’

John Lenders asserted that the Sessional Ordensi@usthe need for rules and
procedures that were relevant to thé 2éntury and could create an Upper House
that was a more effective House of Review. Cledthgse rules also had to be
consistent with the Government’s own political adgefior the Legislative Council.
How did John Lenders envisage the rules achieviege changes? He argued that
the revised Sessional Orders would increase the #wailable for the House to
scrutinise legislation and, thus, perform its reviinction; provide backbenchers
with greater opportunities to participate in thgistative process and to fulfil their
roles as community representatives; ensure morsomeale working hours to
enable Members to contribute to proceedings in eerfaxussed, effective manner;
and enhance certainty associated with the Houseisepdings to enable it to
operate in a more predictable and business-likedas

Over four years have passed since these aspirditintise revised Sessional Orders
were articulated. Looking back over the course had 59" Parliament, to what

extent did the Government’s aspirations come tagiémn? Using the Leader of the
Government’s own criteria, to what extent did thegislative Council become a
more effective House of Review? What were someheffactors that appear to

The Legislative Council had developed an elitisbnservative reputation from its
inception in 1856. This had been founded on facsoich as: property qualifications for
Members and voters (which were not fully abolishedil 1950); the Council’s blocking
of Supply on ten occasions up to 1952; and thetalgicsystem used in Council elections
which had repeatedly produced non-Labor majorities.

Amongst many changes, this Act: removed the Gbsnpower to block Supply;
introduced fixed four year terms for both Housesg(klative Councillors were previously
elected for two terms of the Assembly); establisheaethanisms for settling deadlocks
between the Houses concerning non-appropriatiols; béind introduced proportional
representation for Legislative Council electiongdinning in 2006) with the House's
membership being reduced from 44 to 40 Memberstduhe creation of eight, five
Member electoral regions.

4 Victoria, LCD, vol. 457, 25 February 2003, p. 6.

® |bid., 26 February 2003, p. 38.

® Ibid, pp. 38-46.
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have shaped these outcomes? These issues wilab@red in the remainder of this
paper.

I ncreased time to scrutinise legislation

When speaking in support of his motion introducding new Sessional Orders, the
Leader of the Government identified several prawisi he considered would
provide the House with more time for detailed dogutof legislation; the first
concerned the number of sitting days. SessionakiOidmade three day sitting
weeks (Tuesdays to Thursdays) part of the Housa'ma routine. This was in
contrast with earlier parliaments when shorteringttweeks were relatively
common, particularly during the early stages atting period. For instance, during
the 54" Parliament (3 November 1999 to 31 October 2002)Gbuncil sat for two
or less days in 24 of the 53 sitting weeks (45%)rily the 55th Parliament, the
comparable figures were 6 out of 64 (9.4%), withf 3he 6 occasions occurring in
2003 and 2004.

The inclusion in the Sessional Orders of provisifmsa Government Business
Program, in which the Government could nominatésRit other business that had
to be completed during a sitting week, was alsicigmated to increase the overall
number of sitting days. This was via new Sessiddaders facilitating Friday
sittings which could be devoted solely to dealirthwnfinished business from the
Government's Program. As it transpired, three de#ings became such a routine
for the House that Friday sittings were rarely iegpi There were only 4 such
sittings between 2003 and 2006, which was almesttidal to the three held during
the three years of the previous Parliament.

The average number of sitting days per sitting qeerfie. Autumn and Spring
Sittings) during the 55th Parliament have been @egpwith earlier parliaments in
the following table:

Parliament Average sitting days per sitting period*
55t (2003-06) 246
54t (1999-02) 224
53rd (1996-99) 15.5
52nd (1992-96) 20.2
51st (1988-92) 21.6

* These figures exclude any sitting period interrupted due to the dissolution of Parliament for a general election
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As can be seen from these figures, the Legisl&@mwencil sat more regularly during
the 59" Parliament than in the previous fifteen years. Eeav, it should be noted
that this was not a product solely of the new SesdiOrders. The key factor was
the Government’s commitment since it was first &ldcn 1999 to an increased
number of parliamentary sitting days with fifty pgear being the stated aim.
Nevertheless, the increase under the same Govetriroem 22.4 days in the 54
Parliament to 24.6 in the B%Parliament suggested that the Sessional Orders had
been a factor in the increase.

It should also be noted that although the numbesitbhg days increased, this had
almost no affect on the average length of those.dBlge average length of sitting
days in the 54 Parliament, 9 hours and 52 minutes, increasednly » minutes
during the 58 Parliament. This was despite one of the many mefointroduced
under the Council's Sessional Orders being a rdvisenmencement time for all
sitting days, other than Tuesdays, of 9.30 a.rheratan 10.00 a.m. (which aligned
the Council with the Legislative Assembly’s commement times).

Another device within the amended Sessional Orteasthe Government argued
would increase the time available for scrutinisiegislation was the incorporation
of second reading speeches irttansard This procedure provided for Bills
originating in the Legislative Assembly (the oveelhing majority of Bills) to be
incorporated without a second reading speech beiad, although Ministers were
able to make introductory comments on the Bill'stemts, including a statement on
any amendments made in the other House. Bills matgig in the Council could
also be incorporated, but only by leave (no dissgntoice).

Prior to the 55 Parliament, Ministers’ second reading speechesuémetly took
between five and ten minutes; on occasions thely muger. After the application
of the new procedures, the incorporation of secoeabling speeches became
standard practice and undoubtedly saved the Harssderable time. Whether this
helped facilitate additional scrutiny of legislatizvas less clear and will be touched
on shortly.

The Leader of the Government also placed great asiplon the potential for
individual time limits on Members during second dieg debates to avoid
filibustering and, thus, to increase the House’'posfunities to engage in more
productive processes, such as the Committee stagidlo John Lenders reminded
the House that second reading debates were intetadedver each Bill's broad
principles, with the Committee stage available @mtailed examination of its
contents. On this basis, he could see no reasatia@ Members unlimited time,
sometimes hours each, to participate in such debate

7 See Governor's speech at Opening of" Farliament, Victoria,LCD, vol. 444, 3
November 1999, p. 3.
8 Victoria, LCD, vol. 457, 26 February 2003, pp. 41-2.
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Under the revised Sessional Orders, a time limisigfy minutes was imposed on
lead Government and Opposition speakers and 45tesiran the lead speakers of
the third party, The Nationals. The next twelveakmes were limited to fifteen
minutes, the next fifteen speakers to ten minutes r@maining speakers to five
minutes. John Lenders suggested that, not only dvthegse time limits prevent
filibustering, they would expand opportunities fiackbenchers to speak in debates
rather than have their allocation consumed by \&hbmontributions from earlier
speakers.

In practice, time limits did reduce the overalldém of second reading debates, but
not substantially. One of the reasons for this what, although lengthy
contributions were certainly made on occasionsnduthe previous Parliament
(1999 to 2002), there does not appear to have begreat deal of evidence of
filibustering. During this earlier Parliament, areeage of 103 minutes was devoted
to second reading debates on the 310 Bills whiabhed that point in the Council’s
proceedings. The comparable figure during 20030@62vas 96 minutes for each
of 417 relevant Bills. One should take into accotivat such figures would also
have been influenced by other factors, such adebese of contentiousness of Bills
during a given period and the Opposition’s subsetjlsehaviour. Nevertheless,
time limits on Members’ second reading speechesidichppear to have the impact
one might have expected. This is notable, partitulahen one considers that, in
the previous Parliament, the Liberal and Natioraatips had enjoyed a combined
30 seats out of the Council's 44 seats. Thus, theefhiment had far less control
over proceedings in the previous Parliament, inolgdhe length of second reading
debates and the number of speakers (the issueckbdrach participation will be
explored shortly).

The Government envisaged that the cumulative affi#fctmeasures such as
additional sitting days, the incorporation of Mieis’ second reading speeches and
time limits in second reading debates would be rrease in the Council's
opportunities and available time to scrutinise d&gion while in Committee of the
whole? Certainly, in terms of the number of Bills consigl in Committee, the
Government’s prediction was accurate. During tlevipus Parliament, only 58 out
of 316 Bills introduced into the Council (18.3%) neeconsidered in Committee,
despite the Opposition having a majority which doblock legislation or force
amended Bills back to the Assembly. In contrasthn5%' Parliament, 113 of 414
Bills (27.3%) reached the same stage. This conisafiustrated in the following
table which outlines the number of Bills consideie€ommittee on a yearly basis.

Taking these figures into account, when first cdesd it is a little surprising that a
different outcome is reached when one considerdehgth of time the Council
actually devoted to the Committee stage on a pdr kBisis. During the 5%

Parliament, the Council spent an average of 59 refim Committee of the whole

° See Deputy Leader of the Government’s commelits, ip. 62.
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examining each Bill. In the 85Parliament, the equivalent period was a littleemd

53 minutes per Bill. This can be explained, attipastly, by the tendency of certain

Ministers, particularly in the early stages of %4" Parliament, to seek regular

advice from the Advisers’ Box. The President attthree became so concerned with
the prolonged breaks in proceedings this was ogatihat he issued a statement in
which he advised that such breaks should be liniitédture to one minut¥.

2001 2002 2003 2004 2005 2006

1999 200

o

When one moves on to considering the time spe@oimmittee as a proportion of
the House’s total proceedings, the Committee stiigeexpand during the 45
Parliament. During 2003 to 2006, Committee proaegsirepresented 5.3% (6% for
the first 2 of those years) of the House’s tot#tirgj time: in 1999 to 2002, the
figure was only 4.2%.

Thus, although the 84Parliament spent more time on average examinioly Bil

in Committee than occurred in 2003 to 2006, thér Frliament referred a higher
proportion of its Bills to a Committee of the whaed this process constituted a
greater proportion of the House’s sitting time.hdligh there were many factors
that could have influenced these changes, theag\Bessional Orders are likely to
have been one of these.

Enhanced role for backbenchers

When introducing the revised Sessional Orders B82the Leader of the Govern-
ment identified three means by which these newequoes would enhance back-
benchers’ participation in the House’s business, aodsequently, strengthen the
Council’s effectiveness as a legislative and reprigive institution. The first of
these related to second reading debates and Jolderdsé observation concerning

9 Victoria, LCD, vol. 447, 30 May 2000, pp. 1409-10.
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The tyranny of time in this place ... people talk foo long and go beyond what is
succinct ... backbench Members of their own partycgeoff ... We are
endeavouring to empower Members who are not nedglgdginisters or shadow
Ministers ..**

The Legislative Council’s experience during thehbBarliament strongly supported
John Lenders’ prediction that the new Sessionak@ravould enhance Members’
opportunities to participate in second reading tebaThis is reflected in the
following graphic:

Total number of speakers during the second readindebate for each year
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The most useful comparison to be made here is leettlee years 2000 and 2001
against 2003 to 2005, as 1999, 2002 and 2006 wenedted sitting years due to
general elections.

If one then considers the total number of secoading speeches made during the
54" Parliament, divided by the total number of Bilksatt with, and follow the same
process for the S5Parliament, the respective averages per Bill vBePeand 6.8.
Thus, there was an increase of 30.7% in the averagder of participants in each
second reading debate after the introduction of rehésed Sessional Orders in
20037 This was, of course, achieved within the contxstrict time limits, in

™ Victoria, LCD, vol. 457, 26 February 2003, p. 43.

2 This change was even more marked in the firstyens of the 55th Parliament when the
average was 7.44. It is likely that this was duth#otype of legislation introduced during
the early stages of the Government'’s control ofdpper House, such as the
Constitution (Parliamentary Reform) Act 20@&e footnote 3)
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which more Members participated in debates butao®yt on occasions, for less
time than they wished.

The Government also pointed to ninety second Megit&atements (a procedure
first introduced in 2002 as part of Opposition iatied reforms to the Sessional
Orders) as a method of improving backbench pagimp in the parliamentary
process. Under the revised Sessional Orders, g was permitted more than 50%
of Members’ Statements each week, regardless @f tioenerical strength in the
Chamber. The maximum number of Statements wasefifteach sitting day
(excluding Fridays), with each Member limited toeoper week?® Under the
previous Sessional Orders, Members’ Statements begeh restricted to fifteen
minutes on Wednesdays and Thursdays. Given thieaee in the days and time
allocated for this procedure, and that Membersteatents were predominantly
made by backbenchels, the House’s revised practices certainly expanded
opportunities for backbench participation, if ofdy ninety seconds per week.

When one considers the third area in which the @Guwent foreshadowed
improvements in the House’s functioning with the tgobial to benefit
backbenchers, conclusions are more difficult tomdrBhe revised Sessional Orders
altered the Adjournment debate’s conduct by intoiray similar rules to those that
would apply during Members’ Statements in relatioreach party (no more than
50% of all matters raised each week), debates (mani of fifteen matters per day)
and individual Members (one per week). In practibes resulted in a maximum of
37 Adjournment matters being raised each sittingkndie to the exclusion, in a 44
Member House, of Ministers (six) and the President.

Unlike Members’ Statements, the revised proceddezseased opportunities for
backbenchers to contribute to the parliamentarggs®. In terms of the number of
participants, the Adjournment debate had been llargaregulated other than
excluding Members from raising more than one matiach day. The revised
Sessional Orders resulted in a significant reducitiothe number of Adjournment
matters raised, compared to the previous ParlianiBnis is illustrated in the

following graphic which outlines the number of Adjoment matters during each
sitting period in the 54Parliament and 35Parliaments.

It should be noted, however, that it was alwaysals/to the Government that this
type of decrease would occur. Where the Governrasserted that the changes
would be beneficial was in the quality of Adjournmhenatters, not in their number.
John Lenders predicted that Adjournment mattersladvide dealt with far more
seriously with a limit of fifteen each day, as oppd to the past when the debate
had been ‘a vehicle for every single Member to . phapressure on the Minister,

13 Members could assign their entittement to a egile.
1 Frontbenchers from the non-government partiesMinisters only rarely, participated in
Members’ Statements.
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to filibuster and become part of the crowd scén&hether the Government leader
was proved correct is questionable; certainly thvess no obvious evidence of it.
On balance, it seems likely that this change inrSbssional Orders was unhelpful in
terms of Members’ capacity to participate in théipmentary process and to keep
the Government accountable.
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Reasonable working hours

The Leader of the Government believed a furtherfietikely to flow from the
application of the revised Sessional Orders relatedhat he termed ‘life balance’
and the need for more reasonable working hoursséhee argued, would allow
Members more contact with their families and deseahe likelihood of legislation
being scrutinised in the early hours of the morniiten Members were exhausted
and thinking less clearly. The new Sessional Orgeescribed that the House
would commence the daily Adjournment debate at A@0n. on Tuesdays and
Wednesdays (and Thursdays if it was still sittimgtheat time) unless a minister
moved a motion for the sitting to be continued.l/nders predicted that the House
would rise by 11.00 p.m. each ddy.

5 Victoria, LCD, vol. 457, 26 February 2003, pp. 43—4.
% The Spring Sittings of 1999 and 2002 were botittehed due to State general elections.
' Victoria, LCD, vol. 457, 26 February 2003, pp. 44-5.
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The Government ensured that this prediction wasrate and, by doing so, may
have laid the groundwork for a longer term cultuchlnge in the House. For
example, in the years 2003 and 2004, only 5 sitlags out of 98 continued

beyond 11.00 p.m. (only one of these doing so afiieinight). In 2005 and 2006,

there was no instance of a post-11 p.m. sittingcdntrast, 50 sitting days out of
136 during the previous Parliament (36%) continaédr 11.00 p.m. with 21 of

these extending past midnight. Although one musthtthe usual codicils to these
figures (concerning the differing composition ofetiHouse and Bills under

consideration in the two parliaments), the sittipgtterns were significantly

different. If one accepts that Members work ledeatively late at night, after a

very lengthy sitting day (which does not seem tadical an idea), the House’s new
practices in relation to sitting hours placed Mersbi@ a stronger position to do
their work efficiently.

A more predictable and business-like House

A central theme underlying the Government’'s argushén support of the new
Sessional Orders was its desire to transform then€lbinto a more modern,
predictable, business-like House of Review. Johnndees argued that
parliamentarians, and those in the community with iaterest in particular
legislation being considered, needed to plan thieile, whereas the Council's
practices had been ‘incredibly random’ leadingitoations where people had little
idea when a Bill was likely to be debatédClearly, the Government also sought
greater control over the House’s processes in dodgansact its business in a more
orderly fashion without undue delays. For its ptre Opposition argued that the
Government’s procedural reforms amounted to inewkaSxecutive dominance
over the Legislature through decreasing the noregowent parties’ capacity to
scrutinise government administration and legistatio

The experience of the Legislative Council durindd2o 2006 suggested that,
although a range of measures introduced via thei@esg Orders had regulated the
House’s processes more closely and, to a degrereased Executive control of the
Legislature, these measures did not necessariljt iaghe outcomes anticipated by
the Opposition. While the House's proceedings waoge predictable, there was
less evidence to support the assertion that thidtesl in a significant diminution in
the Opposition’s contribution to the parliamentarpcess. This assessment is, of
course, made in the context of a Parliament in vktie Government’s majority in
both Houses already ensured significant limitsten@pposition’s influence.

8 bid, p. 41.
9" |bid, pp. 46-51.
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Government Business Program

One of the means by which the Government enharisechpacity to control the
House’s proceedings and make these more predictaatethrough the inclusion in
the Sessional Orders of a Government Business &rogks noted previously, this
Program allowed the Government to nominate Billstber business that had to be
completed by the end of a sitting week (althougtlidt not prevent other Bills and
business also being considered). Interestingly, @@vernment employed this
procedural mechanism fairly infrequently during t8" Parliament. In 2003, a
Government Business Program was introduced intesmtiy and applied on only 7
of the 17 sitting weeks that year. The one yearrwbigch a Program was used
regularly was 2004, with only 2 of 16 sitting wedlaing free of this regulation.
This changed significantly in 2005 when only 4 Goweent Business Programs
applied during 17 sitting weeks. By 2006, the fegwas 2 of 13 sitting weeks and
these were both in the final week of sitting pesiod

The Government did not explain the reason for ssigaring use of a formal

program in 2005 and 2006. It seems likely thatiated both to the Opposition’s
preparedness to accommodate the Government's degesltimetable and to the
nature and number of Bills being introduced in lb&d up to a general election.
The absence of a Program from so many sitting weekach year other than 2004
seemed to support the argument of the Leader oDtiposition, Philip Davis, that

the Government’s aims could be accomplished throagfeement rather than
regulation:

for 150 years this House has been able to contubusiness without ... a
Government Business Program ... yet it has still kedda to ... deal with all of
the legislation for which the government of the tiag sought the Parliament’s

imprimatur?®

On those occasions that a Government Business dMnogvas introduced, it
provided the House with a fair degree of certaitiycerning the legislation that
had to be dealt with prior to the conclusion ofittirgy week (there were only 4
sitting weeks when the Program was amended to decladditional Bills or
motions). However, the Sessional Orders provided teertainty about the point at
which this process would be drawn to a close (asmyithat there was still business
outstanding). There were several scenarios thad auply:

(a) at4.30 p.m*on Thursdays, the Government could apply whatdessribed
as a ‘soft guillotine’ in which the Chair moved tteamaining questions to
finalise consideration of any matters remainingtsrfProgram. This Sessional
Order had the potential to regulate the House’sg®dings fairly tightly, as
occurred in the Legislative Assembly which haduaily the same procedure
and applied it regularly. The Government took gaitdifferent approach in the

20 bid, p. 49.
2L 4.00 p.m. under the Sessional Orders of 2003.
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Council: of the 14 sitting weeks between 2003 ad@62n which the
Government Business Program remained unfinishéteappointed time, on
only one occasion did the Government choose tdruomthe sitting rather than
apply the ‘soft guillotine®* Although the Government may have argued that
this reflected its flexibility and willingness tecognise the Council as a
separate House which operated quite differentlynftibe Assembly, one might
question the purpose in establishing a procedueghamism it seemed so
reluctant to use. The Government’s approach ale@irawed that, regardless of
the powers to tightly regulate the House that vpeowided under the Sessional
Orders, it had to take other considerations intmant before implementing
these (such as its promises when first electe®@9,1of which the Opposition
was only too willing to remind it, to ‘provide opamd accountable
government’ and ‘improve the democratic operatibthe Parliament’f?

(b) The Government could move for the extensioa ®hursday sitting until 10.00
p.m. (when the House went on the Adjournment) d&nkcessary, continue it
past that time. On 8 of the 14 occasions identife@@), the Government
Business Program was completed prior to 10.00 @manother occasion, the
sitting was further extended past 10.00 p.m. talifse the remaining business.
The implications of this proceeding will be disceddater in this paper.

(c) If the Government Business Program was noti§ied on Thursday evening,
there was a Friday sitting to deal solely with témaining business. There
were only four such sittings in 2003 to 2006. Ocheaccasion, debate
continued until 4.00 p.m. On one of those occasitiresGovernment further
extended debate by moving for the suspension afeflegant Sessional Orders,
with debate being finalised approximately ten masuater. On the other three
occasions, the House was in Committee when prooggdvere interrupted
pursuant to Sessional Orders at 4.00 p.m.; asuét,resnsideration of the Bill
was truncated.

Thus, out of a total of 63 sitting weeks during #% Parliament, there were only 3
weeks in which a Government Business Program ezbuft a premature end to
consideration of a Bill. This was due to both thdtkn flexibility in the Sessional
Orders in relation to putting the questions to lfseconsideration of the Program
and to the Government’s own reluctance to useayitdlotine’ to limit the House’s
scrutiny of Bills.

The ‘gag’

The closure motion or ‘gag’ was another exampleaoprocedural mechanism
included in the revised Sessional Orders in 2003chvitould have placed
additional restrictions on the House’s consideratid Bills yet was rarely applied.
Although the Council’'s Standing Orders had incogbed a closure motion since

22 See Victorial.CD, vol. 468, 27 October 2005, pp. 1834-5.
23 See Governor's speech at Opening df Barliament, op. cit.
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1926, the revised Sessional Orders included a ‘ggggcifically related to
proceedings in Committee of the whole. This allowed Chair to accept from a
minister, at any time, a motion ‘That the questimnow put’ provided that the
Chair was satisfied that the debate on a claussem@ndment was ‘repetitious or
frivolous’. This contrasted with the Standing Oslewvhere such a motion required
the support of six other Members and could be mawdg after a question has
been proposed. The Leader of the Opposition, Plbbwis, described the new
procedure as ‘most extraordinary’ and proceedeaxbnoplain:

For it to be presumed that ministers, as compeieincompetent as they may be,
should have the right to impose a gag on the Opposso that examination of a

clause in Committee should not continue, is outagé'

In practice, this new procedure was used only oncagpproximately 98 hours of
debate in Committee and, thus, it appears to haglevéry little affect indeed.

Time limits

The time limits imposed on individual speakers bg tevised Sessional Orders,
that were discussed earlier in this paper, madéithese more predictable in terms
of the length of debate. It was no longer possibiea participant, other than each
party’s lead speaker, to contribute to a debatéofuger than fifteen minutes (and in

some cases less). Thus, if the parties decidedehdflembers would contribute to

a particular debate, the maximum length of thaatkelvas known and a reasonably
accurate estimate could usually be made concethimgctual length. In the past,

such estimates were far more fluid.

The revised Sessional Orders for the 55th Parliaralso imposed time limits on
many other aspects of the House’s proceedings,hwlizs in marked contrast to
most of the Council’s history when one of its diguishing features, when
compared to other Australian legislatures, was |#oi& of time limits. Included
amongst these time restrictions were those assdcigith a fifteen minute period
for the giving of Notices of Motion and Noticesiofention to make a statement on
a report or paper tabled in the Council (added)i®43; some condolence motiofs;
ministerial statements (added in 2004); debatexaroing the introduction of
Government Business Programs, amendments to GogatnBusiness Programs
and procedural motions; and inaugural speechegdbspeeches and the Address-
in-Reply.

These innovations were in addition to various tilingts introduced during the
previous Parliament including: limits during QuestiTime of four minutes for
answering an initial question and one minute fdirgs an initial question or for

24 Vfictoria, LCD, vol. 457, 26 February 2003, p. 48.

% No time limits applied for a condolence motiomeerning a current Member, past Gov-
ernor, Premier, Presiding Officer or Minister, opearson with ‘previous distinguished
service in Victoria'.
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asking or answering a supplementary question; yisetonds for each Member’'s
Statement; three minutes for raising each matteinguthe Adjournment debate;
and an overall maximum of sixty minutes for debaereports and papers, with
each Member restricted to ten minutes (reducedii@ minutes for the 55th
Parliamenty?®

On the surface, the introduction of such an arrfgiroe limits was radical and
comprehensive and established a significant lekekedainty and predictability in
the Legislative Council’'s operations. This was tiige of certainty that govern-
ments normally seek when they wish to use Parliaragmmn instrument to process
their business while still providing backbencheeasonable opportunities to be
heard. However, the Government’s control of the idlaive Council was
tempered, to some extent, by the inherent diffiesltassociated with regulating
proceedings and, particularly, with the problent,tha matter how many practices
and procedures were codified, a rule could notrbated to cover every situatiéh.
Although this did not prevent the Government froospending or revising the
Sessional Orders to meet these situations, it cbaldrgued that proceedings be-
came undesirably ‘messy’ as a consequence. Alththege responses were part of
the Government'’s effort to achieve the difficulidrece between predictability and
flexibility, they did partially undermine the Gowenent’'s aim of having orderly,
controlled proceedings. Some instances of this ricguin 2003 (which were the
forerunner of further examples in subsequent yeact)ded the following.

On 25 March 2003, the Government moved a motiorsuspend the revised
Sessional Orders (introduced just a few weeks bgftr the extent necessary to
allow for increased time limits during the secordding debate on the Constitution
(Parliamentary Reform) Bill. With considerable jfisation, John Lenders stated
that this was due to the Bill’s ‘critical’ importae to the Governme#it.

The Government again moved for the suspension s§i@®al Orders on 11 June
2003 to enable four additional Members’ Statemémtse made on the final sitting
day of the Autumn Sittings. As there were only tgitiing days in that week, the
limit under the Sessional Orders of fifteen Memb&tatements per day would
otherwise have prevented some Members wishing teeraastatement from doing
so?®

% These debates concerned ‘Statements on RepdrBamers’. During the §4Parliament,
debates were on ‘Motions to take note of reportsather papers’ with Sessional Orders
determining an order of precedence for debatek, witions concerning reports of the
Auditor-General being given priority ahead of reépaf parliamentary committees and
then any other reports or papers. This order afga@ence no longer applied.

27" A point made by the leader of the National Pa®ster Hall, when the revised Sessional
Orders were first proposed. See Victoti€D, vol. 457, 26 February 2003, p. 53.

%8 Victoria, LCD, vol. 457, 25 March 2003, p. 419.

29 |bid., vol. 458, 11 June 2003, p. 2189.
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On 16 September 2003, relevant Sessional Orders sumpended to facilitate the
removal of time limits for debate on a condolencetion concerning a recently
retired Member of the Council. Thirteen Membershagid to speak on the motion;
however, had the revised Sessional Orders beermedpphe total time for debate
would have been limited to fifteen minutés.

As noted previously, the Government had to movettier suspension of relevant
Sessional Orders twice to accommodate the finaisabf the Government
Business Program on 27 November 2003. In the iirstance, this occurred to
enable a Thursday sitting to continue beyond 19.6@ A second motion was then
required to enable the Chair to put all relevanésgions at 10.45 p.m. for the
purpose of bringing the Government Business Progesanconclusiori

There was an ongoing need to introduce additioradifications to the Sessional
Orders at the commencement of sittings in each esulet year of the &5
Parliament. Although some of these reforms wereomar merely technicaf or
codified the House’s usual practices, others repesl attempts to further regulate
the House.

For the first time in the Council’s history, formalocedures applied to Ministerial
Statements. Although these could be made withoateleat any time during

Government Business, provided there was no quediifore the Chair, the

minister was now obliged to provide a copy of that&nent to the President, and
party leaders, a minimum of two hours prior to déirfly made. Most significantly,

time limits applied, with ministers and lead speala other parties being restricted
to twenty minutes and the total debate to two hours

New procedures applied when an answer to a questiarotice was not provided

within 30 days, which limited debate on a motiogameling the minister’s failure to

provide an answer or explanation, to WednesdayigluGeneral Business or

Thursdays during ‘Statements on reports and pap€h&se procedures overrode
the Standing Orders which accorded precedencectorsations on the next day of
meeting.

The Government also introduced additional Sessi@ralers to ensure that the
existing Sessional Orders would operate more ior@ence with its requirements.
Several of these added flexibility to proceduresciviwere considered overly rigid
and, consequently, somewhat inefficient.

There was a shift from 4.00 p.m. to 4.30 p.m. onr¥tays for the interruption of
the House’s business by the President to propesAdipurnment. This additional

%0 |bid, vol. 459, 16 September 2003, p. 7.

31 |bid., vol. 460, 27 November 2003, pp. 1936, 1959

%2 |n one instance a new Sessional Order facilittitedestablishment of a Legislation
Committee on a trial basis. See Victoli&D, vol. 469, 8 February 2006, pp. 63—-83.
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thirty minutes was intended to provide sufficieimé for the Assembly to dispose
of any remaining business under its Governmentrigagsi Program at, or shortly
after, 4.00 p.m. and to deliver related messagéset@€ouncil. Any Bills could then
be read a first time prior to the Council goingtba Adjournment.

The Chair was provided with the discretionary poteeextend proceedings by up
to ten minutes (at 10.00 p.m. on Tuesdays and Véeldiys and 4.30 p.m. on
Thursdays) if this would allow a speech on the sdcreading to be completed
within the allocated time. The Chair could alsoliohecto call the next speaker if a
speech concluded within three minutes of the fikete for the interruption of
business.

In order to complete the Government Business Pnogridne President could

announce the receipt of any messages from the Adgeand any Bills could be

read a first time with their second reading maderaker of the day for the next day
of meeting, prior to any question being put for H@use’s Adjournment

To circumvent rigidities imposed by the revisedss@sal Orders in relation to the
Government Business Program, a minister could naiveny time, and without
leave, a motion to set the day and time of the €ilamext meeting provided that
there was no question before the Chair

Formal time limits during General Business were asgd in 2005, not just for
individual Members or on the total length of debatat for each party (70 minutes
for the party of the mover of the motion; 60 miraufer the Government party; and
45 minutes for the other non-Government party). @lhacation of such times had
previously been negotiated informally between taypWhips.

The Government argued that such modifications ¢oShssional Orders were part
of an ongoing process in which the Government destnated responsiveness as
part of its commitment to improving the House’s Wings®* Nevertheless, by
adopting such a prescriptive approach in which@wernment’'s own Sessional
Orders were regularly amended and/or suspendeccdomanodate weaknesses
within those rules, the Government may have created for its own back.

Conclusion

Although the Legislative Council's revised Sesslofxrders produced mixed
results during the %5 Parliament, on balance the House’'s experiences wer
supportive of the Government's forecasts concerniisg procedural changes.

“ Included in Legislative Council Sessional Ordar2005.

% For example, see John Lenders’ comments whenngdoi the adoption of further
amendments to the Sessional Orders in 2005. Véglo@D, vol. 465, 22 March 2005,
pp. 97-9.
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Certain outcomes were somewhat surprising, sucthesradical’ move to strict
time limits on individual contributions to secorehding debates producing only a
6.8% reduction in the average length of each delidtsvever, this was more
explicable in the light of figures confirming theo@rnment’s prediction of a
significant increase in the number of participaintsecond reading debates. The
Government was also proved correct on matters ascthe development of the
Committee of the whole stage (significant both énnis of the number of Bills
examined and as a proportion of the House’s overaitk) and the shift towards
more reasonable working hours for Members and.&tafhe Government appears
to have been a little less successful in making Hoese more predictable and
business-like. Although the revised Sessional Gradehieved this to some degree,
by making proceedings more highly regulated, thedjotability produced was
weakened by factors such as the inherent diffiesilin being so prescriptive. This
prescriptive approach produced complexities asasdns arose which, in
themselves, created a certain amount of unpredlityab

The dire consequences forecast by some opponettie oévised Sessional Orders
did not happen. As a consequence, by the conclusfithe 58" Parliament, both
government and non-government parties appearedets the changes as less
radical and, in some cases, more positive, tham &inticipated. On this basis, it
seemed that the groundwork had been laid for thentien of many of these
procedures in future parliaments. Thus, along Withmajor constitutional reforms
that were implemented during the "5%arliament, it was also a memorable
parliament for its broad, although perhaps notrelytradical, procedural reforms.

Postscript

The State election in November 2006 was the ficstasion that the Legislative
Council was elected under its new structure andpgnnal representation
electoral system. This altered the complexion aymhdhics of the House with the
Government falling just short of a majority, witl® eats in what was now a 40
Member House. New Sessional Orders soon followedjmber of which resulted
in the suspension of procedures which were reviewdtiis paper. For example,
the majority of time limits were removed, as was tise of a Government Business
Program. In addition, non-government parties wemviged with the opportunity
to extend General Business on a Wednesday pastighal limit of 3 hours.
Nevertheless, some of the innovations of thd' $¥arliament were retained,
including: standard 3 day sitting weeks with anoeudtic adjournment at 10 p.m.;
some of the time limits; the rules associated Wilthsecond Members’ Statements;
and the incorporation of second reading speeches.

% As John Lenders noted, these working hours ceoidget be termed ‘family friendly’.
See VictorialL.CD, vol. 457, 26 February 2003, pp. 38-9.
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Developments in the early months of thd Brliament were a reminder of at least
two things. Firstly, that politics is about the nuens and if, as in this case, non-
government parties hold a majority, they are likilymodify the rules to increase

their capacity to ‘flex their muscles’ and try toirlg the government to account.

Secondly, despite the wide-ranging nature of theceuural reforms introduced

between 2003 and 2006, cultural change in an utistit such as the Legislative

Council is an ongoing and gradual process. A



