Lost Opportunities and Political Barriers
on the Road to Constitutional Reform
In South Australia

Clement Macintyre and John Williams

This article is a study of the recent attemptsetcuse parliamentary and
constitutional reform in South Australia throughepresentative
Constitutional Convention held in August 2003 x&mines the political
context of this Convention from its political geisest the hands of the
independent Speaker of the House of Assembly thoubhk delivery of
the final report to the Parliament. It is arguedattthe case for reform to
sections of the South Australia Constitution, tleeteral system and the
administration of the Parliament is compelling, lsoncludes that the
prospects of meaningful reform from this exercigeslight. The paper
offers an assessment of the proposed changes aisitlecs alternatives.
It concludes by arguing that a representative coioa is a less
successful vehicle for securing constitutional nef@and amendment than
a process that emanates from, and is supportethbyprincipal political
parties and the parliament itself.

I ntroduction

The Constitutional Convention held in Adelaide otlee weekend of 8—10 August
was the second South Australia Convention devaiecbnsideration of the State
Constitution and the first held as a ‘DeliberatR@ll’. The 2003 Convention came
about as a result of the agreement between th@dndent member for Hammond
(Peter Lewis) and the ALP. In the aftermath of Btate election of 9 February
2002, it became clear that neither of the mainigmmvould be able to command a
majority on the floor of the House of Assembly. balhad been returned with 23
members in the 47 seat House, while the LiberalyRad 20 members. In addition,
one National Party and three independents weregegle&Given that the three

independent MPs were either ex-Liberals, or loosdiyned with the Liberals and
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that they came from seats that had traditionallypsuted the Liberal Party, there
was a fair expectation that the Liberal Governmemier Rob Kerin would be
returned, but dependent upon a larger group ofp@deents.

This expectation was shattered when, just afted@rOon Wednesday 13 February,
Peter Lewis announced that he would support a Lgbeernment Manning, 2002;
Stock, 2002; McCarthy 2003). Over the preceding @iaws, Lewis had conducted
negotiations with both Parties and presented eddhem with a ‘Compact for
Good Government’ (Lewis 2003 ecuring the support of both Parties for the same
terms was a shrewd move by Lewis as it subsequendigie it harder for the
Liberals to attack the detail of the Compact. ThempPact included a series of
policy initiatives specific to Lewis’s seat, as Wa$ a demand that the Government
must ‘Facilitate Constitutional and Parliamentagyorm by establishing a South
Australian Constitutional Convention to conducteziew of the Constitution and
Parliament’(Lewis 2002). In truth, neither Partysaspecially enthused by the idea
of Constitutional reform, but it was a price thaith were prepared to pay if it
meant securing a working majority in the House esémbly.

South Australia does not have a history of regGlamstitutional Conventions. Prior
to the August 2003 meeting, there had been onlyotimer formal ‘Conference’ —
a meeting of some MPs addressed by a number otadesl held in 1981 (South
Australia, Constitutional Conference 1981) It ig ta say that little in the way of
real reform came from this. From the outset, th@32Convention was designed to
be different in two clear respects. Firstly, it wgigen a clear agenda. The Lewis
Compact had a series of quite specific reform psafgand the Convention was
expected to deal with each of them. Secondly, & teebe a people’s Convention in
that it was to be preceded by a series of openingseacross the State and, most
importantly, it was to be attended by a randomieced sample of South
Australians meeting as a Deliberative Poll.

In August 2002, the Premier, Mike Rann, openedrdezence at the University of
Adelaide on constitutional and parliamentary refamth an announcement that a
convention would be held in mid 2008dvertiserl7 August 2002; Macintyre and
Williams 2003). The processes associated with tmyention were to be overseen
by a parliamentary steering committee convened dterPLewis who had since
been elected as Speaker of the House of Assemplat® 2002 a small secretariat
had been appointed and a ‘panel of experts’ asseirtbl produce a preliminary
discussion paper. The steering committee set thelphe task of considering five
guestions that were relevant to the Lewis Compdutse were:

e citizen initiated referenda (CIR),
* the optimum size of the South Australian Parliament
» the role and function of each of the Houses ofRfthdiament,

* measures to improve the accountability, transpgrand functioning of
government,
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» the role of parties in the Legislative Council dhd electoral systems used
in the upper house and the House of Assembly.

The discussion paper was released in January 2008sfitutional Convention
Secretariat 2003a). Over the next few weeks, thealssy, the Attorney-General
(Michael Atkinson, MP), the Shadow Attorney-GendRdbbert Lawson, MLC) and
the President of the Legislative Council (Ron RthevLC) toured the state and
addressed approximately 2000 citizens at a sefi¢svwn and country’ meetings. A
report based on the discussions at the meetingspnggsared for the steering
committee (Constitutional Convention Secretaridi3h).

The Convention

By the time of the actual convention, the questioad been consolidated into four
central issues. They were:

* measures to improve parliament and government,

» the size, structure and role of the upper housgi¢lagive Council) of the
South Australian parliament,

» the size, structure and role of the lower housgi@lative Assembly),
* representation and The South Australian Electoyate®n.

The processes and methodology of the Deliberatiok sed to conduct the
Convention is explored elsewhere (Lehman and Cala803). This article will
concentrate more upon the nature of the recommendathat came from the
Convention and offer an assessment of the prospecteform. Firstly, however,
some general points bear making.

The Convention indicated that there is a fair degresupport for the broad terms
of the existing political structures. In contragt the expectations of some
commentators — and in the face of a fairly reg@ampaign by the sole South
Australian daily newspapeA@vertisej — there was no clear call to reduce the
number of MPs or to abolish the Legislative Courlaifleed, before the convention
57% thought the size of the House of Assembly vedmout right’ and only 6%
wanted it enlarged, but by the end of the Convenfio% reported that the House
of Assembly should be expanded (Issues Delibera&igstralia 2003 all subsequent
figures are drawn from this sourc&imilarly, there was increased support for
maintenance of the bi-cameral system.

Perhaps the one area that provoked a more radigpbgal was the idea of citizen-
initiated referenda (CIR). This was an idea thaeieed considerable support from
Peter Lewis in the lead up to the convention — and that occasioned much
debate over the Convention weekend. In fact thellef support for CIR in

principle remained steady (from 65% to 64%) andone clear preferred model
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emerged. While delegates were generally of the ¥iet any form of CIR should
apply to both existing laws as well as to the &titin of new laws, there was a split
over the preferred process with 37% supportingcti®dR (by-passing Parliament)
and 49% in favour of indirect (decision ratified Bgrliament) CIR.

It would appear that in addition to increased supfmr a bi-cameral system, the
process of discussion and learning undergone bydé#hegates acted to improve
their support for other aspects of the current nsdeor example, there was drift
towards greater recognition of the effectivenesthefcurrent system (from 54% to
67%) and of appreciation of the job done by MPsn(fi66% to 83%). Similarly, the

delegates started their considerations with a ritgjan favour of replacing the

current model of State-wide PR for the electiohefislative Councillors with one

based on a mixture of PR and direct regional remtasion (56% support), but by
the end of the weekend the existing model had becthra most popular with

support moving from 35% to 62%.

However, when we turn to a finer considerationhaf ¢lectoral systems, the figures
suggest that the Convention was prepared to encars® modest reforms. Two
key areas of change were proposed. The first wasosal to reduce the terms of
members of the Legislative Council from eight yerdour years (supported by
75%). This would mean electing all 22 MLCs at tlaene time and reducing the
quota for election from approx 8.3% to just over.4@onventional wisdom
suggests that the lower the quota, the easielfdrismall parties to be elected. Yet
despite this, there is evidence to suggest thatatiiealance of the Upper House
would be unlikely to change. Given the pattern ofleg in recent South Australian
Legislative Council elections, it is by no meansatl that minor parties would
increase their representation. Moreover, even d#ytlid, this would merely
reinforce, rather than challenge, the existinggpatin which no government has
been able to win a majority of seats since the I8id0s. The second electoral issue
was support for optional preferential voting aldhg lines operating in New South
Wales and Queensland. While the exact consequericiss can again only be
guessed, it is fair to assume that while it woddd to diminish the influence of
minor parties, the specific mix of parties in Soutstralia is such that the
fracturing of the non-Labor vote that has assistel ALP elsewhere (especially
Queensland) would be less evident in South Australi

There was also a series of more general outcoroes tlie Convention that relate
less to the specifics of the questions posed. Ammthgr matters, the delegates
endorsed the idea of an independent Speaker (f68nt@ 84%) though they were
unable to suggest a model to ensure this, they @fled for improvements to
Question Time and made the case that there sheuhlddre and better education
about politics in general and the Parliament intipalar. While no specific
solutions were posed in relation to these issuash ef them indicates a level of
dissatisfaction with the current arrangements. \Wérethis amounts to a measurable
democratic deficit is open to debate, but therelmno argument that it indicates a
level of distance from the key democratic instadng.
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In February 2004 a small number of the delegatesssembled in the House of
Assembly and endorsed a ‘final’ Report’ of the Cemvon. This contained five
draft Bills that would give effect to three subgtem recommendations: the
introduction of four year terms for the Legislati¢eouncil, CIR and optional
preferential voting (Report of the Delegates 200hether both houses will pass
any of these Bills is not yet clear. The early gadions are that the first of these
proposals may be supported, but there are realtsldabbt either CIR or optional
preferential will receive anything more than minireapport. Similarly, at the time
of writing it appears unlikely that any other sigrant reforms will be realised as a
result of the Convention. Before addressing a nurabpossible reforms we would
like to address a significant element of the preploseform agenda. That is the
question of the CIR and the possible constitutiepadstions that it raises. In doing
so it should be made clear at the outset that tisen® intention to enter into the
debate as to the merits or otherwise of the praposferm. Others have argued that
it is entirely consistent or inconsistent with dorm of responsible government
(Walker 1987 and 2003; Hill 2003). The focus heréoiconsider the narrower issue
of any constitutional impediments to the proposeahges in South Australfa.

Constitutional I mplications

The relationship between the Commonwealth, Statd &mited Kingdom
constitutions and parliaments is a starting painamy discussion of authority and
capacity of Australian parliaments to bind or reinivthemselves. There remains a
debate as to what is the authority of the Austra@@anstitution. Is it the merely the
authority of the Imperial Parliament of 1900 or heslution of the Australian
nation meant that sovereignty now resides in thetralian people? This point,
which is of significance for Commonwealth consitungl law, is less prominent
when discussion turns to the States. The emergehdhe colonies as self-
governing after 1850 was bolstered by the passtgeedColonial Laws Validity
Act 1865 (Imp). This Act attempted to cure not onlg treretical views of Justice
Boothby but to provide further liberation to thel@aal parliaments.

A feature of theColonial Laws Validity Acand theAustralia Acts1986 (Cth) and
(UK) that superseded it was the ability of the &atto entrench certain
constitutional provisions. The passage by the Ilmpeand Commonwealth
Parliaments of these virtually identical Acts wastlee request of the States.
Section 5 of th&olonial Laws Validity Acprovided that colonial parliaments had
‘full Power to make Laws respecting the Constitnfi®owers, and Procedure of
such Legislature; provided that such Laws shalkehagen passed in such Manner
and Form as may from Time to Time be required hyat of Parliament’. Section

1 In writing this section we have been greatlystesi by the work of Chris Bleby, Rebecca LaForgia
and Laura Grenfell. See Bleebyal 2004.

2 This article focuses solely on the Australiansi@n given the High Court’s treatment of it as the
relevant Act to secure the Act’s operation.
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6 of theAustralia Act(Cth) replicates in similar terms section 5 of tBelonial
Laws Validity Act The so-called ‘manner and form’ provisions haeerba feature

of State Constitutions and have been prominentigation regarding the abolition
of upper houses in the States and more recenteastern Australia with proposed
amendment to the electoral systeitgrney-General (NSW) v Trethowét931)

44 CLR 395;Attorney-General (WA) v Marqug003] HCA 67). Whilst there has
been some discussion as to the source of legislatithority for the Australia Acts
and the power to achieve their erfbft MacDonnell Professional Fishermen'’s
Assn Inc v South Australigl989) 168 CLR 340 at 381), it appears that the
theoretical questions regarding their authority tas been put to rest.

Beyond the ‘manner and form’ provisions of secttof the Australia Act(Cth)
there remains a further, though not unrelated tdti@n upon the manner in which
States may entrench provisiofislight of the decision itMarquet the principle in
Bribery Commissioner v Ranasingli£965] AC 172 is no longer considered
applicable to the abdication question in the openathe States’ legislative
capacity. As the majority said inafiquet

the express provisions of s 6 can leave no roorthopoperation of some other

principle, at the very least in the field in whislé operates, if such a principle can

be derived from considerations of the kind whicleimed the Privy Council’s

decision inBribery Commissioner v Ranasingaed can then be applied in a
federation. Attorney-General (WA) v Marquf2003] HCA 67 [80])

However, it is now well established that State dkgures cannot abdicate their
legislative authority to another entity. Famousiy, In Re The Initiative and
Referendum Acf1919) the Privy Council held as invalid an Actttiparported to
establish as system of citizen referendum ([1919] 835). Speaking for the
Council Viscount Haldane noted that a Provinciagisture may entrust some
authority or seek assistance from a subordinate Ibod it could not ‘create and
endow with its own capacity a new legislative powet created by the Act to
which it owes its own existence. Their Lordshipsndomore than draw attention to
the gravity of the constitutional questions whiblg arise’ ([1919] AC 935, 945).
Though it is a fine line between delegation of autly and abdication, the Courts
have consistently stressed the distinction. Faiaimee, inWest Lakes Ltd v South
Australia (1980) Chief Justice King stated that the compganr approval of an
extra-parliamentary body, such as a company otafte the extreme example) the
governing body of a political party, would amouat‘a renunciatiorpro tanto of
the lawmaking power’ ((1980) 25 SASR 389, 398).

These two related, though distinct features ofeStanstitutional law — the manner
and form and delegation/ abdication distinctionead to a consideration of the role
of the citizen initiated referendum proposals. Boeith AustraliarConstitution Act
1934, like many State Constitutions, has a numbdouably entrenched provisions.
For example, section 10A requires a referendunhéndase of an act that would
attempt to abolish the House of Assembly, the Latfi® Council or alter the
‘powers’ of the Legislative Council. These provissoare clearly entrenched as they
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deal with ‘the constitution, powers or procedurktiee South Australian Parliament
(Australia Act 198§Cth), s 6).

The Direct Democracy (Citizen-Initiated Referendyrisll 2004 establishes a
system of petitioning, verification, referendum aarctment of Acts initiated from
the electoratd The Electoral Commissioner, who is charged withrégistration of
petitions, must not do so when the petition; deadls two or more unrelated issues,
‘affects the rights or liabilities of a named parsgrovides for the appointment or
removal of a person from public office or is incent with the Australian
Constitution or a Commonwealth law (Direct DemografCitizen-Initiated
Referendums) Bill 2004 Clause 7(2)(b)(i)-(iv)). Wmdthe Schedule of this Bill,
Clause 7 is subject to entrenchment under Sectafrtt@eAustralia Act(Cth). This,

of course, remains the contentious constitutiosgleé insomuch as these provisions
may not classically relate to the ‘constitutionyeos or procedure of the Parliament
of the State’ Australia Act1986 (Cth) s 6). In relation to the issues mermtbn
above, the Act insomuch as it creates an oppoyttaiamend the Constitution, by
the enactment of an inconsistent Act (such as &mgé the powers or abolish the
Legislative Council) would need to comply with thatrenched provisions in the
State Constitution.

Further, the Bill insomuch as it creates an exadipmentary body does not appear
to offend the strictures dh Re The Initiative and Referendum AkBill approved
by the people at referendum is, according to cl2is@) ‘a request to the Governor
that the Governor assent to the approved law'. ingato one side the political
ramifications, a Premier could, at this point advike Governor to withhold her
consent. This issue is highlighted by the conttietween the traditional notion of
responsible government and the reforms supportethéyproponents of citizen
initiated-referenda, where the Governor might beflemted with competing advice
from the Premier and the people, indirectly throuthie Parliament (Direct
Democracy (Citizen-Initiated Referendums) Bill 20€lduse 35). Notwithstanding
this point, the amendment of a constitution or dmtspopular referendum is a
feature of modern constitutional law and would agtount to an abdication of the
legislative authority of the Parliament.

Further support for the argument that this Billreggnts a delegation rather than an
abdication of authority is found in the fact thatA&ct passed under system becomes
as if it is an Act of the Parliament. Clause 3%esta

35—Effect of approved law

(1) A law approved by electors at a referendumassgnted to by the Governor
under this Act will be taken to be an Act of thelRanent of South Australia for
the purposes of any other Act or law (and may theesubject to the operation of a
subsequent Act of the Parliament).

3 As at April 2005, this Bill is still before the 8th Australian House of Assembly.
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(2) A law approved by electors at a referendum its®}f effect amendments to an
Act of Parliament (including an Act within the arhbf subsection (1)).

(3) An irregularity in compliance with a provisiaf Part 2 does not affect the
validity of a law approved by electors at a refeiten and assented to by the
Governor under this Act.

Thus Parliament retains supervision of the Act aray by ‘subsequent Act of the
Parliament’ amend or repeal the citizen initiatedt. AAgain leaving aside the
political dimension it is reasonable to suggest tiés aspect indicates a mere
delegation of authority.

If the most that the processes of the ConstitutiQuavention can generate is this
(at best) modest level of reform, then it is fairdonclude that the Convention
should be seen as an opportunity lost. At the dane if as it seems clear, there is
a need to improve the standing of Parliament anplotificians in the eyes of the
electorate, how might this be achieved? Firstlg grime consideration in any
proposals for reform must be that they start froengremise that accountable, open
and transparent government should be the goal.n8Bcothat the best way to
secure accountable, open and transparent goverriméatequip the Parliament
with sufficient means to keep the executive accablet With these thoughts in
mind, the following the following reforms are ofésl for consideration.

The Independence of the Parliament

The Parliament needs to secure an independent @giron of funds. If the
Parliament is to have — and be seen to have —apaaity to hold the government
of the day accountable, then it needs to be ingehaf its own budget insofar as it
relates to the administration and resources oPdmdiament (not the remuneration
or benefits of Members, which are properly a mafter the Government and
independent tribunals to determine as appropri#té)e Parliament has genuinely
independent control over its budget, then its ciypao resource committees,
research services, the Library and the like wouldbée effective scrutiny of the
government and would act to emphasis the indepe&edafithe legislature.

Committees

The Parliament needs a viable Committee system.cBomittees to work, they
need to have sufficient resources. At present SAugtralian committees have the
legal capacity to undertake significant and far-reachimgestigations and, for
instance can compel witnesses to attétatl{amentary Committees At991, ss 16
and 28). However, this legal capacity must alwaysiewed against the reality that
the Committees are regularly dominated by membétieo governing party. For
instance, while section 16 allows ‘Any matter thsatelevant to the functions of a
Committee’ to be investigated, that process mudirbkinitiated by ‘by resolution



Autumn 2005 Lost Opportunities and Political Barsi 111

of the Committee’s appointing House or Houses, itihree of the Committee’s
appointing Houses; ... or by the Governor, by nopiablished in the Gazette; ... or
of the Committee’s own motionP@rliamentary Committees At091). Yet, where
a government has a majority of the members of arfittee, this power can be, and
is abused. The requirements should be relaxed spakkw a mover and seconder
to place a matter on the agenda of a CommitteeiléBiyn consideration should be
given to the practice of some other Parliamentsralhe some Committees are
chaired by the Opposition.

The threshold of support for the establishment efe&@ Committees should be
reduced from a majority of the House (which canptyrmean it remains a power
of the government of the day) to a smaller pergmia the members (say 30 per
cent). As the government can rarely, if ever, ekgeccontrol the Legislative
Council the current arrangements tend to disadgantdembers of the House of
Assembly when compared to Members of the upperénddsreover, the functions
of the existing Legislative Review Committee sholdd expanded so that it
receives all legislation prior to the Second Regdspeech. Bills could be
considered for language, manner and form and stei@nd be rectified in a less
partisan environment than the House. This Commgherild also identify the key,
contentious issues for debate in the House andestdbie Minister to deal with
these in the Second Reading Speech. The outcorti@soproposal would be a
system in which the routine matter of technicalisiens to bills would be dealt
with in a less contested manner and the House sémbly would concentrate its
debates on matters of substance.

Further reforms should include a significant insean the level and quality of
research support for committees and consideratian recent recommendation to
the British House of Commons that parliamentary miitees remain in existence
to monitor the implementation of their reports (ldeuof Commons Select
Committee on Liaison).

Deadlock Provisions

Deadlocks between the lower and upper houses diapent appear to be a
perennial subject of reform in Australia. A proplosareform of section 57 of the
Commonwealth Constitution and to streamline deddfwovision was released in
2002 (Department of Prime Minister and Cabinet 200he outcome of the
subsequent discussion appeared in 2004 (Departh@nime Minister and Cabinet
2004). Despite this, it remains doubtful whethes teform will in fact be put to the
people at referendum.

The South Australian deadlock provision is contdine section 41 of the
Constitution and makes provision for the callingaof election, after meeting the
perquisite conditions, by the Governor when theas been a deadlocked Bill
(Section 41 (a)-(f); Jaensch 1986, 366—74; Selv@®7 154). Curiously, as well as
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requesting an election the Government may attempswamp the Legislative
Council by advising the Governor to ‘issue writs fbe election of two additional
members for each Council district’ (Section 41)oPto such dramatic action the
houses have through Standing Orders attemptedgotiate deadlocks through a
system of conferences between the managers of ebective houses (South
Australia House of Assembly Standing Orders 218-28)

While the current system appears to be workingait be contrasted with more
prescriptive provisions in other jurisdictions. Mowrer, the ‘swamping’ provision

appears to be something of a dead letter whenagasn current political realities.

Some reform may be necessary given to the curremtgion when seen against the
backdrop of fixed terms and upsurge in independerntse upper house.

Electoral Reform

In addition to support for four-year terms for thegislative Council, the current

system of proportional representation that opertteslections to the upper house
should be entrenched in the Constitution. It isckat proportional representation
tends to produce parliaments with a more diveragea@f parties. In the Australian
context it is generally the case that proportiargdresentation in at least one of
the chambers of the Federal or State Parliamemdsvsalsmall parties a level

of representation that they would not otherwise wimd thus tends to deny
governments a clear majority in both houses. If plagliament is to have the

capacity to act as a check upon the executive, thenoften only in the upper

house that this can be achieved.

In South Australia some review of the ‘fairnessuskel is also appropriate. As it
stands, the fairness clause requires the Southraliast Electoral Boundaries
Commission to redraw boundaries after every eladtica way that

as far as practicable, ... the electoral redistrdouts fair to prospective candidates
and groups of candidates so that, if candidatespafrticular group attract more
than 50 per cent of the popular vote (determineddgregating votes cast
throughout the State and allocating preferencéisemecessary extent), they will
be elected in sufficient numbers to enable a gawent to be formedJonstitution
Act 1934s 83).

While there can be no quibble with the idea of ‘crmde one value’, there is a
problem with the fact that there is a requiremenetdistribute afteeveryelection.
This can lead to regular confusion over boundaaied difficulties for Members
who may ‘lose’ some of their electorate shortlyeafthe election. Moreover, the
system has been criticised because it is prediecgied the Commissioners’ ability
to predict future voting patterns and fails to alléor independents and minor
parties in the calculation of the two-party predefrvote (Sumner 2003, 27,
Constitutional Convention Secretariat 2003a, 46er€ are two possible means by
which these problems might be minimised. One igldfine the ‘communities of
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interest’ used as one of the criteria for re-disttions in a more considered way
that would direct the Boundary Commissioners taegijveater weight to keeping
identified groups together in the one district. Tdtker is to amend the section of
the Constitution so that any re-distribution wowlccur every eight years (after
every second election).

Bolder Constitutional Reforms

The current Constitution of South Australia has erfynctory introductory
preamble. Increasingly, preambles in Constitutiguech as South Africa’s) serve
an educative, aspirational and historical role. staeration should be given to
incorporating a preamble that will give expressiorthe shared historical, social
and cultural values of the people of South Ausdraline possible mechanism might
be through a public competition for either a setvofds or to define the values that
should shape our principal political institutiodsy such a preamble could be a
significant gesture towards reconciliation. Sintjfarthere could also be greater
public involvement in the nomination and selectadrihe State Governor in a way
that is consistent with current Constitutional agaments. For example public
nominations could be considered and scrutinisedabgublic Committee with
recommendations forwarded to the Premier.

Conclusion

The fact that these — and other possible reformglid-not emerge from the
Convention should not surprise. At one level, sarhéhe issues discussed above
are fairly abstract and to ask a representativepkarof the South Australia
population to develop an expertise of sufficierpttieto reflect upon them with real
meaning is, perhaps, an unreasonable expectatisnalso true that there was little
incentive for many of the politicians engaged ie tGonvention to push these
issues. For the government there was little ingentd assist the legislature to
maintain scrutiny over the executive. Across Augtrd is generally the case that
any enthusiasm a party may have for reform whilegposition tends to wane once
they make the move to the Treasury benches. S@whgl ALP had raised various
reform issues during its time in Opposition, andleviit was prepared to fulfil its
commitment to Peter Lewis to hold a Conventionreéhgas never any undertaking
that as a government it would become an active spofor change. During the
tours of the State the Attorney-General admitteat the Government would not
have considered Constitutional reform had it n@rbi®rced to it. For their part, the
Liberal Opposition in South Australia combined samagural ‘reform caution’ with
considerable resentment towards Lewis (an ex-Libghm had installed a Labor
government). Despite a fair degree of willing ce@ion from the Shadow
Attorney-General, there was never likely to be rareupport for the process while
the Convention was seen as Lewis’s creation.
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So where does this leave any consideration ofdleeaf Parliaments as sponsors of
Constitutional reform? On the one hand, the expedeof the 2003 Constitutional

Convention in South Australia demonstrates thaessilthere is a level of bi-

partisan support there is not much prospect of refarm. At the same time, it

cannot be denied that the process of broad comyngoitsultation undertaken

ahead of, and as part of the recent Conventiomdotstimulate interest in possible
reforms. Clearly, there is some mood for changparis of the electorate, but to
what and how remains part of the conundrum. IfRlagliament is able to discern

this mood and initiate appropriate changes, themay go some way towards

restoring some of the declining faith in our denadicrinstitutions.

While the Convention showed that there was broatbesement of the structure
and general arrangements of the Parliament antbdelastitutions, it also indicated
that there was clear support for a range of meaghiad would act to improve the
transparency and accountability of them. Howeuee, €onvention was unable to
suggest a means by which proposed reforms miglicbepted by the Parliament.
For its part, the Parliament has so far been unatieperhaps unwilling, to
articulate which of the reforms it believes to Ipp@priate and achievable and it is
this threshold matter that remains the greatestidvato reform (though it risks
further disaffection of the population if appropeisand sensible reforms are not
placed squarely on its agenda). There is littlespeat of significant constitutional
reform or revision to parliamentary procedure uslibe Parliament itself is open to
reflection upon its processes, and open to somsideration of change. In other
words, the Parliament will not change until it watd change.

The task for reformers is to convince the Membensd(the Government) that
certain reforms are worthwhile and should be aazkptiere the Convention may
be of some use. When the causes of some of thesigosficant recent reforms in
the South Australian Parliament are consideredait loe seen that it was public
opinion (albeit opinion led by articulate advocatdsreform like Dunstan) that
pushed the Parliament along the road to changead@teptance of three significant
electoral reforms: the ending of the malapportioningenerated by the rural
weighting of votes for the House of Assembly; tieeeptance of universal suffrage
for elections to the Legislative Council; and tirenching of the ‘fairness clause’,
were all motivated by campaigns arguing that thenteaance of the status quo was
unacceptable. Perhaps, if the mood for reform gaadrby the Convention can be
maintained and encouraged, there is some prospatttie Parliament of South
Australia may, in time, recognise the need to ewwrthose reforms that will
improve its transparency and accountability. Utitn it stands a pace behind other
jurisdictions that have undertaken significant stép modernise their colonial
heritage. A
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