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Summary

The South Australian Constitution fails to proviaeiseful mechanism for settling
deadlocks between the two Houses of its bicameadiafent. With both Houses
of the South Australian Parliament having equal gowith respect to all Bills

(except money Bills), disputes between the two lddosvitably arise.

Throughout the history of the South Australian Ramknt the Conference of
Managers has been the preferred method for recogsilich differences, especially
when a parliamentary session is drawing to a ciogkan important Government
Bill is under threat of not being passed.

While the procedures for agreeing to and prepaiingConferences between the
two Houses is clearly set out in the standing araérboth Houses, the conduct of
the Conference proceedings is governed by pastigpeaand tradition.

An examination of the Conference process cleariyatestrates that the informal

procedures allow Managers to speak freely so tletrtaximum of agreement and
the limit of concession are ascertained. The Cenie has become the preferred
method for resolving disputes as the flexible pdures are responsive to the
perceived urgency of the situation as opposeddthtutory alternative.

The success of the Conference process is pringifmught about by having
Managers from each House who accurately repreBerdgginion of their respective

! This paper is part of the group of papers fromANZACATT course, 2004.
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House and each representative group voting as tstinct blocks. This preserves
the relative power of each House in the negotiafiozcess resulting in genuine
compromise. The legitimacy of this process is destrated by the resounding
support each House affords to the actions of fisasentatives.

Deadlock Provisions

In 1881, the first provision in Australia for thesolution of deadlocksvas inserted
in the South Australian Constitution via the Caiugion Act Further Amendment
Bill. Today, section 41 of the Constitution Act 98SA) essentially reflects the
same deadlock provisions as those establisheddh. 18hder section 41 when any
Bill has been passed twice (on the second occési@n absolute majority) by the
House of Assembly in two successive Parliaments feagl been rejected by the
Legislative Council in consequence of any amendmerdde by the Council, the
Governor may dissolve both Houses and grant a dodilskolution or issue writs
for the election of two additional members to theu@cil. Surprisingly, after all
these statutory requirements for the settlemerdezdlocks have been invoked,
there is no further mechanism to resolve the desmhould one still stand.
Described as convoluted and a means to ensureotheance of the Legislative
Council, the provisions have never been invokedestheir enactmerit.

An alternative mechanism to resolve a deadlock éetwthe two Houses has been
available since 1985 via section 28A of the Cousth Act 1934 (SA). This allows
the Governor to dissolve the House of Assembly iasde a writ for a general
election within one month of a Bill certified byeliHouse of Assembly as a Bill of
Special Importance being rejected by the Legisgtla@ouncil. Since its enactment,
this provision has not been employed and similageiction 41, there is no further
provision for the resolution of any deadlock showoite: remain after the conclusion
of this action.

Relationship Between the Two Houses

Although the House of Assembly of the South AusralParliament is clearly
recognised as the House where Government is forried,South Australian
Constitution does not provide any indication thiais talone should assure the
passage of any Bill. As a bicameral Parliament,rdiative powers of each House
except as provided in those sections of the Cartistit Act relating to money bills
are equal in respect of all Bilfs.

2 Rydon J. ‘Upper Houses—The Australian experient&.S. Reid (ed.JheRole of

Upper Houses Todaroceedings of the fourth annual workshop of thstralian Study
of Parliament Group1983, p 25

¥ Munyard, A. ‘Making a Polity: 1836-1857’ D. Jaehged.)Flinders History of South
Australia Wakefield Press 1986, p 372

* Constitution Act 1934 (SA) s 10
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In respect to the origin of money Bills or a moméguse, these shall originate only
in the House of AssembR/The power of the Legislative Council with respert
money clause is that it may return to the HousAssiembly ‘any Bill containing a
money clause with a suggestion to omit or ament slause or to insert additional
money clauses, or may send to the Assembly a Biitaining suggested money
clauses requesting, by message, that effect be givie suggestion.’

The provisions defining the powers of the two Haugerespect to money matters
were inserted into the Constitution Act in 1913 rdby enunciating the principles
of the Compact of 1857 which had up to that timerbeperating as a voluntary
agree7ment designed to avoid disputes over mondy &ild are still retained until

today.

Given the equality of the relative legislative poweé the two Houses of the South
Australian Parliament, it is inevitable that dea#t® will arise. As the deadlock
provisions within the Constitution have proved upplar, the Conference
procedure has proved to be the practical alteraativ resolve disputes while
preserving the relative power of the two Houses.

Background

The history of the South Australian Parliament dieéandicates that the formal

deadlock provisions as contained within the Couatstih have not proven to be a
very popular or practical procedure for resolvinigpdtes. Whether it is the

convoluted procedures involved, lack of certairtyst or the potential upheaval it
can cause, its lack of use strongly suggests tbatesother less destabilising
procedure is more readily available to assist snrésolution of disputes between
the two Houses.

As a bicameral Parliament with both Houses havingaélegislative power (except
those relating to money bills) the Conference ohitgers as contained within the
standing orders of both Houses has become thereedity available and preferred
method for reconciling differences between the Houses.

Since its establishment as a bicameral Parliamerit8b7, the South Australian
Parliament has regularly employed the Conferenceguiure as a dispute resolution
process. While the subject of a Conference of Marggan vary, they are more
commonly employed to settle disputes on amendmenBills. On matters other
than amendments to Bills, Conferences have beed kel determine the
membership of the Wages Boards in 1907 and 1911.

® Constitution Act 1934 (SA) s 61

® Constitution Act 1934 (SA) s 62(2)

" Coombe, G DResponsible Government in South Austraiavernment Printer, 1957, p
147
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In the early days of the South Australian Parliantka Conference procedure was
a very cumbersome and drawn-out process involvioi) HOrdinary’ and ‘Free’
Conferences. At Ordinary Conferences, the dutyhef@onference Managers was
restricted in silence to the simple exchange oftemireasons to the Managers of
the other House. A Free Conference could not bedastr until two Ordinary
(preliminary) Conferences had been held.

Conference procedures were considerably alterel®@8, whereby it changed to
substantially represent current day practice. Todlay Ordinary Conference
sometimes referred to as the ‘dumb show’, has hbephlaced by the use of
messages. When it is now desired for represensatifdoth Houses to meet in a
Conference context, they immediately proceed toe@ Eonference to explain and
discuss the position of their respective Housewdnd of mouth.

In South Australia since 1903, there have beenG@&erences on disputed Bills,
at an average of approximately 10 Conferences peliafhent. Of the 362
Conferences 85.7% have resulted in the differemtevden the two Houses being
resolved either by way of Conference recommendstimging agreed to 83%, or
one House no longer insisting on its disagreematit the other House, 2.7%.
This result represents a significant opportunityovided by the Conference
procedure to achieve a positive outcome in the fofan agreement on a disputed
Bill that would otherwise be defeated.

While the Conference process has been acknowledgesbsolete in the United
Kingdom Parliameritwithin the South Australian context it has eststiwid itself as

a valuable parliamentary procedure for resolvirgpdies between the two Houses.
A detailed analysis of the practices and procedsrgsounding the Conference
process will assist in explaining its success amgfepential use for resolving
disputes within the South Australian context.

8 Refer to appendix No 1 South Australian ParliatrerSummary of Conferences of

Managers for the period commencing 1902. Betwe&T Bhd 1902 numerous
conferences were held between the two Houses &dhéh Australian Parliament
involving both ordinary and free conferences. Asdther Parliaments in Australia, there
have been 24 free conferences held in New Soutled\&ithce 1867, with only 3
conferences not resolving the disagreement. In @agmfor the period 1947 to 1995,
122 free conferences were held, of which 16 eifhiged or lapsed. (Parliamentary
Research Services, Background Paper on Principied 6 agreed to by the Legislative
Council September 1997, Parliament of Tasmania81988). The Commonwealth of
Australia has had only two formal conferences, ladtvhich were successful. (Evans, H
(ed.)Odger’s, Australian Senate Practjc®” edn. Australian Government Publishing
Service, Canberra 1997, p 70, 74)

McKay, W (ed.)Erskine May’s Treatise on The Law, Privileges, Rextings and Usage
of Parliament23® edn, 2004, LexisNexis UK p 715
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Request for Conference

Within the South Australian context the requestd@onference is always initiated
by the House which originated the Bill and whichd§ itself in possession of the
disputed Bill after each House has once insistedsorequirements. It is therefore
incumbent on the House which originated the Bilyjirestion to determine whether
it desires to pursue a Conference in a last attéonpy to save the Bill. While it is
the will of the House as to whether a Conferenck bé requested, given the
Government control of the Lower House, any Govemini&ll originating in the
Lower House which the Government desires to saWlealvhost certainly be the
subject of a request for a Conference.

On only three occasions since 1903 has the redoest Conference been denied
and on all three occasions it has been the Lepisl&ouncil who has denied the
request. On one occasion the request for a Cordeneas denied on the same day
the Parliament was prorogué%ilnsufficient time was clearly the limiting factor
this instance.

More recentlyl,1 a Conference requested by the House of Assembiheh.ocal
Government (Meetings) Amendment Bill was deniedsTBill addressed the type
of majority vote required by Local Councils to all@aytime meetings, consisting
of the more emotive parts of a larger Bill whichrevelivided off therefore allowing
the more significant parts of the larger Bill tospan isolation. The Legislative
Council argued that the Minister in another plaad h prior opportunity to ‘adopt
an attitude different from the one he took — anaspmity to adopt an attitude of
compromise.J'2 Those opposing the Conference in the Upper Hoasero real
room for a compromise between the two alternatbefsre the House. It was either
an absolute majority or something other than amlabs majority. Alternatively,
those members of the Upper House who desired ta tiva Conference, admittedly
Government Members who were in a minority, arguednfa pragmatic position
regardless of the respective positions being adoptethe issue in dispute.

It was argued that what was more important wassgmeng the processes that have
been obtained in the Constitution since respongjblernment was introduced into
South Australia. One of those processes is thatskild endeavour to reach
compromise whenever possible between the two Hdﬂl%dmespective of whether
there is any real chance of compromise, it is mavkn until the request from the
other House is acceded to as to whether comprooasebe achieved. If the
Conference request by the Government in the Lowrrse is denied by the Upper

10 _egislative Council (SA)Minutes of Proceedings, 21 November 131830 ,Animal and
Bird Protection Bill

| egislative Council (SA), Minutes of Proceeding€Qctober 1974, p134

12 Hansard of South Australia, Legislative Coundd@ober 1974, p 1238

13 Hansard of South Australia, Legislative CounciQ@ober 1974, p 1239.
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House, then it is assumed that the Upper HousspEsen and cannot see any real
chance of compromise.

Based on the conventional view that responsibldypgovernment confers a
mandate to govern on the majority party in the Lowéouse, should the
Government have a right to call a Conference toctwtthe other House must
accede? This has become more relevant in Soutlralasparticularly since the
mid-1970s when the adoption of proportional repméstéon in the election of the
Upper House has resulted in minority parties hathwy balance of power since
1975.

The practical reality of this situation is thateispective of whether or not the
Government is given the power to demand a Confergha majority of Members
of a hostile Upper House have made up their mirdlaae not prepared to grant a
Conference, then it is hardly worthwhile imposingCanference upon the Upper
House. While it is always possible that compronaiseld be achieved even when a
Conference is imposed on the Upper House agassiilit ultimately both Houses
have equal power to reject a Bill and as suchptheer balance between the two
Houses, together with the integrity of the reviemndtion of the Upper House
would still be preserved. As the avenue of lasbet® resolve disputes between the
two Houses, the status quo appears adequate asisteated by the fact that less
than 1% of all Conferences requested since 1903oimth Australia have been
rejected’f4 When either House is prepared to save a Bill bguesting a
Conference, there is generally agreement in estabd it.

Conference Composition and Time

The standing orders of both Houses prescribe thatnumber of Managers to
represent each House at a Conference be the sahite WMbuse of Assembly
Standing Order No 219 does not specify the numbé&tanagers to be appointed,
Legislative Council Standing Order No 252 stathatiunless otherwise ordered the
number be not less than five.” Current practices e Members from each House
being appointed and there are no examples of thitoer being varied.

The motions requesting and granting the Confereomgain the names of the
Members who the respective movers propose as Meafe these motions will
be moved by Ministers in either House who are iargh of the Bill, the Minister
will be nominated as a Manager in addition to fotirer Members. The Minister in
nominating Managers would usually consult other Mermm and party
representatives in advance. If however, any one béerso requests, the Managers
for each House are selected by ballot. This proeerkflects the House practice for
the appointment of Members to Select Committeesl wahile there are no

4 Appendix No 1 South Australian Parliament — SumndrConferences of Managers for
the period commencing 1902.
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examples of the ballot being employed, the nomamagirocess is essentially a way
of formalising on the floor of the House the outeof the informal negotiations
that have taken place in private meetings.

While the standing orders require that the numibévlanagers appointed by each
House be equal, in reality, as the Managers of &bmlse constitute two distinct
committees each of which acts by a majority, ncaatlge is necessarily gained by
one House being represented by more Managers figaother, particularly in a
non-voting situation.

Part of the theory underlying the Conference predssthat ‘the delegates from
each House accurately represent the opinion ofHbate, and their action at the
Conference will be upheld on repojr?.WhiIe the representation of opinions as to
the pending differences could be regarded as thre imgortant consideration, the
practical reality is that given the strong partyisibns and disciplined party voting
of today, the composition of Managers would usuedfyect the party divisions in
the House. In the South Australian context thetjoali affiliation of Managers sent
by the respective Houses has traditionally beerethGovernment and two
Opposition Members for the House of Assembly and @overnment and three
Opposition Members for the Legislative Council.

Since the introduction of proportional represeotatin South Australia via the
Constitution and Electoral Act Amendment Act 19%3\], no government has had
control of the Upper House in South Australia. Téestem of proportional

representation tends to generate a diversity oitigal representation in which

minor parties hold the balance of power. South Walist is no exception and this
has resulted in both Labor and Liberal Governmentering into negotiations with
minor parties such as the Australian Democrats,F88t Party and Independent
Members who have held the balance of power in #gidlative Council.

Typically now, given that the balance of powerhie Upper House resides in these
minority parties, the composition of Managers haifted away from the exclusive
domain of the two major political parties. More eady the composition of
Managers representing the Legislative Council hiagkided two Government, two
Opposition and one Democrat (Listening Devices @dliimneous) Amendment Bill
1998-99) or two Liberal, one Labor, one Democratl ame Independent (No
Pokies), (Statutes Amendment Motor Accidents BBIOZ-98), in a Parliament
where a Liberal minority Government required thepmart of Independent
Members.

This strongly demonstrates the representative eatnfr the composition of
Managers and supports the theory underlying théefence process. Provided the
Managers from each House are representative obphrdons of that House and

15 Blackmore, E.G.Manual of the Practices, Procedures and Usage efLigislative
Council of South Australi@" edn, 1915, Government Printer, p 225
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especially where the Government does not commamdajgrity in the Upper
House, it is highly probable that the recommendmetivsom the Conference will be
upheld on report. Although there have been somdetemces that have failed to
reach agreement, there is no instance in over tgeof Conferences between the
two Houses where agreed Conference recommendditémesnot been upheld.

Apart from South Australia where the Conferencecpdure is still regularly
employed to resolve disputes between the two Houtesise in other bicameral
Parliaments around Australia has steadily declirmethe point where it was last
used outside South Australia in 19§60ne possible reason why the Conference
has fallen into disuse could be the strong parscidiine and the rigidity of
Ministerial control over the Lower Houses of Parient. Under these
circumstances it is possibly more efficient for Mears, especially those who have
the balance of power to negotiate directly with Miers who control what the
House does with its legislation. While this may the most pragmatic way to
negotiate an outcome, it has a far greater poldotiexclude some Members from
the process. This can be contrasted to the Corderenum where all views within
a particular House will be considered. For thosenMers excluded from the
informal direct negotiation with Ministers, thisrchead to resentment.

Conference Process

When the time as stipulated in the message arisesrtvene the Conference, the
Managers from the two Houses meet. The House whiab requested the
Conference, being in possession of the disputddvidil deliver to the Managers of

the other House the Bill together with the resolotadopted by the requesting
House.

When the Managers meet, the groups representingmbhédlouses ‘vote’ as two
respective blocks, each of which acts by a majoAtyy agreement between the
two representative groups will depend upon a mgjernongst the representatives
within each group. Where the Houses are contrdbedlifferent majorities, any
agreement is thus genuine compromise between thqagfﬂ As outlined earlier,
this is certainly the case in the South Australiamtext, especially since 1975,
where no Government has had control of the Upperselo

1% The last conference to be held in Tasmania waé,2@stern Australia 1992, New South
Wales 1978, Victoria 1938, Commonwealth of Aus&rdl®31. Conferences were refused
in Victoria and the Commonwealth of Australia ir6#%and 1950 respectively. In 1996
the formal mechanism for free conferences in tied@nhg Orders of the Tasmanian
House of Assembly was removed. In 1997, the Letiygl&ouncil Select Committee on
the operations of the Legislative Council recomnaghthat the system be re-established
for the proper functioning of the Upper House.

" Russell, MResolving Disputes between the ChamBérs Constitution Unit, University
College London, 1999, p 8
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This can be contrasted to recent amendments t¥ititerian Constitution via the
Constitution (Parliamentary Reform) Act 2003 (Viahich saw the establishment
of a Dispute Resolution Committee. This was a renendation of the Victorian
Constitution Commission which acknowledged the teeoff establishing in the
Constitution a joint negotiating committee to féeile the passage of legislation,
something resembling the informal conference procedhat was used between
1860 and 1945 but fell into disuse.

The Dispute Resolution Committee which has yetdaubed is appointed for the
duration of the Parliament and comprises a totaefve Members, seven elected
from the Legislative Assembly and five from the Istgtive Council, in each case
‘taking into account the political composition ofiet House.” The difference
between a joint committee and the Conference ofddars is that the Dispute
Resolution Committee reaches its decision by a ntgjoote of all committee
Members. Given the strong party discipline thatently pervades contemporary
politics, central to the outcome of the joint cortieg’s deliberations will be the
political balance of Members on the Committee.

Further to each Committee Member being entitledn® vote, a Member appointed
by the Committee as Chair has a casting vote iretleat of an equality of votes.

The provision for a casting vote by the Chair eaalthe Committee to provide a
report to both Houses as a way of breaking a dekdlbwas argued that it would

be ‘most unfortunate if the Dispute Resolution Catter could not come up with a
suggested resolution for both Houses, so by gitliegChair a casting vote as well
as a deliberative vote, it will mean at least thatnething proactive can go to the
House.*®

The integrity of the joint committee process likkee tConference of Managers is
ultimately tested by the way each House deals thighresolution presented to it.

In a bicameral Parliament where both Houses haualgmpwer in respect to Bills,

the danger of employing a joint committee with arequal number of Members
from either House and unequal voting power amohlfgstbers is that it can create
a ‘mini chamber’ where the interests of each Hoarge not equal and where the
party which can establish a majority can produceoaitome biased towards the
views of that majority. While ultimately the intéiyrof either process will be tested
by the way each House deals with the resolutiosemted to it, under the joint
committee process it is more likely that the remdrthe committee will be rejected
by the House whose political balance or attitudesnat accurately reflected in the
political balance of the joint committee as a wholée strength of the South
Australian Conference process is that the Manafyjers each House accurately
represent the opinions of each House, and theiorectat the Conference are
therefore likely to be upheld on report.

8 Mr Lenders, Minister for Finance, Hansard VictarRarliament, Legislative Council,
2003, p 1205
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The appointment of Managers to a Conference isifspée the Bill in dispute and
membership only lasts until the Conference has rtedo There are isolated
examples of Managers being replaced on Conferdngethe reason would appear
to be Member's availability rather than expertise ppeference. The benefit
associated with having a temporary Conference meshieis that Managers can
bring specific expertise to the negotiations, tfaee providing a greater
understanding and insight into the issues in dispthis can be contrasted with a
specific purpose Dispute Resolution Committee withermanent membership for
the duration of the Parliament. While a permaneemivership can assist the
negotiation process by developing a strong relatigm of trust and cooperation
amongst committee Members, given the complexitias ariation in legislation
that comes before the Parliament, it would be iceorable to expect those
permanent Members of a committee to be best stotedderstand the finer details
and technicalities of all disputed Bills. A permathenembership would also deny
the Minister responsible for the Bill as well asmiers of a Select Committee who
may have examined the Bill access to the negotigpimcess if they were not
Members of the Dispute Resolution Committee.

Purview of Deliberations

The extent of the deliberations of the Confererxelétermined by the message
requesting the Conference which states in genexahst the object of the
Conference. This would normally refer to the digguamendments in respect to a
Bill. When Mangers meet the latest resolution oé tHouse respecting the
amendments in question together with the Bill apemially delivered to the
Managers of the other House. Thereupon the Managersntirely free to discuss
all subjects where the two Houses are in disputeabe not to discuss or amend
anything where there has been a concurrent voteotif Houses unless this is
consequential upon resolving the disagreement @stipn.

In a dispute between the two Houses concerningreandment made by the House
of Assembly in the Lottery and Gaming Act 1950, tegislative Council insisted
that the amendment was outside the scope of thamilas a consequence it could
not be considered. The House of Assembly requested egislative Council to
consider the ‘properly’ made amendment. The Confszaeport adopted by both
Houses saw the amendment being no longer insigied. Ut was further agreed
that the Legislative Council would initiate a Bitd give effect to the amendment
made by the House of Assembly. Interestingly, whats reported by the
Conference and agreed to by both Houses was tatStanding Orders of both
Houses shall be amended so as to provide that léaoke shall consider on the
merits any amendment made in a Bill by either HodSahis would appear to be
outside the objects of the Conference.

9 Lottery and Gaming Act 1950, House of Assemblysvane Proceedingp 181
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Where a Conference is given a general authoritgisouss a Bill as opposed to
being restricted to those specific clauses of thieiBdispute, ‘this system has the
advantage that it allows more scope for tradingvbet different groups ...
[however] ...[T]he disadvantage is that it can breedentment amongst other
Parliamentarians if issues which they believed wesolved are re-opened and
changed.zo Depending upon the extent of negotiated changeBil in addition to
the original disagreement, or in respect to themgpta outlined above where
something well outside the scope of the Confereves reported, while providing
fertile ground to negotiate a successful outcotrtegas the potential to lead to defeat
of the Bill if minority interests with the balanad power feel excluded from the
compromise emerging from the Conference negotiation

Decision Process

When Managers from both Houses meet, they arbextyito confer freely by word
of mouth with each other to reconcile their diffeces. For the House that has
requested the Conference, it is the duty of theddars of that House to attempt to
obtain a withdrawal of the point in dispute andifig this, modification of the
disputed issue by way of further amendment.

For the House that has granted the Conferencehall e competent for the
majority of Managers of that House to recommendhigir House that solution
which, in their opinion, is most likely to secureetfinal agreement of the two
Houses. However no amendment shall be proposedree@ to by them in any
words to which both Houses have so far agreed,santkese be immediately
affected by the disagreement in quesﬁbn.

While the procedures for agreeing to and prepdongonferences are covered by
the standing orders of each House, the conducbaofeZences are not regulated in
detail by standing orders, but are governed bytjm@and tradition. This can be
contrasted to the more formal practices of Joiele& or Standing Committees
whose frocedures are regulated to a greater ekierstanding orders and/ or
statute?

The practices that have developed over time to moube procedures of

Conferences have proved very effective in resoldigputes between the Houses.
The vast majority of Conferences is requested énfitiial days of a Parliamentary
session in an attempt to save a Bill. That only Goaference has failed to report in

n15,atp7

L South Australian Parliament, Standing Order, Hamfsgssembly No 226, Legislative
Council No 260

2 parliamentary Committees Act 1991 (SA)
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over a centu@? is testament to the flexibility of the Conferengecedures to
respond to the perceived urgency of the situation.

The consensual environment of the Conference psoégesenhanced by its

proceedings being in private. As such, no quoruneityer House is necessary,
there is no requirement to document the proceedingggn the Conference report.
With no rules of debate, Managers are free to rigigod compromise. Interestingly,
the majority referred to in the standing orderseath House is not formal in the
sense that a vote is taken. A consensual accepsanapgst the Managers of each
House to a solution to resolve the disagreemesifigcient.

The lack of any record of proceedings coupled with closed nature of the
Conference is the catalyst to promote agreemerilasagers are free to speak
openly and unconstrained. This ‘provides the meant place by and in which
through personal interchange of views, the maxinofimgreement and the limit of
concession are ascertain in respect of the mziltt«aiispute.24

Given the closed nature of the Conference procegsdihe question arises as to
whether the process lacks transparency or failpravide a suitable level of

accountability. Matters in dispute, by their vesture, are controversial and have
been the subject of considerable debate in eackédddoption of the Conference
report and consideration of the recommendationsteasamendments in the

Committee of the whole House is no different to #ueutiny a Bill, clause or

amendment would encounter when passing througletfiglative process keeping
in mind deals reached in corridor discussions areneless transparent and
accountable.

A compromise between having no official record an@omplete record of the
Conference proceedings could rest in delaying dahhwiding the record of the
Conference proceedings for a period of time after matter has been formally
resolved. This may provide a temporary reprieveirtdividual Managers or
Members of a party division who have had a charigeied for what ever reason.
However, knowing that the veil of secrecy couldmittely be lifted, revealing to
the world what has transpired, would remove anyebethat is derived from the
private nature of the Conference therefore remotiregvery essence of what has
been created to assist in resolving the disputed.

As Conference Managers have no mandate or leavmner except with the
Managers of the other House, it is deduced thatfé@ences are to be held in
private. As the standing orders provide no guidamcéhe staffing requirements of
Conferences, these matters are ascertained upodaiakadvice and deduction. It
has been acknowledged that when Managers wish risuttowith persons other
than Managers ‘Officers of the two Houses at theetinformed the Managers that

2 Constitution Amendment Bill 1906
n13atp 225
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this was not part of the Conference proceedingstla@afore withdrew until such
times as a proEerIy constituted Conference betvié¢anagers of the two Houses

could proceed?

Restricting the Conference to an interchange betWégnagers is a clear attempt to
prevent the process from becoming something anakgma committee examining
witnesses and seeking further information. If thenférence process was to
proceed down this path it would lose its abilityrespond to the urgency of the
situation. Furthermore it would require a regulstdramework to safeguard
witnesses similar to a Select or Standing Commitides would eliminate the
informal and flexible nature of the Conference gsscwhich is the very reason that
has prompted its use and ensured its continuingessc

While acknowledging the consensual environment hif Conference process,
because of the complex legislation that now come®rb Parliament, it is

understandable and permissible to allow Parliammgrn@ounsel to be present to
assist Managers in drafting alternative legislatareangements that would form
part of the recommendations contained in the Cenfez report. As Parliamentary
Counsel is permitted to assist Ministers on mafpeesently under discussion in the
Housé® this is not inconsistent with the purpose of thenférences to resolve a
dispute and would not detract from the informal relster of the Conference
proceedings.

Report

At the conclusion of the Conference and beforeitepthe Conference room, the
Managers prepare their report containing such rewsemdations as have been
mutually agreed upon or stating that no agreemastlieen reached. The House
that granted the Conference and is now in possessidhe Bill is the first to
consider the outcome of the Conference includirgréport and recommendations
regarding amendments in Committee of the whole Ho@&hould there be no
agreement, it is for that House to resolve noutthier insist on its requirements, or
order the Bill to be laid aside.

When the Conference is concluded, the Manager®xrected to report to their
respective Houses immediately. There is no requrgrfor the Conference report
to be signed and practice indicates that suppleangnt minority reports are not to
be filed. This is consistent with the objectivetbé Conference to reconcile the
differences between the two Houses upon all thetpdan dispute, and to present to
both Houses recommendations in respect to thosdempain dispute or no

%% Davis, JResolution of Conflict Between the Hoysz&' Conference of Presiding
Officers and Clerks, Hobart 1996, p 4

%6 South Australian Parliament Standing Orders, Hafiggssembly No 72, Legislative
Council No 324
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recommendation at all. There can be only one rguedented to the House as the
Conference report is the one agreed to by the mhajof the Managers which
accurately represents the opinion of that House.

The report to each House, which is identical, sspnted on the premise of a ‘take
it or leave it basis.’ This is affirmed by the fdlat there has been no occurrence in
South Australia where a Conference report has regnbadopted or the
recommendations have been rejected in the Comnaftéee whole. Further, it is
assumed that Conference reports are not amendabl#,this was possible and
either House was free to amend the report, it iscewvable that agreement may
never be reached.

The Conference process being the last resort tdveeghe dispute between Houses
is considered the ‘final act of the drama and mobpportunity for devising further
controversy. From this it follows that an agreemenght to be reached on all
points in dispute and not only a few for there ésfurther means of reconciliation
and the mind of each House is made up and kndvn.’

If the recommendations of the Conference are addptéhe first House, the Bill is
looked upon as saved, for the other House may pectd to endorse the actions
of their Managergf3

Conclusion

Because of the inadequacies of the statutory deladpwovisions within the
Constitution, the Conference process has emergedeagragmatic alternative to
resolve disputes between the two Houses of thehSaustralian Parliament.

Whereas the use of the Conference has declinethar édustralian Parliaments,
within the South Australian context it will conti@do remain an integral part of the
legislative process given the adoption of propodlorepresentation in the Upper
House and the increased likelihood of minority igsrtholding the balance of
power.

The private, flexible and informal procedures of fionference provide an ideal
consensual forum where true negotiation and comgmoan be employed by
representative groups of both Houses to effectemgeat where the exchange of
messages has failed.

While in a Conference context the equality of Memshepresenting each House is
unimportant, in the Joint Committee context it ngportant both in terms of the
relative power of the Houses and the political be¢aof the Joint Committee.

“"n13atp 225
%n13atp 224
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The defining feature of the Conference is thattiin@ groups are representative of
the opinions of their respective Houses and the ddars ‘vote’ as two distinct
blocks. This preserves the relative power of eachgd in the negotiation process
resulting in genuine compromise. The legitimacyhi$ process is demonstrated by
the resounding support each House affords to tterscof its representatives.

Other features that add to the success of the @amfe and distinguish it as the
preferred method for resolving disputes between sdsuinclude its temporary

membership and private and informal procedures.tifdse features enhance the
negotiation process and provide sufficient flexipito allow the Conference to be

responsive to the perceived urgency of the sitoatio A
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Appendix No 1.
South Australian Parliament
Summary of Conference of Managers for the period commencing 1902

) Conference Report Status Bill Laid Aside
Parliament # of
Years Confer. No agreement No

Recommend reported. No agreement House of Leg
reported. Agreementno | Report reported. Assembly | Council
Report agreed | longer insisted Disagreement
to. on. still insisted on.

50» [2002 - 5 4 1 1
49 [1997-2001] 6 5 1 1
48 [1997-1994] 35 30 1 4 1 3
47 [1993-1990] 15 11 4 4
46 [1989-1986] 13 11 1 1 1
45 [1985-1982] 10 10
44 [1982-1979] 11 7 4 1 3
43 [1979-1977] 30 22 2 6 6
42 [1979-1975] 18 12 6 6
41[1975-1973] | 15° 14 1 1
40 [1972-1970] 22 16 2 4 4
39 [1970-1968) 6 3 3
38 [1967-1965] 23 17 1 5 1 4
37 [1964-1962) 2 2
36 [1961-1959]
35 [1958-1956]
34 [1955-1953] 1 1
33 [1952-1950] 4 4
32 [1949-1947] 1 1
31[1946-1944] 4 4
30 [1943-1941] 5 5
29 [1940-1938] 9 9
28 [1937-1933] 12 11 1 1
27 [1932-1930] 14 13 1 1
26 [1929-1927] 10 10
25 [1926-1924] 16 15 1 1
24 [1923-1921] 9 9
23[1920-1918) | 11° 11
22 [1917-1915)] 10 10
2119141912 3 2 1 1
20 [1911-1910] 9 7 2
19[1909-1906] | 22* 18 1 3 3
18 [1906-1905] 6 3 3 1 2
17 [1904-1902] 5 5
Total 362 302 10 1 49 5 44
%age 100 83 2.7 0.3 14

» As at the end of the 3 session of the 50" Parliament.

* One conference failed to report before the prorogation of the Parliament.

A Second conference declined.

° Two conferences and one conference were refused during the 415t and 23 Parliaments’ respectively.
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