Parliamentary Sovereignty Versus Executive
Responsibility: The making of regulationsto
give effect to obligations under the United
Nations Charter

Alex Conte’

This article analyses various matters which arise frhiew Zealand’s
response to the United Nations Security Counc#sofution 1373 on
terrorism which followed the 11 September 2001ckgaon New York
and Washington, DC. In particular, it considers theeraction between
regulations made under the United Nations Act agtits and freedoms
guaranteed under the New Zealand Bill of Rights18&0.

| I ntroduction

In the immediate aftermath of the terrorist attackiNew York and Washington

DC, the United Nations Security Council adopteddRgson 1373 which, amongst
other things, required all member States to reportthe Council’'s Counter

Terrorism Committee on the steps taken to implertreResolution and the other
twelve international conventions on terroriSiihe Resolution placed particular
emphasis on the issue of the financing of terrarisalling on States to become
party to the International Convention for the Swsgsion of the Financing of

Alex Conte, LLB (Cant), LLM (Hons)(VUW), is a Baster and Solicitor of the High
Court of New Zealand and a Lecturer in Internatidizav at the University of
Canterbury, New Zealand. He teaches various aspéptsblic international law at the
University of Canterbury School of Law. His resduirtterests are in the areas of
terrorism and human rights, from both domestic iaternational perspectives. He is the
founding General Editor of the New Zealand Yearboblnternational Law and is a
reporter for the New Zealand Law Reports. He psastas a Barrister and consultant in
criminal and human rights law.

! United Nations Security Council Resolution 1338RES/1373, 28 September 2001,
paragraph 6.

Australasian Parliamentary Reviewutumn 2003, Vol. 18(1), 103-23.



104 Alex Conte APR18(1)

Terrorism 1999 and requiring certain steps to be taken in thesgréon and
suppression of terrorism. In response to Resolut®r3, New Zealand made the
United Nations Sanctions (Terrorism Suppression Afghanistan Measures)
Regulations 2001 (the Terrorism Regulations), pamsuto an empowering
provision in the United Nations Act 1946.

This exposes an interesting aspect of the tradititansion between the Executive
and Legislature. There has been, as reflectedmitié Magna Carta of 1215 and
the Bill of Rights of 1688, a long-standing tensibatween the need for the
Executive to have the ability to carry out certhinctions, and the sovereignty of
Parliament to legislate without interference. la ttontext of the regulations made
by New Zealand in response to Resolution 1373 (&y ef illustration), this article
considers the question of regulation-making powefsthe New Zealand
Government in respect of obligations imposed updy the UN Security Council.
Particular attention is paid to the interactionwmn regulations made under the
United Nations Act and rights and freedoms guarxhtender the New Zealand
Bill of Rights Act 1990, this heightening the temsibecause of Parliament’s role
as guardian of the public interédst.

[ The United Nations Act 1946

In New Zealand, resolutions made by the United dtestiSecurity Council (UNSC)

under Chapter VII of the Charter of the United Na$, and the obligations they
impose upon New Zealand, are given effect to thnotlge United Nations Act

1946, its preamble stating that it is:

An Act to confer on the Governor-General in Coupailver to make regulations
to enable New Zealand to fulfil the obligations artdken by it under Article 41
of the Charter of the United Nations.

Section 2(1) of the Act provides that if the Setufouncil calls upon the New
Zealand Government to apply any particular meastarggve effect to a decision
of the Council, then the Governor-General in Countzy make ‘. . . all such
regulations as appear to him to be necessary oedéxpt for enabling those
measures to be effectively applied.’

New Zealand signed the Convention on 7 Septe2d@® and, following the enactment
of the Terrorism Suppression Act 2002, ratifiedrit4 November 2002.

The United Nations Sanctions (Terrorism Suppogsand Afghanistan Measures)
Regulations 2001 came into force on 1 December 20@lwere to expire on 30 June
2002 (by which time it was expected that the TesrorSuppression Bill would have
passed through Parliament). Due to the early diisol of Parliament, however,
(prompting early elections in July 2002), the lifiethe Regulations was extended to 31
December 2002 by the United Nations Sanctions ¢Fism Suppression and
Afghanistan Measures) Amendment Regulations 2002.

It is, naturally, contestable whether Parlianmrthe Judiciary is the ultimate ‘guardian’
of the public interest, a matter discussed furthigin this article: see Part V(D) below.
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Regulations made under the United Nations Act @thitlations regulations) fall

within the category of what are known as ‘Henry IV@lauses’, enabling

provisions that authorise the regulations madeeth®ter to override primary
legislation. Sub-paragraph (2) states: ‘No regatatnade under this Act shall be
deemed to be invalid because it deals with anyenaiteady provided for by an
Act, or because of any repugnancy to any Act.’

Il Regulation-making powers

In March 2002, the Regulations Review Committe®lefv Zealand’'s Forty-Sixth
Parliament presented a report entitlequiry into Regulation-Making Powers that
Authorise International Treaties to Override anyolisions of New Zealand
Enactmentsto the Housé. The report is not directly on point, but there are
principles enunciated within it that are relevamtiie question of the Executive’s
regulation-making powers under the United Natior And to the interaction
between such regulations and the New Zealand BRlights Act.

As the title suggests, the report of the RegulatiReview Committee is concerned
with regulations that authorise international fiestto override any Act of
Parliament, the view of the Committee being thatgarinciple) only Acts should
amend other Acts. While this focus on internatidnedties is due to the particular
terms of reference of the Committee inquirit, is most unfortunate that the
Committee did not concern itself in any detail widgulation-making powers that
might authorise obligations under the United Nai@harter (which is, after all,
one of the most important multilateral treatiegiistence) to override any Act of
Parliament. The Committee took a peculiar appraathe issue of section 2 of the
United Nations Act. It, on the one hand, noted eonavith the breadth of these
regulatYion-making powers. It then dismissed thedn&e review those powers,
stating:

® Report of the Regulations Review Committeejuiry into Regulation-Making Powers
that Authorise International Treaties to OverrideyaProvisions of New Zealand
EnactmentsNZAJHR (2002) I. 16H.

® The Committee’s terms of reference required itdnsider: (1) The circumstances in
which regulation-making powers that authorise imitional treaties to override any
provisions of New Zealand enactments have been (@gdlternative means of
implementing international treaties into New Zedl$aw by regulations that do not
authorise the provisions of a treaty to overridg @movisions of New Zealand
enactments; (3) The appropriateness of enactingatgn-making powers to implement
international treaties into New Zealand law, ndtsianding the provisions of any other
enactment; (4) General principles for identifyifi@md when it is appropriate to enact
regulation-making powers that authorise internatidreaties to override any provisions
of New Zealand enactments; and (5)What limits sthdnel imposed on prescribing
regulations to implement international treatiesolkigrriding any provisions of New
Zealand enactments.

" Above n'5, p 29.
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We do not seek review of section 2(2) of the Unhkedions Act 1946, as this
provision falls within the exceptional circumstasde which regulation-making
powers authorising overriding treaty regulatiores jastifiable . . .

The Committee does not, however, explain the Hasithis conclusion. While the

issue might appear to be narrow in its focus, itegrettable that it has not been
fully considered since it is one that goes to tharhof the Committee’s inquiry —
the balance between Executive law-making authordyd Parliamentary

sovereignty. Notwithstanding the lack of direct seration, there are various
matters discussed within the report, and recomnienmda made, that are of
relevance to the regulation-making power undethiged Nations Act.

To begin with, the Regulations Review Committee wasical of Henry VI
Clauses, the overriding message of the Committésghibat regulation-making
powers should enable the derogation of an Act ofid®aent only in exceptional
circumstance8 It accordingly recommended that the House condidgting such
powers in a number of ways, with the following sesfions having some bearing
on the power within the United Nations Act:

« Limiting enabling provisions to override the pripal Act only:°

» Expressing the particular primary legislation peiens that may be overridden
by such regulation’;

e Limiting such operation to matters of a technicatune or emergency
measures’

« Providing for additional Parliamentary scrutinyasfy such regulations;and

» Prohibiting the derogation of the common law and New Zealand Bill of
Rights Act 1990

Of those recommendations, some warrant furtherideration, others only brief
mention. As well as enabling the making of regolasi, the United Nations Act
provides for liability for breach of any regulat®rmade under the Act and
application of the Act in the Cook IslantisThat is, however, the extent of the Act.

8 Above n 5, recommendation 1, p. 17. See als®#wilation Review Committee’s

discussion of Henry VIII Clauses at p. 15 and aiezaeport of the Committee
concerning such clausdaguiry into the Resource Management (Transitional)
Regulations 1994 and the Principles that ShouldiAppthe Use of Empowering
Provisions Allowing Regulations to Override Primanggislation During a Transitional
Period, NZAJHR (1995) I. 16C.

A number of the recommendations reflect thoseamdan earlier Committee in its
1995 report, above n 5, p. 22.

19See Recommendation 3(2), ibid, p.4: discussedmjith.21-22 of the report.

1 See Recommendations 3(3) and 4, ibid, p. 4: dsscliwithin pp.21-23 of the report.
12 See Recommendation 2, ibid, p. 4: discussed withiti9—20 of the report.

13 See Recommendation 5, ibid, p. 4: discussed withie3—26 of the report.

14 See Recommendation 3(4), ibid, p. 4: discusseimjitp.16 and 22 of the report.

15 See sections 3 and 4 of the United Nations Ac6194
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The first recommendation listed above can thereferee little application to the
Act, the sole purpose of which is to establish almaism by which the New
Zealand Government can comply with decisions oftiNeSecurity Council.

The second recommendation listed, pertaining tdi@kgeference within an
empowering provision to statutory provisions thaaynbe overridden by such
regulations, is self-explanatory and does not reagdfurther consideration. This
will effectively be a question for Parliament tosarer. The remaining suggestions
do, however, raise some interesting issues forddnNations regulations and
might assist in deciding the level to which thesgutations can and should
override primary legislation.

A Emergency measures

Although the Committee recognised that there mag beed to make regulations
which, in a situation of emergency, might requira@&@ments to be superseded, it
was very cautious in doing so. It noted, for examptat mechanisms already exist
for the rapid adoption of legislation through theude by way of urgency. All the
same, it considered that in exceptional circum&anciting the example of the
Executive Government needing to respond to Sec@ityncil resolutions when
Parliament is not sitting, regulations may be made.

While not given further consideration, it theref@@ems that the Committee was
willing to recognise that regulations made under thited Nations Act can be
appropriately used to override Acts of Parliam&dhat seems clear, however, is
that this should be limited to exceptional circuanstes. While the Committee does
not go on to define the scope of such circumstanitels suggested that the
position to be adopted in the current context sthchg to allow Government
compliance with UN resolutions through regulationdy if the resolution requires
immediate action and when Parliament is not siitihg the context of the
Terrorism Regulations, these were made duringith®l the last Parliament

Tying this point to the abrogation of human rigtitsis notable that a similarly
restrictive view is adopted within the Internatib@@venant on Civil and Political
Rights 1966. Article 4 of the Covenant permits airtlimitations upon rights
and freedoms when a public emergency which threatemlife of a nation arises.

16 Above n 5, p. 20. The example of the Governmeimgbeequired to establish
peacekeeping forces under the United Nations A46;1B response to measures
required by the United Nations Security Councilswaggested by the New Zealand
Law Society as being an appropriate emergency measstifying Henry VI
regulation-making: seBubmissions by the New Zealand Law Society togbal&ions
Review Committee in its Inquiry into Regulation-MgkPowers that Authorise
International Treaties to Override any ProvisiorfsNew Zealand Enactments
Parliamentary Library, Wellington, paragraph 10.
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A State party cannot, however, derogate from certain specifibts and may not
take discriminatory measures on a number of sgetirounds® States are also
under an obligation to inform other States pariremediately, through the UN
Secretary-General, of the derogations it has madeding the reasons for such
derogations and the date on which the derogatiomgeaminated® The Human
Rights Committee has issued a general commenteaghlication of article #.

It clearly considers that this is limited to stat#fsemergency, as provided for
within municipal legislation setting out groundsoapwhich a state of emergency
may be declared. It also expressed the view that measures takeariarticle 4
are of an exceptional and temporary nature ancognlast as long as the life of
the nation concerned is threatened

B Parliamentary scrutiny

Greater scrutiny by Parliament of Henry VI regidas was something
recommended by the Committee. The Regulations [[Digance) Act provides
for what is known as a ‘negative’ procedure of Ramentary approvaf: That
is, regulations remain in force unless specificalligallowed by Parliament.
The alternative ‘positive’ procedure for scrutingopides that regulations do not

" Wwhich includes New Zealand and Australia; New Zedlsigned the International
Covenant on Civil and Political Rights on 12 Novemh968 and ratified on 28
December 1978; and Australia signed the CovenafiBdbecember 1972 and ratified
on 13 August 1980.

18 Article 4(2) of the International Covenant on Camd Political Rights qualifies the
ability to derogate by stating that ‘No derogatioom articles 6, 7, 8 (paragraphs | and
2), 11, 15, 16 and 18 may be made under this powvis- those articles relating to the
right to life (article 6), freedom from torture tar cruel, inhuman or degrading treatment
or punishment (article 7), the prohibition of slawand servitude (article 8(1) and (2)),
freedom from imprisonment for failure to fulfil @ctract, freedom from retrospective
penalties (article 15), the right to be recogniasé person before the law (article 16)
and freedom of thought, conscience and religiotic{ar18).

19 Article 4(3) of the International Covenant on Camd Political Rights.

% seeDerogation of Rights (Art. 4CCPR General Comment 5 (31/07/81). The Human
Rights Committee is a specialist committee estabtisunder article 28 of the
International Covenant on Civil and Political Righit having three main functions:

(1) to receive reports from member States for tmpgse of monitoring human rights
standards within the territory of those Statesnfaking general comments on the
interpretation and application of rights contaimathin the Covenant; and (3) receiving
communications under the First Optional Protocdh® Covenant from individuals who
claim that their rights have been infringed by $tate within which they are present.

2L |bid, paragraph 2.

22 See section 6 of the Regulations (Disallowance)1889 and Standing Order 382 of
New Zealand Standing Orders of the House of Reptathees.
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come into force until first allowed by ParliaméhtAs well as positive and
negative approval procedures, a third method id useEngland: the ‘super
affirmative procedure’. The procedure is intendeddcrutiny of regulations of an
important or sensitive nature such that Parliamsmuld consider, through a
specialised Parliamentary Committee, the regulatiortheir draft form rather than
waiting for them to be made and subsequently digétig then* The benefits are
naturally two-fold: Parliament is able to have ihpad control of the process prior
to the regulations coming into force; and the Ex@euGovernment can be sure
that important and sensitive matters are givencefte, without the risk of
subsequent disallowanée.

C Regulations abrogating rights and freedoms

In its submissions to the Regulations Review Cotemjtthe Ministry of Foreign
Affairs and Trade made the very valid point tharéhare significant benefits to be
gained from the use of overriding treaty regulatint pointed to this enabling
the Executive to ensure compliance with treatygatlons and avoiding wasted
time by Parliament in considering technical, ratinan policy, matters.

A similar approach might be adopted to the situmtd international obligations
under the United Nations Charter, although an ingpardistinction needs to be
made at this point. The submissions of the Ministigde a broad separation
between matters of policy and technical matters equibted bilateral treaties as
being technical, versus multilateral treaties aterofinvolving policy issues.
Where, within that scale, do obligations imposedh®/UN Security Council fall?
There is no absolute answer. The question musteessed having regard to the
substance of the resolution and its effect. Indbmetext of the current discussion,
if the effect of UN regulations is to abrogate hunnghts, by impacting upon the
New Zealand Bill of Rights Act, that is clearly atter of policy rather than mere
technicalities. Adopting the philosophy behind t&istry’s own submissions,

2 For further discussion on positive approval praged, see Thornton G.@.egislative
Drafting, London (1996), p. 337. The only positive procedisrcontained within the
enabling provision of section 4(1) of the Misusébofigs Act 1975, which requires a
resolution of the House approving any regulatioasienunder that Act before they can
come into force.

24 For further discussion on the process, see TudéB&condary Legislation: Second
Class or Crucial?'Statute Law Reviewolume 21, 149.

% An example of this procedure in the United Kingdaited within the Committee’s
Report, is the approval of remedial orders undetbman Rights Act 1998: above n 5,
p.26.

% SeeSubmissions by the Ministry of Foreign Affairs dmelde to the Regulations Review
Committee in its Inquiry into Regulation-Making Rera/that Authorise International
Treaties to Override any Provisions of New Zeal&madctmentsParliamentary Library,
Wellington.

" Ibid.
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such matters must therefore be within the influeoic@arliament. Where human
rights are to be affected, the ability of Parliatm@ncarry out its role as ‘guardian
of the public interest® must be protected. Central to that role, as reisegrby the
Committee, is the protection of rights and freedés

IV~ Thelssuein context: counter-terrorism versus human rights

The issue being considered here (the relationshtpvden United Nations Act
regulations and the New Zealand Bill of Rightspiwe that, unless subsequently
taken up by the Regulations Review Committee, legively academic in nature. It
is therefore useful to place the issue in contgxtdnsidering the recently made
Terrorism Regulations.

A Suppressing the financing of terrorism

There is natural logic to the notion that combategorism can, at least in part, be
achieved or assisted by the suppression of theding of terrorist organisations.
By cutting of the monetary means of, or accessn@ante by, terrorist groups the
ability of those groups to obtain arms and explesiand to pay for the various
means by which terrorist acts can be committed heilbtifled®

1. International Law on the Suppression of the Finagaf Terrorism

Of the twelve existing international conventions aounter-terrorism, the
International Convention for the Suppression ofRh@ancing of Terrorism 1999 is
possibly the most controversial. It requires Statesy to take steps to prevent and
counteract the financing of terrorists, whetheediror indirect, through groups
claiming to have charitable, social or cultural Igoar which also engage in such
illicit activities as drug trafficking or gun runmg. It commits States to hold those
who finance terrorism criminally, civilly or admstratively liable for such acts
and provides for the identification, freezing arelzare of funds allocated for
terrorist activities, as well as for the sharinglw# forfeited funds with other States
on a case-by-case basis. Bank secrecy will no fdmggustification for refusing to
cooperate under the treaty. Interestingly, thereewanly 4 party States to the
convention prior to September 11 and, accordintilg, convention was not in
force. Since then, and largely in response to UNR&Solution 1373, more than
100 States (including Australia and New Zealandyehanow ratified the
convention. The convention came into force on 1614002.

% That phrase having been adopted by the Regulaerw Committee when discussing
the issue of abrogation of human rights: abovem 36.

2 |bid, p.17.

%0 See the preamble to the International Conventioithie Suppression of the Financing of
Terrorism 1999.
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UN Security Council Resolution 1373 was adoptechsafter 11 September 2001,
through which the Council determined that all Statell prevent and suppress
the financing of terrorist acts, including the dnadisation of such financing
and the freezing of funds and financial asée®escribed as one of the most
strongly worded resolutions in the history of tree&ity Councif? it also requires
countries to cooperate on extradition matters dml gharing of information
about terrorist network§. As a decision made under Chapter VIl of the United
Nations Charter, compliance with the latter Resoiutis mandatory under
international law’’*

Not atypically, the Resolution raises more questitihan it answers. Foremost,
how is the United Nations to achieve the aims erated? How is terrorism to be
defined®® The Security Council has itself characterised Rgsm 1368 as an
ambitious text, with the President of the Counaiflicating that lengthy and
considered meetings of the Council would need tedrevened? In this regard,
the author posits that Resolution 1373 should e s a ‘work in progress’.
Of note, paragraph 6 of Resolution 1373 calls ugbnmembers:

.. . to report to the Committee, no later thard@@s from the date of adoption of
this resolution and thereafter according to a tabket to be proposed by the
[Security Council Counter Terrorism] Committee,the steps they have taken to
implement this resolution.

3L Above n 1.

% Richard Rowe, ‘Key Developments: Year of Interoail Law in Review’, A paper
presented at the {0Annual Meeting of the Australian & New Zealand Bog of
International LawNew Challenges and New States: What Role for latemal Law?

15 June 2002, Australian National University, CandeRichard Rowe works in the
International Organisations and Legal Divisiontdd Australian Department of Foreign
Affairs and Trade. He was the Australian represamand Vice-Chairman of the Ad
Hoc Committee Established by General Assembly Riéisol 51/210 during its Sixth
Session, which followed the September 11 attacks.

33 UNSC Resolution 1373, above, n 1, paragraph 3.

3 See Atrticle 25 of the United Nations Charter.

% This is notably absent from the Resolution antftefindividual Member States of the
United Nations to resolve on a municipal basis. lVthis might be justifiably criticised
as ‘passing the buck’ from the United Nations soNtembers, the reality is that there
could never have been consensus within the Seddoitycil on a definition of terrorism
within the timeframe desired (in order to affectiamitiate some immediate change). The
issue of defining terrorism is extremely problemasis recognised by the United Nations
Office of Drug Control and Crime Prevention (UNODE)Xsee UNODCCP site
‘Definitions of Terrorism’, <www.odccp.org/terrors_definitions.html>, 19/06/02.

% United Nations Secretary-General’s Report to thitdd Nations General Assembly,"56
General Assembly Meeting, GA/9914, 24 Septembef 200
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2. New Zealand's Legislative Responses

In its initial report to the Security Council CoentTerrorism Committee under
paragraph 6, New Zealand stated that it would béuihcompliance with the
Convention for the Suppression of the Financing efrorism once the Terrorism
Suppression Bill was passed into Iw.

By way of interim measure, the Government impleradribe relevant obligations
by passing the Terrorism Regulations made undeltUtiited Nations Act. New

Zealand reported that further legislation woulditteoduced to give effect to the
remaining obligations under Resolution 1373, addungher provisions to the

Terrorism Suppression Bill (now Act) and amendinigeo legislation such as the
Crimes Act 1961 and the Immigration Act 1987. Thias eventually achieved
through the Counter Terrorism Act 2003.

The focus of this article is upon the regulationade In particular, were the
regulations made within the terms of the empoweprayision under the United
Nations Act 19467 If the answer is in the negatarg] it is disclosed that the New
Zealand Government in fact exceeded its authonitgrn endeavour to present a
positive report to the Security Council, then theevant provisions of the
regulations are ultra viré§ If, on the other hand, the regulations do no nibam
what is permitted by the United Nations Act, théhau suggests that this is not
necessarily the end of the matter.

Under the Regulations (Disallowance) Act 1989, raljulations made after 19
December 1989 must be put before the House of Reptatives. Under
Parliamentary Standing Orders, such regulations iaréact presented to the
Regulations Review CommittééAspects of the Committee’s recent report to the
House on regulation-making powers raise the iséwhether, notwithstanding the
potentially proper making of the regulations in sfien, it was appropriate for the
Executive to act in the way it did. This involvesnesideration of issues
surrounding the treaty-making process within Newl@ed, and various comments
within the Committee’s Report that impact upon thaking of regulations that
impact upon Acts of Parliament.

37 Ministry of Foreign Affairs and Trade, ‘Reporttite Counter-Terrorism Committee
pursuant to paragraph 6 of Security Council regmiut 373 (2001) of 28 September
2001’, submitted on 24 December 2001 from the PeemiRepresentative of New
Zealand to the United Nations to the United NatiSesurity Council Counter Terrorism
Committee. New Zealand’s subsequent report, wittiich it addressed various
questions posed to it by the Committee, was subddh 10 July 2002. The Bill was
passed into law in 2002.

¥ See, for exampléfficial Assignee v Chief Executive Officer of Miaistry of Fisheries
(CA) [2002] 2 NZLR 722.

39 Above n 24.
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B Theterrorism regulations

Having regard to the controversial nature of thenaRcing of Terrorism
Convention, and the fact that New Zealand has teddio the Security Council
Committee that (by way of interim measure) it inmpénted the financial
regulation obligations through the Terrorism Retjales,° is there cause for
concern? First, are the regulations beyond or withe statutory authority under
the United Nations Act? Next, is there a conflietheen the Regulations and the
Bill of Rights?

As discussed, the United Nations Act empoweringigion permits the Executive
to make regulations in order to comply with anyuiegments imposed upon New
Zealand by the Security Council under article 41thaef Charter of the United
Nations. The Terrorism Regulations contain variprgvisions relating to financial
regulation, creating offences where the Governngesttisfied that a person has
financed a terrorist group (as defined within treh&lule to the Regulation).
This, according to the Regulations’ preamble, hasnbdone for the purpose of
giving effect to Resolution 1374.If it was shown that the regulations were out-
side the terms of the empowering provision, whatildadhe consequences be?
First, it would mean that the regulations would Wtra vires the empowering
Act.®® Added to this would be the fact that the regulaioould bypass the legisla-
tive process mandated within the House of Reprasieas Standing Ordef8.

Upon close inspection of the Terrorism Regulatioitstranspires that the
regulations do not appear to offend the scope@gthpowering provision, nor the
Bill of Rights. The offences created by the Redate are clearly within the scope
of obligations imposed upon New Zealand throughageaph 1 of Resolution

“91t should be noted, however, that New Zealandi®redoes not say that the Regulations
incorporated the obligations under the Internati@wnvention on the Suppression of
the Financing of Terrorism 1999 — it only said ttie# Regulations were there to give
effect to the financial regulation obligations inged under United Nations Security
Council Resolution 1373.

“1 Limited to Al-Qaiada, the Taliban and Usama binléa: see the Schedule to the United
Nations Sanctions (Terrorism Suppression and Afigtem Measures) Regulations 2001
and the Regulations’s definitions of those entitighin regulation 4(1).

*2 The Regulations are also stated to be made toefiiget to United Nations Security
Council Resolutions 1267 of 15 October 1999 andddnNations Security Council
Resolution 1333 of 19 December 2000 (which spadlfiaelate to the regulation of
financial and other assistance to the Taliban regimAfghanistan).

3 See RobertsoAdams on Criminal LaBrookers Loose-Leaf), 10-30.

4 See Standing Orders 384 to 387 inclusive ofNbes Zealand Standing Orders of the
House of Representatiyashich require international treaties (that arepgmsed to be
ratified or acceded to by the Executive Governmenbe presented to the House with
a ‘National Interest Assessment’. See also thertegdhe New Zealand Law Commis-
sion, The Treaty Making Process: Reform and the Roleadfdment Report 45 (1995),
Wellington; and a recent private member’s bill, thiernational Treaties Bill.
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1373% They do not go as far as the Financing of Temoi@onvention goes, nor
the Terrorism Suppression Act (NZ) — through whitdte Convention was
eventually incorporated into domestic 1&w.

Neither is the New Zealand Bill of Rights Act imped upon. The offences within
the Regulations are framed within the context afiduet in support of terrorist
organisations where the persamwsthat s/he is doing so. This is much narrower
in focus than the equivalent sections within therd@sm Suppression Act 2002,
which drew much criticism on account of the broadirdtion of terrorist groups
and liability for recklessconduct within sections 8 and 9 of the ActThe
Executive acted responsibly, in the author’s vieavoid any potential natural
justice®® or rule of law® conflicts between the Regulations and the NZBORA.

%5 See United Nations Security Council Resolution3,3@&ragraph 1, which states that the

Security Council:

‘Decideghat all States shall:

(a) Prevent and suppress the financing of tetradts;

(b) Criminalize the wilful provision or collectioiby any means, directly or indirectly, of
funds by their nationals or in their territorieglwihe intention that the funds should be
used, or in the knowledge that they are to be useatder to carry out terrorist acts;

(c) Freeze without delay funds and other finanagslets or economic resources of
persons who commit, or attempt to commit, terraatgs or participate in or facilitate the
commission of terrorist acts; of entities ownedontrolled directly or indirectly by such
persons; and of persons and entities acting onlfoafhar at the direction of such
persons and entities, including funds derived oregated from property owned or
controlled directly or indirectly by such persomslassociated persons and entities; and
(d) Prohibit their nationals or any persons anities within their territories from

making any funds, financial assets or economicuess or financial or other related
services available, directly or indirectly, for thenefit of persons who commit or
attempt to commit or facilitate or participate etcommission of terrorist acts, of
entities owned or controlled, directly or indirggtby such persons and of persons and
entities acting on behalf of or at the directiorso€h persons.’

“% It could not, however, be said that New Zealaimitial report to the Security Council
Counter Terrorism Committee was misleading. Asudised at note 35 above, it only
said that the Regulations were there to give effethe financial regulation obligations
imposed under United Nations Security Council Retsmh 1373.

*" See, for exampl&ubmissions of the Institute of Chartered AccoustahNew Zealand
to the Foreign Affairs, Defence and Trade Committe¢he Terrorism <Bombings and
Finance> Suppression BJITERRO/63, andubmissions of the New Zealand Bankers’
Association to the Foreign Affairs, Defence andder&ommittee on the Terrorism
<Bombings and Finance> Suppression BIIERRO/133, Parliamentary Library,
Wellington.

8 A criticism that might be directed towards the rbeism Suppression Bill’s designation
process, through which a group is able to be caisgas being a terrorist group on the
basis (potentially) of information not disclosedhe designee for national security
reasons (thereby stifling the right to be heard rmafte a proper response), and the very
limited judicial scrutiny of the process and potaintecourse to the judiciary.



Autumn 2003 Parliamentary Sovereignty versus ExeelResponsibility 115

This is all positive news and displays a respoes#dpproach on the part of the
Executive. However, two potential problems remaiistly, is the fact that the

power to make Henry VIII regulations inconsistemiwvthe NZBORA nevertheless
remainswith the Executive under the United Nations Act @titer exercised or

not). Secondly, and this might be of more concérthe potential for the UN

Security Council to adopt a resolution with obligas upon the Executive that do,
in fact, impact upon rights and freedoms. In sucsitaation, the New Zealand
Government would be bound, by reason of articleoR%he United Nations

Charter, to give effect to such directions. Whanth Which obligations are to be
given priority: those under the United Nations QGéaror those under the
International Covenant on Civil and Political Righas incorporated through the
NZBORA)?

\% Theissuein principle: How should the United Nations Act
and Bill of Rights Act interact?

The foregoing leads to these conclusions. Reguistimade under the United
Nations Act are open to ‘negative’ procedural soguby Parliament, such that
they will come into force on the date nominatedhwitthe regulations unless
actively disallowed by Parliament. When in forcée tregulations have the
potentialto override the Bill of Rights Act, to the extentwhich they might limit
any right or freedom contained therein by the esppovisions of the regulations.
In view of the principles propounded by the Regaled Review Committee,
however, one might ask (and this, in the authoiswy is a constitutionally
significant question): howghouldregulations be made under the United Nations
Act, in particular to afford New Zealand citizeng&twprotection from unfettered
Executive law-making power and/or over-zealousdliom from the UN Security
Council threatening the abrogation of human rights?

A Operative provisions of the Bill of Rights Act

The operative provisions of the Bill of Rights, terms of its application by the
courts, are found in sections 4, 5 and 6:

4. Other enactments not affected

No court shall, in relation to any enactment (wkethassed or made before or

after the commencement of this Bill of Rights) —

(a) Hold any provision of the enactment to be iexlly repealed or revoked, or to

be in any way invalid or ineffective; or

(b) Decline to apply any provision of the enactment

by reason only that the provision is inconsisteitlh &ny provision of this Bill of Rights.

9 A criticism that might be made of the TerrorisnpBression Bill's offence regime due to
the broad definition of terrorist groups and thesamuential inability of citizens to
regulate their conduct in accordance with reasgnaddessible law.
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5. Justified limitations

Subject to section 4 of this Bill of Rights, thghts and freedoms contained in this
Bill of Rights may be subject only to such reasdadimits prescribed by law as
can be demonstrably justified in a free and demiucsaciety.

6. Interpretation consistent with Bill of Rightste preferred

Wherever an enactment can be given a meaningsticanisistent with the rights
and freedoms contained in this Bill of Rights, tiveaning shall be preferred to
any other meaning.

Sections 4, 5 and 6 therefore direct how the At ise applied to other legislation
and, thereby, how the Bill of Rights is to be usasl a tool of statutory

interpretation. In a relatively recent decisiortlof New Zealand Court of Appeal,
Moonen v Film and Literature Board of Revjefive-step process for application
of sections 4, 5 and 6 was set dut:

1. Identify the different interpretations of the s contained in the enactment being
examined: if only one interpretation is open, tim@aning should be adopted (s4);
if more than one meaning is open, proceed to tkestep.

2. ldentify the meaning which constitutes the Igastsible limitation on the right or
freedom in question and adopt that meaning (s6).

3. Having adopted the appropriate meaning (throedher steps one or two),
identify the extent — if any — to which that meamilimits the relevant right or
freedom.

4. Consider whether that limitation (if found) che demonstrably justified in a free
and democratic society (s5): if it can, then tisahie end of the matter; if it cannot,
proceed to the next step.

5. Although a particular meaning to the enactment Wile been adopted by this
stage (ss4 or 6), if that meaning ‘fails’ the s&t¢hen it is a limitation that is not
justifiable in a free and democratic society. Skepccordingly requires the Court
to issue a declaration to that effect (termed aadation of inconsistency or
incompatibility).

Given that regulations made under the United Natidet are ‘Henry VIII
regulations, how do these operative sections apph® particular issues arise: (1)
does section 6 of the NZBORA require the regulaitm be made consistently
with the Bill of Rights Act; and (2) if not, how dather regulations interact with
the NZBORA and what can be learnt from this?

B Applying section 6 of the NZBORA

The position here is simple. By application of tieneral principles of statutory
interpretation, one could argue that section 6 had Bill of Rights requires
subordinate legislation to be made in a manner thatonsistent with the

*0[2000] 2 NZLR 9, 17.
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NZBORA, lest that subordinate legislation (inclugliN regulations) be ultra
vires its empowering Act. By virtue of section 6, wherever an enactment lwan
given a meaning that is consistent with the prowisiof the Bill of Rights Act
‘that meaning shall be preferred to any other nreginif The argument would be
that the United Nations Act empowering provisionsinbbe construed consistently
with the NZBORA so that it does not confer upondé&degate the power to make
subordinate legislation which infringes the BillRights Act>®

If section 6 does not operate in this way in therent context, UN regulations
could be made (unfettered) in contravention of RiZBORA given the prevailing
status of such regulations, by virtue of sectid?) 2f the United Nations Act. This
brings us to the question of what principles migbtapplied from the interaction
between other regulations and the Bill of Rights.

C How do other regulationsinteract with the NZBORA?

If section 6 does not apply in the manner describallordinate legislation might
be able to effect limitations and still be affordetection under section 4 of the
Act. This would depend on the meaning of the teemactments’ and, therefore,
the following question must also be addressed: dob®rdinate legislation fall

within the term ‘enactments’ as used in sectioasd 6 of the Bill of Rights Act?

1. Meaning of ‘Enactments’

Two potentials exist. The first is that, by wayaobroad interpretation of the term,
‘enactments’ is taken to extend to subordinateslaon as well as Acts of
Parliament. Alternatively, by way of restrictivetenpretation, the term could be
taken to refer to Acts of Parliament aldfie.

(a) Broad interpretation

There are a number of arguments that could be niadsupport of both
approaches. With respect to the broad approacee timain points can be made
that tend to favour that approach. The first pagdo the Acts Interpretation Act
1924, and its successor the Interpretation Act 189%hich the terms ‘Act’ and

1 Above n 44,

2 This was the approach taken by the New Zealandt@dippeal inDrew v Attorney-
General[2002] 1 NZLR 58, where the Court was faced with ¢fuestion of whether
regulations preventing legal representation wera wires the empowering section of
the Penal Institutions Act 1954, s 32(A)(1), bysaa of inconsistency with the New
Zealand Bill of Rights Act 1990.

%3 |bid.

** The various arguments discussed below are distiisseore detail in the author’s
article ‘The Application of Section 4 of the Bilf Rights Act 1990 to Subordinate
Legislation’ [1997] 3 Human Rights Law & Practidel6.
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‘enactment’ are defined as inclusive of both priynand subordinate legislatiGh.
Following this approach, an enactment is the whmlepart of any Act of
Parliament and includes subordinate legislationematter its principal.

Next, Professor John Burrows posits that the temnac¢tment’ (within the frame-
work of the operative provisions of the NZBORA) @&xdls to regulations as well as
Acts of Parliament, based on the language of seetiof the Bill of Rights Act®

In doing so he points to the fact that section 4hef Bill of Rights Act refers to
enactments ‘passed’ or ‘made’. Since Acts of Pandiat argpassedy Parliament,
and subordinate legislationadeby delegates, the logical conclusion to be drawn
is that Parliament must have intended ‘enactmeatsiclude both Acts of Parlia-
ment and subordinate legislation. There is weighthis argument, particularly
when one has further regard to the wording of eac#t (sub-paragraph (a) in
particular), which refers to provisions impliedhgpealed’ or ‘revoked’. As before,
an Act of Parliament iszpealed whereas subordinate legislatiomésoked

A third argument in favour of a broad interpretataf the term ‘enactments’ could

be based on the caseRlfck v. Fulcher’ The New Zealand Court of Appeal held
in that case that, generally, the word ‘enactmsné convenient and succinct term
embracing any Act or rules or regulations madedieder and any provision

thereof. In the absence of some ‘good reason’thiie President Cooke would not
accept that the term should be given a restrigtiterpretation to refer only to an

Act or any provision of an Act.

(b) Restrictive interpretation

The general rule of statutory interpretation id i Act of Parliament has primacy
over subordinate legislation so that, if there isoaflict between an Act and a
regulation, the regulation must give wayThis being so, it should follow that if
there is a conflict between the NZBORA and an imhsubordinate legislation,
then the Bill of Rights Act will prevail.

Additionally, while the Interpretation Act definiins define the term ‘Act’ so that
it includes rules and regulations, the Acts anduRegns Publication Act 1989
and the Regulations (Disallowance) Act 1989 bo#tiguish between the terms
‘Act of Parliament’ and ‘Regulations’.

> The Acts Interpretation Act 1924 defines an ‘Aas ‘an Act of the General Assembly
and includes all rules and regulations made theleninand the Interpretation Act 1999
defines ‘enactment’ as ‘the whole or a portion ffet or regulations’.

%6 Burrows J.F.Statute Law in New Zealan(?™ edn) Butterworths (1999), 337.

711988] 1 NZLR 417.

%8 See dictum of Lord Herschell institute of Patent Agents v Lockwdd&94] AC 347, 360
— followed by Stout CJ and Adams JLiee vMacpherson (No 1[1923] 2 QB 260.
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The next point to note is Justice Henry’s consitienzof the term ‘enactments’, as
used in the Third Schedule of the Transport Amemdmet (No 2) 1963, in the
case oMunro v Auckland City® In that case, Justice Henry concluded that:

... the word ‘enactments’ does not include théeaka the regulations which are
described in the first column of Part IV. The wéedactments’ is of narrower
import and should not be extended to mean the whcti@nd regulations unless
the context so requiré8.

Considering the constitutional importance of thdl Bf Rights Act, and the

purposive approach adopted by the judiciary indpplication of the Act, it is

suggested that this context does not require thed wio be given a broad
interpretation so as to allow delegates to legsiatonsistently with the rights and
freedoms guaranteed under the Bill of Rights Act.

Regard might also be had to Hansard. At its seceading, the Bill of Rights Bill
was presented before the House with a new ‘Cladsan8erted (now section 4 of
the Act). During the debates of the second readitiag) East discussed the motives
of this new provisiori* The purpose of the clause was to protect Parliimesie

in making law?® While the original Bill was introduced as suprefagislation,
clause 3A was added to do away with this so thaidf@ent was not prevented
from effecting changes to human rights aspectb@fdw if it felt it should do so
in the future. However, the parliamentary debatesrbt focus on a delegate’s
power to make subordinate legislation. Similarly,is noted that the specific
wording of the clause (‘pass’ versus ‘made’ angea@’ versus ‘revoke’) was a
product of Select Committee recommendations andligténctions alluded to by
Professor Burrows were not discussed by Parliainetd debates.

Furthermore, section 7 of the Bill of Rights its@bints to the adoption of a
restrictive interpretation of the term ‘enactmenssl that it refers to Acts of
Parliament alone. Th&lZBORA is an ordinary statute, giving Parliamene th
freedom to legislate inconsistently with its proeiss. However, section 7 of the
Act makes this power conditional in that it reqaitbe Attorney-General to bring
to the attention of the House of Representativgs @ovision in a Bill which

appears to be inconsistent with the rights anddfvees guaranteed in the Bill of
Rights Act. By doing so, Parliamentary supreniady still preserved since the
final decision as to whether to contravene any trigh freedom is left with

*911967] NZLR 873.

% Above n 18, 874.

®1NZPD, No 19, 3460, 14 August 1990.

%2 This was clearly a concern of various membersadiidnent, as evident in their debates on
the Bill of Rights Bill. See NZPD, no 62, 13038, @atober 1989 (introduction); NZPD,
no 19, 3460, 14 August 1990 (second reading); atfltN no 20, 3759, 21 August 1990
(third reading).

% The protection of which is the whole aim of settib see Paccioco D.M., ‘The New
Zealand Bill of Rights Act 1990: Curial Cures fobabilitated Bill' [1990] NZ Recent
Law Reviewd53, 355.
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Parliament, New Zealand's elected officials. Itifs this context of limiting
fundamental rights that the importance of sectiooai@ be seen. On a political
level, section 7 brings any potential contraventbthe Bill of Rights Act by any
Bill before the House out into the open and forleadiament to make a conscious
decision on whether to limit any right or freedoifherefore, Parliament's
legislative powers are well monitored to proteat fundamental freedoms.

As indicated earlier, the Regulations (Disallowgnget now requires all regula-
tions to be laid before the House of Representativeluding regulations made
under the United Nations Act 1945.The House may then, by resolution,
disallow any regulations or provisions of regulaticor amend or substitute any
regulations? The Disallowance Act does not provide for any répg procedure
relating to apparent contraventions of the BillRifhts Act, as section 7 of the
NZBORA does in respect of Parliamentary Bills. Neeless, since January
1995, all draft regulations submitted to Cabinetdpproval must be accompanied
by a specified cover she®tThe cover sheet is based on that used for dréf Bi
and is designed to ensure that Cabinet has duedrema number of factors prior
to approval of such regulations. Iltem 4(a) of theer sheet requires the submitting
Minister to indicate whether the regulations compith the Bill of Rights Act’

It therefore appears that the abrogation of hurigtris by a delegate of legislative
power is guarded against to some extent, althoingh extent to which the
Regulations Review Committee is able to consideemttal conflicts (having
regard to time and resources) is debateable.

Most usefully, there has beeacent obiter dicta from the New Zealand Court of
Appeal in the case dbrew v Attorney-Generalin which various of the above
arguments were presented to the Court, and thetGtated that a restrictive
interpretation should be adopt&d.

D Where should United Nations regulations stand?

Having arrived at the conclusion that (in princjdiee Bill of Rights Act overrides
regulations, and notwithstanding section 2(2) & N Act, might one adopt a
differing view in the case of regulations under tted Nations Act? Might one

% Regulations under the United Nations Act 1946raaele by the Governor-General in
Council: see section 2(1) of that Act. ‘Regulatiomghin the jurisdiction of the
Regulations (Disallowance) Act 1989 include regalsd made by the Governor-General
in Council: see section 2(a)(i) of that Act.

% See sections 5 and 9 of the Regulations (DisaioepAct 1989.

% See Cabinet Office circular ‘Procedures for reiutes made by Order in Council’ of 13
December 1994 CO(94)17; and Cabinet Office circlRavised Procedures for regulations
made by Order in Council’ of 6 April 1995 CO(95)5.

%7 See Cabinet Office circular ‘Revised Proceduresdgulations made by Order in Council’
of 6 April 1995 CO(95)5, Appendix 2.

% Above n 53, 73. See also above, n 68.
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be swayed, for instance, by an argument that becdsesempowering provision is
a mechanism created to enable New Zealand to comijily its international

obligations (under articles 25 and 41 of the UN @@, this could justify the

adoption of a broad interpretation of the term naents’ within that particular
and limited context?

The answer is not clear. An interesting parallelstsxin the interpretation of
statutes that have been enacted to incorporatenatienal obligations under
treaties. The starting point here is the well ategpprinciple of statutory
interpretation that if the words of a statute aesacand unambiguous, then the
courts are bound to apply that mearfihgVhile that is a clear enough principle,
the question one might raise in the context of #riscle is this: what if that
interpretation would mean that the law is appliedieach of some international
legal obligation assumed by New Zealand?

The courts have adopted the view that, notwithstanthe resultant breach of
international obligations, there will be no derdgat from the doctrine of
interpretation as enunciated aboveAshby v Minister of ImmigratigiRichardson

J plainly stated that if the terms of the domedégislation are clear and
unambiguous, they must be given effect to by thertSowhether or not those
terms carry out New Zealand’s international obiiyas/® Adopting the same
approach, this must also be the case even if #étetstin question has been passed
specifically to give effect to New Zealand’s intational obligations, particularly

if Parliament has chosen to under-incorporate dernational obligation. For
example, the Court iR v Barlownoted that, while the International Covenant on
Civil and Political Rights contains a general affation of the right to liberty and
security of the person, this is not the case wittiie NZBORA'’' Justice
Richardson regarded this departure as a delibelatesion on the part of the
legislature and declined to extend the meaning@ill of Rights’?

Applying that parallel scenario to the present inguone might adopt a similar
approach. That is, that ‘enactments’ shaubtlbe taken to include United Nations
regulations even though this might result in a bneaf New Zealand’'s

international obligation§ Equally, however, one might be justified in takitng

%9 Evans J.Statutory Interpretation. Problems of communicatjgkuckland, Oxford
University Press, 1989), p2.

971981] 1 NZLR 222 at 229.

(1995) 2 HRNZ 635.

2 |bid, 655. Having said this, it is clear that (wh@ossible) the Courts will attempt to
reconcile the meaning of a statute so as to gifeetto New Zealand’s treaty
obligations, stemming from the basic constitutigor@sumption that Parliament does not
intend to legislate in a manner contrary to iteinational legal obligations: see, for
example, Lord Scarman’s commentdittorney-General v British Broadcasting Corp
[1981] AC 303 at 354; an v Chief Immigration Officer, Heathrow Airport, parte
Salemat Bid[{1967] 1 WLR 979 at 984 (per Denning LJ).

3 Obligations, as mentioned, under articles 25 a@ndf4he Charter of the United Nations.



122 Alex Conte APR18(1)

opposite view on the basis that this is not a odisgpplying a clear and unambig-
uous statutory provision. As suggested earlier e within the context of sec-
tions 4 and 6 of the Bill of Rights is open to bbtivad and narrow interpretations.

Returning to the parallel of statutory incorporatiof treaties, the New Zealand
courts have in fact shown a willingness to intergtatutes in a manner consistent
with international obligations, as far as this gsgible. This stems from the basic
constitutional presumption that Parliament doesimeind to legislate in a manner
contrary to its international legal obligatiofisThe point is illustrated through the
various matters raised in the cas&/ah Gorkom v Attorney-General and Arfor

It has to be said that this has been in the comtexiterpreting Acts of Parliament
which incorporate international human rights oltiigas, the International
Covenant on Civil and Political Rights in partiauldn this regard, the New
Zealand courts have followed the lead of Lord Wilbece in Minister of Home
Affairs v Fisher® The case involved the human rights provisionsiefBermudan
Constitution (influenced by the European ConventionHuman Rights and the
Universal Declaration on Human Rights) and, acewdio Lord Wilberforce,
called for . . . a generous interpretation avogdiwhat has been called “the
austerity of tabulated legalism”, suitable to gindividuals the full measure of the
fundamental rights and freedoms referred’ td@ne would expect, however, that
the maintenance of international peace and sec(ih#y principle upon which
UNSC resolutions are adopted under Chapter VihefGharter) would be seen as
an equally important objectivé.

By arriving at such a relatively neutral positiar, at least one that is arguable
either way, it is difficult to draw a positive cdasion or recommendation from
this particular analysis. What the analysis illasds, however, is the potential
dichotomy between the maintenance of peace andiseand of human rights
standards. Within the recommendations that folldvwwill be proposed that this
dichotomy is such that it places itself squarelthimi the realm of policy consider-
ations for the sole purview of Parliament and hetExecutive Government.

" See, for example, Lord Scarman’s commenitinrney-General v British Broadcasting
Corp[1981] AC 303 at 354; and v Chief Immigration Officer, Heathrow Airport, ex
parte Salemat Bidi1967] 1 WLR 979 at 984 (per Denning LJ). In tf8¥4 case of
Police v Hickqd1974] 1 NZLR 763, the Court readily acceptedrilevance of the
Single Convention on Narcotics (ratified by New @sal in 1963) in interpreting the
Narcotics Act 1965.

5[1977] 1 NZLR 535.

°11980] AC 319.

" Ipid, at 328.

8 See article 39 of the Charter of the United Natjavhich permits the Security Council to
make decisions under Chapter VII of the Chartendisig on members under article 25)
as are necessary ‘to maintain or restore intematipeace and security’.
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VI Recommendations

In the absence of a specific and comprehensivewesand report by the Regula-
tions Review Committee itself, this article makke following recommendations
regarding the regulation-making power under thetééhNations Act 1946.

First, it is proposed that the issues raised withis article are such that a review
by the New Zealand Parliament of the empoweringipion under section 2 of the
Act is warranted. Such review should take placehiwithe framework of the
recommendations that follow.

Next, and following very closely in line with theo@mittee’s Recommendation
3(3) pertaining to international treaties, Parliatmghould consider expressing the
particular primary legislation provisions that nas overridden by United Nations
regulations. Alternatively, and this links with thebsequent recommendations, the
empowering provision might be amended at leastabipit the overriding of any
provision within the New Zealand Bill of Rights At890.

Third, it is recommended that the regulation-makpogver and process should be
limited to either of the following extents:

1. Empowering the making of regulations offlyhe Security Council resolution
in question requires immediate act@md Parliament is not sitting.

and/or

2. Empowering the making of regulations oiflyhe Security Council resolution
in question concerns a matter which threatensfinefl New Zealandndthen
only by way of temporary measures.

and/or

3. Introducing a ‘super affirmative’ Parliamentaapproval procedure for the
making of United Nations regulations, through which specialised
Parliamentary committee would consider the regoitetiin their draft form
and, in doing so, reflect upon the question of Winaitations those regulations
might place upon the rights and freedoms guaranieddr the NZBORA and,
if any such limitations are exposed, whether trareejustifiable in a free and
democratic society.

By doing so, Parliament would retain control ovee policy aspects involved in
weighing any conflict between New Zealand's obliga¢ under the United
Nations Charter versus those under the Interndti@wenant on Civil and
Political Rights and thereby preserve its rolehasgrotector of the public interest.
A



