The Role of Private Members’ Bills

Nicolee Dixon

1. Introduction

The intention of this article is to examine theeraf Private Members’ Bills
(PMBS) in Australian parliaments. In particulanmtl be considered whether PMBs
contribute to the representative and participatagpects of our system of
government and whether they feature as part dfesidl democracy.

The term ‘Private Member’ is fairly imprecise. kmgrally refers to a back-bencher
(but sometimes a Minister) acting in his or herividlial capacity rather than as
member representing the Government or Opposttion.

The number of PMBs to pass all stages of Parliaraedtreceive Royal assent has
always been quite small, compared to those spodidoyethe Government (i.e.
Government Bills). A feature of the Australian gyst of democratic government
has been the emergence of a few strong politicdiggaand the diminishing
accountability of the Executive to the Parliaméltiat has enabled the governing
party of the day to dominate Parliament and themsmure the finance needed for
the Executive to operate. It means also that thee@mnent controls the procedural
agenda of Parliament. The scope for Private Memtmeratroduce legislation in
modern Westminster legislatures is effectively taedi by precedence given to
Government business and the reality of numbers hi@ House. However,
Parliamentary practice has generally provided sampportunity for Private
Members to introduce Bills.

While Governments may dominate the parliamentamnedg and the legislation
introduced, the opportunity for all Members to papate in debate on legislation
and to raise important constituent issues may ben sas examples of
‘representative’ and ‘participatory’ democracy airiu It provides a means where
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the community is able to have its concerns raisbrbugh their elected
representatives — Members of Parliament — whethéné Government or not. If
it is a feature of a liberal democracy that all plechave the ability to participate in
politics, this participation by Members and airiofgconstituent issues is arguably
an aspect of such a systém.

To evaluate the role of PMBs in upholding repreatvee democracy and the
importance of Parliament, this article provides so@ueensland case studies. It
also makes comparisons between jurisdictions réaggrthe numbers of PMBs
introduced and passed in lower Houses over the pasade and makes
observations about trends, where releVdFtis article focuses on the Queensland
parliamentary process, being that with which thé&exris most familiar. As the
Queensland Parliament is unicameral, it followd this article concentrates on
the fate of PMBs in the lower House only. It is, adurse, recognised that the
existence of an upper House may introduce a furtibstacle to the passage of
PMBs, particularly where the Government has sudfitinumbers to block the Bill
in the upper House. The view expressed in thiglaris that all PMBs play a
valuable part in enabling all Members of Parliamenparticipate in policy-making
and in the legislative process, whether they olfRaiyal assent or not.

1.1  Value of Private Members’ Bills

Arguably, the success or otherwise of PMBs caneanbasured merely in terms of
the number passed into law. Unsuccessful propbsais their valué.

Many constituents vote for a representative who mayer become a Minister or
even a Government Member. Unless there is the tymor for that Member to
introduce legislation and have it debated, thosesiitnents may feel that their best
interests are not being served and, ultimately, tthe democratic process is being
undermined. Some Parliaments, such as the Queensland Legeslassembly,
have responded to this ‘participatory’/represemtdt view of democracy by
adopting procedures that facilitate the introdutidd PMBs and finalisation of the
debate on them.

The activities of Private Members in organising fisiént support for their
legislation and the negotiation of procedural rutesnable them to be debated have
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produced the comment that PMBs are ‘an expresdidheopure function of the
Legislature’

A PMB may deal with an issue that the Governmewipisosed to and might never
have proposed itself. While such Bills will ine\its fail, the issue will at least be
raised and, occasionally, debated. Sometimes thatelétself on a PMB may be
educative by raising topics or matters that enhg@udxdic awareness.

PMBs may also prompt Government action that mayhaet been a high Govern-
ment priority or may not have otherwise occurredMiister might be stirred into
introducing legislation or initiating an inquirytmthe matter raised by a PMB.

From time to time, the only aim in introducing a BNhight be to secure some
media or public attention. The topic alone mayaattmedia interest. Sometimes
PMBs deal with new issues which are easy to unaedsand form an opinion on
(eg enforcing the wearing of school uniforms, eo#dsa), or matters on which
there are strong feelings (for example, gun owrigrstbortion, euthanasi).

A PMB sometimes deals with social or moral issueg &ire so controversial and
divisive (for example, euthanasia, abortion) tihat Government would not wish to
introduce it as a Government Bill. Even if the Gawaent of the day agrees with a
particular cause or issue, it may not want its Gstamp’ on it if it is likely to upset
important interest groups or sections of the pdpaaat the next election. A PMB
can thus be a vehicle for initiating changes iraar@here the Government may be
wary of going itself is prepared to offer technievice and help the Private
Member with consulting stakeholders. Such assistara support will still not
make it a Government Bill in nanie.

It has also been noted that PMBs enable Membepatticipate in considering
legislation in a manner quite unlike that assocdiat&h Government Bills and that
these Bills may thus have an effect on the morale image of Parliament.
Usually the vote on the PMB will be a consciencéevimeaning that the debate
tends not to be on party lines.

In Alberta, Canada, where the Standing Orders warended in 1993 to increase
the opportunity for the debate on PMBssome Members have commented that
they have been able to introduce PMBs on issuets thiea Government seems
reluctant to deal with, and to raise concerns deds. There is also some power to
influence Ministers on certain issues. Many Memlsenssider that the facilitation
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of debate provided by the 1993 amendments hadexsie democratic process by
enabling greater participation in legislative chesgand, sometimes, obtaining
results. If anything, it relieves feelings of friadton among, and has provided
empowerment of, Private Members as there is a lpiigsiof seeing ideas turned

into law. Even if there is no success in terms dBith being passed, there is

evidence that the process enables Private Membegegtt concessions on issues
relating to proposals contained in the Bill.

Indeed, promoting a Bill gives a Private Memberezignce in the development and
consultation on legislative proposals that will bgeful if they ever become a
Minister. Even if they never make it beyond thekshench, it provides the chance
to put forward an idea, have it debated, and mayka passed into law.

In relation to the Commonwealth House of Repredmmeis it has been noted that
once a Private Member has brought in a Bill, thengotential for that Member to
be asked a question about it during Question Tmtheé House, a practice usually
reserved for MinisterS. This contributes to the examination and debatissfes
that might not have otherwise been raised.

It has been observed that providing opportunitiegtie introduction of and debate
on PMBs without the need to toe party lines sengea valuable counterbalance to
the ever-increasing dominance of the Executive astraspects of Parliament. That
is because it preserves the variety of activityolths good for the general vitality in
the legislative process.

However, a contrary view about PMBs could be raibede before proceeding
further. That is,

[T]he Government of the day, because it will bepoessible for administering any
new Act ... ought not be expected to have ke tasponsibility for administering
any new Act that it had not itself decided to inwoe. The obverse side of this ...
is that it is wrong for the individual Member .. to introduce measure for the
administration of which they will themselves, haeresponsibility

2 Why do Some Private Members Bills Become Law?

Some PMBs do manage not only to achieve ‘succedbe ways referred to above,
but to pass through Parliament. What features haee at work in a PMB attaining
Royal assent? A matter which this article notespuis to one side is that a PMB
may also have to make its way through an upper éloasfurther hurdle to it

12 McNeil, D., ‘Can The Private Member Make A Diffecs?’, Canadian Parliamentary Review
Winter 2001-02, pp. 12-15, p. 15.

13 Did you know? Private Members can lay down the,lakout the House: House of Representatives
Bulletin, No. 3, May 2000, p 14.

14 Bromhead, P.A Private Members’ Billsp. 177.

15 Bromhead, P.APrivate Members’ Billsp. 3.
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ultimately becoming law — a matter which does nigeain Queensland and the
two Territories. However, the variability in thestics on PMBs that pass into law
in all jurisdictions indicates that other factorayrbe at work in determining their
fate.

It has been suggested that the single most impddator to the success of a PMB
in receiving Royal assent is the attitude of thev&oment — unfavourable,
neutral, or favourable. This is, essentially, a ifiemtation of a feature of modern
Australian democracy, the dominance of the govermiarty over the legislative
and executive arms of government.

If the attitude of Government is unfavourable, a B°N& very likely to fail.
Governments will oppose Bills that conflict witheih policies® On the other hand,
if the Government supports the legislation, it wgénerally assist its passage
through the stages of debate, providing both drgfassistance and Government
time for debate. The Government will also secuee fihance needed, if any, to
implement and administer the Bill. As will be sdater, a PMB introduced by a
Queensland Independent Member in March 2003 dematedta number of these
features.

Apart from the procedural hurdles in getting thd Birough the various stages of
the Parliamentary process, a Private Member msst s¢cure effective support
from lobby groups and interest groups outside Raint:’

A notable feature of many PMBs that enter the stahooks is that they were
sponsored bysovernmentack-benchers. Examples, to be considered lateraa
1992 BiIll introduced by Mr Matt Foley MLA, a theratk-bencher in the Goss
Government in Queensland; Commonwealth legislationoverturn Northern
Territory euthanasia laws; and a Bill introducedabyasmanian Health Minister as
a PMB to liberalise abortion laws in that StateeThst Bill also demonstrates
another point — that sometimes (usually for Bills moral issues) Government
Ministers will introduce a Bill as a PMB in ordes enable a free debate with a
conscience vote at the end (a further example bi@dhen Chief Minister of the
Northern Territory’s euthanasia laws).

In the United Kingdom, it has been observed thahymsuccessful PMBs are
essentially Government Bills that the Governmentaat of time to introduce. The
Government Whip gives them to back-benchers whoagmno secure a high
position in the House of Commons ballot system tlediérmines priority in the use
of time for debating PMB¥ It is also interesting that in Alberta Canada, whe

18 Miers, D.R. and Page, A.C., pp. 101-102.

17 Miers, D.R. and Page, A.C., p. 101.

8 Much of the information following is taken fromHiouse of Commons Factsheet, ‘Private
Members’ Bills procedure’, Series L No. 2, on UK [Renent site at
http://www.parliament.uk/parliamentary publicatioasd_archives/factsheets.cfm
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Parliamentary procedures have been changed titdéeithe debate of PMBSs, only
Government Members’ PMBs have passed into law.

At various times in some Australian Parliamenteréhhas been an upsurge not only
in the proportion of PMBs introduced, but also jpalst become law. Such a trend
may tend to reflect the composition and complexibthe particular Parliament at
the time. For example, since attaining self-goveanimin 1989, the Australian
Capital Territory Legislative Assembly has had anber of minority Governments
and Coalition Governments. The strength of Indepahdnd minor party numbers
has contributed to the introduction of 240 PMBsceiri993, of which 121 have
become law. A similar observation applies to theutBoAustralian House of
Assembly during the periods 1997-1999 and 2002—-2003

The Government agenda in providing procedures éxample, by Sessional
Orders) to facilitate the debate and finalisatidrnP&Bs can also enhance their
passage. The current Sessional Orders in the QaedrBarliament provide that a
PMB must be debated after 90 days have elapséddtuatiinalised.

3 Queensland

The Queensland Electoral and Administrative Revi@ammission (EARCReport
on the Review of the Office of the Parliamentaryi@®inoted that between 1980
and 1991 no PMBs had been introduced into the Gileeth Parliamenit

EARC considered that

The facility for PMBs allows Opposition and indivial Members to introduce
legislative proposals that are considered to likarpublic interest or which
transcend political boundaries (eg conscience §s&éBs may also serve to
stimulate community debate on significant policsuiss, even where an Opposition
or individual Member perceives that the Bill isilgly to receive Government or
majority support’

Among other things, the EARC Report recommended #lh Members of
Parliament should be able to seek drafting assistdrom the Office of the
Parliamentary Counsel (OPC) for PMBs and amendmeatsGovernment
legislation and that this should be provided foaiproposed egislative Standards
Act? This recommendation was endorsed by the Parliner@ommittee for
Electoral and Administrative Review (PCEAR) althbugCEAR did not consider

19 EARC, Report on the Review of the Office of the Parliamgn€ounselMay 1991, p. 57.

20 EARC, ‘Review of the Office of the Parliamentary Coelhdssues Paper No., p. 29.

21 Report on the Review of the Office of the Parliamgn€ounselCh. 5, paras 5.11-5.15, 5.23. See
also Fitzgerald G.EReport of a Commission of Inquiry Pursuant to Ordar€ouncil —
Commission of Inquiry into Possible lllegal Actiggiand Associated Police Miscondultly 1989,
p. 140 which recommended that EARC review the rotefanction of the OPC to ensure its
independent status.
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that this change alone would increase the numbePMiBs introduced in

Parliament. Accordingly, it recommended a reviewtlté then current Standing
Orders dealing with PMBs to enable Private Memlzereal opportunity to have
their legislative proposals introduced and considday the Parliameft.

3.1 Legislative Standards Act 1993

Section 10 of théegislative Standards A@993(Qld) provides

10(1) A Member may request the Parliamentary Cdunsdraft a Bill, an
amendment of a Bill, or an instrument to be useithénLegislative Assembly . ..

(2) The Parliamentary Counsel must comply withréguest unless the
Parliamentary Counsel considers that it would mopbssible to comply with the
request without significantly and adversely affegtthe Government’s legislative
program

Only those Bills introduced by Ministers have todmompanied b¥xplanatory
Notes™ The requirement does not apply to PMBs which tenddetract from the
Legislative Assembly’s Scrutiny of Legislation Coiitiee’s ability to effectively
examine those Bills. During the 29Parliament in particular, many Private
Members providedExplanatory Note®n a voluntary basis, a practice which seems
to have continued. A Bill requiring th&xplanatory Notesde provided with all
Members’ Bills lapsed with the dissolution of Panfient prior to the June 1998
election and was never re-introduced. The Scrutinizegislation Committee has
recommended such an amendment which was reiteraiesd August 2001Report
to Parliament on the Committee’s Monitoring of thperation of the Explanatory
Notes SysteniThe Government's Response to the Report, tablédnBary 2002,
considered that this recommendation had merit.

3.2 Sessional Orders

The Sessional Orders for the"SParliament provide

11. If a Bill introduced by a Member, who is na¥iaister of the Crownhas laid
upon the table of the House for a period exceexingty days and has not passed
all stages, that Bill will be brought on for debatethe following sitting
Wednesday evening. The House will continue to detiat Bill on each following
sitting Wednesday evening until consideration at 8ill has been finalised. On
those Wednesdays, the House will break for dineévéen 7.00pm and 8.30pm
with the adjournment being moved at 11.00pm.

Notwithstanding anything contained in Standing @rH&9 the maximum period
for which a Member can speak on the second readittte Bill, other than the
mover, is 10 minutes.

22 Queensland, ‘Office of the Parliamentary Coung@éport of the Parliamentary Committee for
Electoral and Administrative Revied8 July 1991, para 3.5.4.
2 Legislative Standards Acs. 22(1).
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This Sessional Order was first introduced in th® Barliament in a Motion moved
by the then Leader of the House, Hon. T. Mackenkditth. ** It had its genesis in a
commitment made by the then Opposition Leader,rA&attie MLA, on 25 June
1998 to an Independent Member whose support therLBarty would need to
govern®® An assurance was given that a Beattie Governmentdaallow adequate
opportunities for all Members to not only introdue®Bs but to also have them
debated until finalisetf The then existing Standing Orders did allow foe th
introduction of PMBs but did not provide a ‘triggéor the debating of them with
the effect that they could languish on the Notigpé? due to the precedence
accorded to Government business.

In various speeches regarding the Sessional Oftemges, Members, including
Government Members, agreed that at a time wherPHdréament was so finely
balanced (that is, in August 1998, the Governmezitl 44 seats, the National
Liberal Coalition 32 seats, Independents 2 seatg Ration Party 11 seats), the
role of the Private Member was very import&nt.

Thus, in Queensland the current Sessional Orde®s ¥$ provide for greater
participation and involvement all Members in the legislative process and uphold
the commitment to provide more time for PMBs.

3.3 Private Members’ Bills Statistics — Queensl&hd

It appears that between 1880 and 1992 no PMBs wwdreduced into the
Queensland Legislative Assembly (apart from a 188fendment to an Act that
passedf?

The commencement of thesgislative Standards Act 199d not result in a surge
of PMBs. However, following the abovementioned ajemto the Sessional Orders,
the number increased dramatically such that 2&ef240 Bills introduced in the
49" Parliament were PMBs. In particular, during 1999, per cent of all Bills

24 Hon. T.M. Mackenroth MLA, Leader of the Housgyeensland Parliamentary Debat@8 August
1998, pp. 2116 ff. The Motion was agreed to theesday.

% Although this is no longer the case, the BeattigeBoment having won the two subsequent State
elections by clear majority.

2 Mr D. Beanland MLA, quoting from a letter dated Afhe 1998 from Mr P. Beattie MLA to Mr P.
Wellington MLA, ‘Motion of Confidence in GovernmenQueensland Parliamentary Debat&9
July 1998, pp. 1490-92.

2" Hon. M.J. Foley MLA, Attorney-General and Minisfer Justice and Minister for The Arts,
‘Private Members’ Bills’, Notice of MotionQueensland Parliamentary Debat@¥ August 1998,
p. 2117.

28 | am grateful for the assistance of Mr A. Timpgrté Queensland Parliament’s Table Office for
providing me with the statistics that appear irs gection.

2% M. Foley MLA, Parliamentary Papers Bill 1992 (Ql&econd Reading Spee€hyeensland
Parliamentary Debate®21 May 1992, pp. 5436-39, p. 5439, citing infatioyafrom the
Parliamentary Library and the Papers and RecordseOff
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introduced were PMB¥. During the 58 Parliament (since 20/03/01), 21 PMBs
were introduced up to June 2003.

The following table provides an overview of the roenof PMBs introduced and
those which passed from 1992 to June 2003.

Bills Introduced and Passed by Calendar Year

Bills Introduced Bills Passed

1992 1
1993

[

1994

1

1

1995 4
1996 3
1

9

1997

1998
1999 18
2000 3
2001 7
9
5

2002

rlO|lO|]lO|]O|J]O|O |, |O|O|O

2003

Bills Introduced and Passed by Session of Parliamen

46" Parliament | 47n pariiament | 48" Parliament | 49" Parliament | 50" Parliament
27102/90t0 | 031119210 | 05/09/95t0 | 28/07/98to | 20/03/01to
25/08/92 20/06/95 19/05/98 23/01/01 June 2003
Number of PMBs
introduced (62) 1 3 9 28 21
Number of PMBs
passed (3) 1 0 1 0 1

3.4 Private Members’ Bills that Passed

The first Private Member’s Bill to pass all stagess the Parliamentary Papers Bill
1992 (QId), introduced by a then Government baaieher Mr M. Foley MLA. It
was passed without amendment, as a result of catiperamong all sides. The
legislation sought to give effect to the recommeiotis of a Select Committee of
Privileges Report regarding the law and practidatirey to the privilege attaching

%0 scrutiny of Legislation Committe®eport to Parliament on the Committee’s Monitoririghz
Operation of the Explanatory Notes Systeni39.
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to Parliamentary papers. It clarified the extentPafliamentary privilege and the
persons to whom it applies. In speaking in suppbtthe Bill, Dr Watson MLA,
Deputy-Leader of the Liberal Party, stated thatas appropriate that the Bill was
introduced as a PMB because it was not party palithut dealt with an issue that
was of concern to all Members and support Staff.

The second Bill to receive Royal assent was intteduby the then Labor
Opposition Leader, Mr Peter Beattie MLA, on 12 Nower 1996 and passed all
stages on that same day. The Carruthers InquinpliwgaBill 1996 (Qld) was
presented at a time when the then National Partyefdmnent was reliant upon the
support of an Independent Member. The Bill wasghllyipolitical one. The aim of
the Bill was to allow for the resumption of an irguby the Criminal Justice
Commission, without any political interference, wier or not Mr Carruthers QC
returned to it. The Carruthers Inquiry was invesiigg an arrangement between the
Police Union President and the Premier and Policeistér to determine if the
agreement, pre-dating a crucial by-election for thevernment, amounted to
bribery® Mr Carruthers resigned from the inquiry after ttleen Borbidge
Government initiated an investigation into Mr Cainers’ inquiry, indicating that he
could no longer stay if thought to be biased. THepassed with the support of the
Independent Member.

The most recently successful Bill was the Crimirabde (Palliative Care)
Amendment Bill 2003(Qld), introduced on 12 March 2003 by Independent
Member, Mr Peter Wellington MP. As the Beattie LaBmvernment held 66 of the
89 seats, it is therefore interesting to identify features of this Bill that enabled it
to pass into law.

The Bill sought to shield from criminal prosecuticloctors (and certain other
persons acting under doctor's orders) who adminigidliative care to patients
dying in pain where doing so unintentionally hastehe patient's death. The
proposed new provision to be inserted into the @sleadCriminal Code stated

A doctor, or a person providing care ordered byetat, is not criminally
responsible for providing palliative care to anotperson if the person provides

it in good faith and with reasonable care and shild its provision . .. is
reasonable, having regard to the person’s stdteedime and all the circumstances
of the case, even if an incidental effect of pravicthe palliative care is to hasten
the person’s death.

It was made clear that the proposed amendmentatiduthorise euthanasia, nor
would it enable the administration of palliativereawvithout consent. The new
provision reflects the current common law and modeedical practice.

%1 Dr Watson MLA, Parliamentary Papers Bill 1992 (QIcond Reading Debat@ueensland
Parliamentary Debates. 5912
32 Mr Caruthers was also investigating activities etain Opposition Labor Members.
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At the outset of the Second Reading Debate, theequl@nd Attorney-General
indicated the Government’s support for the Bill &hd policy underlying it. Mr
Wellington had previously introduced a Terminally Ratients Bill 2002, which
was withdrawn with the introduction of the Bill uerd discussion. After the
Government had indicated its intention not to supgee earlier Bill, the Attorney-
General and Mr Wellington worked together to endina the concerns arising
from that Bill were addressed to ensure that thve B#l could be supported by the
Government? The Attorney-General and the OPC assisted witftidgathe Bill 3
There was extensive consultation with stakeholdgrsh as the Queensland
Palliative Care Association, the QAMA, and termiyaill patients during its
development. The Bill passed unopposed and rec&imdtlsiastic support from a
number of Members across all party lines.

3.5 ‘Unsuccessful’ Private Members’ Bilf3

Despite the proliferation of PMBs during the™4@ueensland Parliament, none
received Royal assent. A considerable number vatreduced by One Nation Party
Members and dealt with issues that were unlikelyre¢oeive the support of

Government Members, or sometimes, the Assembly eéneal (for example,

ownership of weapons; repeal of competition potafprms).

Some PMBs were introduced by Opposition Membersssentially political issues
that were probably destined to fail from the stadgislation to combat electoral
fraud has been a common thread of at least 3 PMisthen Opposition Leader’s
Electoral (Fraudulent Actions) Amendment Bill 20(Qld) sought to make it an
offence, punishable by imprisonment, for any persoriraudulently attempt to
influence the outcome of an election. At the tirttes governing Labor Party was
still recovering from the resignation of some Memsbafter problems with the
preselection process and a subsequent inquirypwesible electoral fraud. The Bill
was referred to the Legal and Constitutional anchidstrative Review Committee
(LCARC) which narrowly recommended against impletimenthe Bill, essentially
because of possible constitutional difficulttésAfter some debate, the Bill was
defeated in May 200%. In the meantime, in March 2002, the Government

33 Hon. R. Welford MP, Attorney-General and Minister Justice, Criminal Code (Palliative Care)
Amendment Bill 2003 (QId), Second Reading Deb@iggeensland Parliamentary Debat@sApril
2003, p. 1176.

34 Mr P. Wellington MP, Criminal Code (Palliative Cafghendment Bill 2003 (Qld), Second
Reading SpeeclQueensland Parliamentary Debatd® March 2003, pp. 492-95, p. 493.

35 A number of the Bills discussed in this sectionéhbeen discussed in Research Publications
produced by the Research Publications and Resouectisrsof the Queensland Parliamentary
Library. They can be found on the Queensland Raedid’s website at
http://www.parliament.gld.gov.au

% Queensland Legislative Assembly, Legal and Cornitital and Administrative Review Committee,
Electoral (Fraudulent Actions) Amendment Bill 20@ld), Report No. 33, March 2002.

37 Electoral (Fraudulent Actions) Amendment Bill 20@ld), Question on Second Reading,
Queensland Parliamentary Debat&May 2002, p. 1342.
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introduced the Electoral and Other Acts Amendmeitkt \Bhich, among other
things, sought to deal with issues of electoraldra

An interesting study is the fate of two Freedomirdbrmation Amendment Bills.
The first one was introduced in 1998 by Mr Beattiben he was Opposition
Leader. The Bill was introduced amid Oppositionusations that the Government
was hiding Ministers’ expenses behind the Cabinetingption provisions of the
Freedom of Information Adt992. The proposed changes sought to water down tha
Cabinet exemption provision. When introducing th#, Bir Beattie accused the
then National Party Premier of failing to delivar promises to ‘restore genuine
freedom of information legislatioi> The Bill lapsed when Parliament was
dissolved prior to the 1998 election. It was naiwhver, re-introduced by the new
Beattie Government when it took office. The secdirdedom of Information
(Amendment) Bill was introduced in 1999 by the tl@pposition Leader, Mr Rob
Borbidge, which was defeated on the Second Reatindgorbidge’s Bill was the
same as that which had been introduced by Mr Beattiich had lapsed. The
Government did not support the Opposition Lead®&ils on the basis that the
Parliamentary Committee, LCARC, had begun a breatew of theFOI Act It
considered that supporting the Bill would pre-ethet outcomé?

Bills Impacting on Government Policy

Some PMBs that have failed at the Second Readiolyl dwe argued to have had
some impact on the legislative agenda of the Gawem. In May 2002, the then
Opposition Justice Spokesman, Mr Springborg MRPothiced a Civil Forfeiture of
the Proceeds of Crime Bill 20q®Id). During debate on the Bill, Mr Springborg
noted that the Attorney-General had said that heldvbe bringing a Bill to enable
civil confiscation before Parliament in the futupbet that the Government had
promised this legislation for over 3 years and imghhad happenell. Mr
Springborg’s Bill failed at the Second Reading. QA October 2002, the
Government introduced the Civil Proceeds ConfiscatBill 2002 (QIld) which
provided for a civil forfeiture regime to operatéorggside the existing, but
improved, criminal confiscation scheme.

During Debate on the Bill, Mr Springborg said that

We are seeing a very worrying trend on the pathefgovernment such that even
though the Opposition is prepared to do a lot efléy work insofar as putting
together the Bills for the Parliament and the gplecis broadly supported, the
government will find a nit-picking reason — or maythe government expands it

% Mr P. Beattie MLA, Freedom of Information Amendm@ill 1998 (Qld), Second Reading Speech,
Queensland Parliamentary DebatdsMarch 1998, pp. 118-19, p. 119.

%% Hon. M. Foley MLA, Attorney-General and Ministarflustice and Minister for the ArSreedom
of Information Amendment Bill 199@Id), Second Reading Deba@eensland Parliamentary
Debates 31 May 2000, pp. 1496-98.

40 Mr L.J. Springborg MP, Civil Forfeiture of tHeroceeds of Crime Bill 2002 (QId$econd Reading
Debate Queensland Parliamentary Debat&sAugust 2002, pp. 2785-86.
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to a principled reason — to oppose. The governmees not give the Opposition
any kudos but then introduces its own legislatidnit durther down the track. | will
concede that the Minister has gone a little broatleome aspects with regard to
the conviction based regime ... but there amnany principles where it is
similar.

... While there were some differences betweenwlo Bills, the differences were
not all that major. There were some differenceb wegards to processes... a lot
was similar in substanée.

The Transport (Compulsory BAC Testing) Amendment BilD02 (Qld) was
introduced by the then Deputy Opposition Leader Mdughan Johnson MP which
failed at the Second Reading. It was, however, rsgoed by a Government Bill,
the Transport Operations (Road Use Management) dAment Bill (No 2) 2002
(Qld), introduced 2 months after Mr Johnson’s Bills presented. The Government
Bill covered the same issue of compulsory bloodladt testing of unconscious
persons admitted to hospital after a motor vehacleident. While the Government
supported the intention of the Private Member’d Bilits assault on drink driving,
it could not support aspects of it which were netcked by findings of the
Parliamentary Travelsafe Committee Report (on wiieh Government’s Bill was
basedf? For example, the PMB was broad enough to allow tésing of
passengers who were not likely to have been ingehaf the vehicle and would
impose liability on medical staff who failed to taka blood sampl€. The
Government legislation provided for blood samplesbe taken under police
direction and from the unconscious driver only.

Again, during Debate, some Opposition Members &sdethat the Transport
Minister had been galvanised into action by thevd®e Member's Bill. For
example, National Party Member, Mr Jeff Seeney BHd, ‘Within weeks [after
the introduction of the PMB], following four yeaos inaction, [the Minister] was
able to produce a Clayton’s response. The bottamis that he was embarrassed
into action ... *

Opposition Justice Spokesman, Mr Springborg, shid if there were issues of
concern, the Government could have introduced aments to the Private

41 Mr L.J. Springborg MP, Criminal Proceeds Confisaatiill 2002 (Qld), Second Reading Debate,
Queensland Parliamentary Debat®¥ November 2002, pp. 4940-41.

2 Queensland Legislative Assembly, Parliamentarydlsafe Committee, ‘Compulsory BAC
Testing: Inquiry into Whether Blood Alcohol ConteBAC) Testing of People who Attend a
Hospital for Examination or Treatment as a Resuét bfotor Vehicle Accident Should be
Compulsory,’Report No. 22December 1997.

43 Hon. S.D. Bredhauer MP, Minister for Transport afidister for Main Roads, Transport
(Compulsory BAC Testing) Amendment Bill 2002 (QIld), Sed Reading DebatQueensland
ParliamentaryDebates 31 July 2002, pp. 2439-40.

44 Mr J. Seeney MPSecond Reading Debate 2441.
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Member’s Bill, which could have been accommodatather than bringing in a
completely new Bill of its owi?

3.5.1 Raising Community Awareness and Public Debate

Some PMBs have received media attention and sttedildebate on sensitive
issues. Others, by virtue of having been reportedhe media or discussed in
Parliament, have raised awareness about certaoriam issues.

An example of a Bill having educative value, if rlegislative success, is the
Transplantation and Anatomy Amendment Bill 1998d)Qhtroduced by the then
One Nation Party Member Mr Ken Turner MLA. The Bslbught to give legal
effect to the marking of the organ donor space oredpsland driver’s licences,
thereby authorising the use of that licence hoklergans for transplant purposes
upon their death. This would remove the need t& seasent from the next-of-kin
and thereby take that responsibility from grieviagilies’® The Bill was referred
to LCARC which received over 50 submissions to rigiew. While LCARC
recommended that measures be taken to improve dates, it recommended
against adopting the Bill on the basis that a disviicence marking could override
the wishes of the next-of-kin and undermine thedgalh that currently permeates
the concept of organ donatihThe vote on the Bill was divided but the Speaker
cast his vote with the Noes, resulting in the Eilling. Many Members who voted
against the Bill supported its sentiment of impngviorgan donation numbers but
accepted the views of the Committdf nothing else, the Bill raised the issue of
organ donation with the reference to the Parliaamgn€Committee facilitating and
informing further consideration of the whole isdyerelevant Ministers.

A further illustration is provided by the circumstas surrounding the progress of
the Animals Protection Amendment Bill 1999 (Qld}roduced by a then One
Nation Party Member, Mr Peter Prenzler MLA in Mart®99. The Government
was, at that time, engaged in broad stakeholdesultion with a view to
introducing comprehensive new animal protectionslatjon and could not support
the PMB that sought only piecemeal reforms to exgforent power$. Despite the
failure of the PMB at the second reading, it ndwedss provided an opportunity
for Members to raise a number of issues about dmirklare and enforcement that
would have informed the debate on the Governmellit VBien it was later
introduced.

5 Mr L. Springborg MPSecond Reading Debaie 2444.

46 Mr K. Turner MLA, Transplantation and Anatomy Act Amendment Bill 19@8d), Second
Reading SpeeclQueensland Parliamentary Debatd® November 1998, pp. 2918-19.

47 Queensland Legislative Assembly, LCARC, ‘Review of Thensplantation and Anatomy
Amendment Bill 1998QId), Report No. 16, July 1999.

“8 Transplantation and Anatomy Amendment Bill 190&1), Second Reading Deba€eensland
Parliamentary Debates. 3265.

4% Animals Protection Amendment Bill 1999 (Qld), Seddteading Debat&ueensland
Parliamentary Debatesl December 1999, pp. 5782—-83.
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4  Other Jurisdictions

In an effort to contain this article, and to all@@mparison with the Queensland
Parliament, | have restricted the following diséossto PMBs introduced in the
lower Houses of the various Parliaments.

4.1 Northern Territory

Standing Order 93 effectively provides that at feasery 12 sitting days,
precedence is to be given to general businessgowernment business. This allows
the Opposition and Independent Members to condticateé Members’ business
and introduce Bills. It does not appear that ther similar ‘trigger’ to require the
debate and finalisation of those Bills after a@iartime as exists in the Queensland
Parliamentary procedures. All Bills, apart fromemgBills, must sit for at least one
month before being debated: SO 178.

From 1 January 1994 to June 2003, 41 PMBs wereduated but, of those, only 3
passed all stagéS.

Bills Introduced Bills Passed

1994 1 0
1995 4 2
1996 3 0
1997 4 0
1998 7 0
1999 3 0
2000 6 0
2001 2 0
2002 7 1
2003 (to June) 4%

The PMBs that have passed into law were
* Rights of the Terminally Ill Bill 1995
» Poisons and Dangerous Drugs Amendment Bill 1995

« Local Government Amendment Bill 2062.

%0 There is only one legislative chamber in the NemthTerritory.
5! These Bills on the Notice Paper as of June 2003.
52 Information kindly provided by Mr Steven Stokes,aBtber Support, NT Parliament
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The Rights of the Terminally Il Bill 199%5NT) was introduced on 22 February
1995 as a PMB by the then Chief Minister, Marstalron, the first PMB by a
Government leader. The Bill sought to legalise an#isia in the Northern Territory
and received nationwide media, political, and puhblitention. It is understood that
Mr Perron pursued the PMB avenue to ensure opeatel@m the Bill free of party
constraints, with a conscience vote at the %nthe Bill passed on a conscience
vote by 13 votes to 12 and it commenced on 1 JOI961 It was later, and
controversially, overturned by a Commonwealth Agying on the Commonwealth
Government’s powers to legislate for the NT under Northern Territory (Self
Government) Actl978 (Cth). That Commonwealth legislation, was nically,
introduced as a PMB. Mr Perron’s PMB is probablg af the most memorable of
all PMBs passed in Australia to date. It sparketérise community, political,
religious, medical, and legal debate and was the tof a number of Parliamentary
Committee inquiries.

4.2 Western Australia

The Western Australian House of Assembly has naiBpgrocedures for dealing
with PMBs. Under the Standing Orders, PMBs areothiced and progressed
through all stages of debate in the same way ag@ment Bills but also face the
limitation that they can be dealt with only in tte set aside for Private Members’
business on Wednesdays between 4—7 pm. Thus, PM®sbe overlooked if

precedence is given to Government business or tvearher Private Members’

business?

The following table shows the fate of PMBs from 396 June 2003.

Bills Introduced®® Bills Passed

1993-1994 19 0
1994-1995 16 0
1995-1996 20 0
1996 29 0
1997-1998 25 2
1998-1999 28 0
1999-2000 24 1
2000-2001 19 0
20012002 12 1
2002— 13

53 David Nason, ‘Territory to consider euthanasia’BAlustralian 1 February 1995, p. 3.

54| am grateful to Mr Nigel Lake, Clerk Assistant ¢@edure) and Sergeant-at-Arms of the WA House
of Assembly for providing this information.

%5 Note that some Bills are mentioned more than orcatse some Bills lapsed with the prorogation
of one session of Parliament and reintroducedeahéxt session.
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205 PMBs were introduced in that period. Of thasdy 4 made it into law. Those
were

* Acts Amendment (Abortion) Bill 1998 (into the Lelgisve Council)
» Maritime Archaeology Amendment Bill 1997
* Nuclear Waste Storage (Prohibition) Act 1999

» Law Reform (Miscellaneous Provisions (Asbestos &sss) Bill 2001.

The most memorable was the Acts Amendment (AbortRii 1998 (WA) that
caught nationwide attention at the time. In Febru898, for the first time in 30
years, 2 doctors were charged under the @itninal Codewith attempt to procure
an abortion. The legal and medical professions vierewn into disarray and
women were being forced to travel interstate astatecand clinics stopped
performing the procedure. Two women were admittedhdspital after trying to
self-abort. The technical legal position was thaiminations were legal only to
preserve the woman’s life or physical safety bntpractice, they seem to have
occurred on wider grounds for many years with ngalesanction. Doctors,
concerned about the apparent change of policy ley Blirector of Public
Prosecutions, urged the Court Government to actaike the law clearer.

In March 1998, an Opposition Member, the Hon Chebdvenport MLC,
sponsored a Bill to decriminalise abortion and hawegulated under thelealth
Act 1911 where informed consent of the woman would be minimum
requirement for performing a legal abortion. As Il came into being, Ms
Davenport had discussions with the Hon Peter RbssAttorney-General. When
introducing the Criminal Code (Abortion) Amendmeill into the Legislative
Council, Ms Davenport thanked the Attorney-Genaral his staff for their efforts
and assistance in making the Bill a genuine attempe bipartisan’®

On the same day that Ms Davenport introduced hémBd the Council, the Leader
of the House, Mr C Barnett MLA, introduced the Gnal Code Amendment Bill
(the ‘Foss Bill') into the House of Assembly whidte said was ‘not strictly a
Government Bill and would allow a conscience vogeabh Members®>’ This Bill
did not remove abortion completely from @aminal Codebut allowed it in any of
four specified situations, the minimum being infedrconsent.

An enormous amount of public campaigning and lobgpyrom both sides of the
abortion debate ensued, with activists rallying sme Parliament while it
considered the new proposals. In April 1998, Ms émport’s Bill passed in the
Council by a two thirds majority. However, to avad impasse between the two

%6 Hon. C. Davenport MLC, Criminal Code Amendment (Abm)iBill 1998 (WA), Second Reading
SpeechWA Legislative Council Hansard0 March 1998, pp. 8-17.

57 Mr C. Barnett MLA, Leader of the House, Criminal Cddmendment Bill 1998WA), Second
Reading Speeclijansard Online 10 March 1998, pp. 134-37, p. 135.
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Houses, Ms Davenport negotiated with a number ahbkrs who opposed the Bill
and those who were unsure. After substantial amentsmwhich more or less
amalgamated the Davenport Bill and the Foss Billamcommodate various
concerns, the Bill was returned to the lower House.

On 22 May 1998, after a number of amendments, fheMBs passed. Under the
resulting legislation, abortion is no longer aniatable offence in WA (with a
$50,000 fine being the maximum penalty) but it revean the Criminal Code. An
abortion can only be performed under the Codeiff justified, which is defined as
being any one of four circumstances set out in Haalth Act the minimum
requirement being informed consent. Ms Davenpos diaappointed that abortion
was left in the Code although doctors were relietret the changes had created
certainty.

During the Debate, Mr Foss noted that very few peapuld look back on their
Parliamentary careers and say they had made aatitfe but

Hon Cheryl Davenport can do that. | know that s@eeple have tried to say that it
is my legislation. | assure them that it is Hon @hBavenport’s legislation and
she has done a remarkable job with it. . . . [&f®edone it without party support;
she has done it by gaining the Parliament’s supfém should be congratulated

for that

The other PMBs that received Royal assent did nbla such wide and

controversial attention. One, however, deservesf pnention. In September 1999,
the Hon Dr Geoff Gallop MLA, the then Leader of t@gpposition introduced

the Nuclear Waste Storage Facility (Prohibition)l Bi999 (WA) to prevent

the establishment of an international nuclear wakienpsite that was being
proposed by a large international company. While@2dlop acknowledged the
Government’s policy of opposing such an internatlogite, he was not confident
about policy commitments that were not enshrinelggislation®® The Bill passed

with Government support with Government amendmtntdose what it saw to be
a number of loopholes and to strengthen its prongsi

4.3 South Australia

The South Australian House of Assembly does nothaw specific Standing or
Sessional Orders dealing with the introduction mgpession of PMBs other than
one (SO 80A) providing that 2 hours on Wednesdaysthe set aside for Private
Members’ business.

%8 Dr G. Gallop MLA, Nuclear Waste Storage FaciliBr¢hibition) Bill 1999 (WA), Second Reading
SpeechHansard Onling 18 September 1999, pp. 885-88.

%9 | am grateful to Mr David Pegram of the Bills anapRrs Office of the SA Parliament for providing
this information.
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The following table shows how PMBs introduced otrer last 10 years have fared
in the House.

Bills Introduced
(excluding those Bills Passed
received from the LC)

1992-1993 7 0
1993 6 0
1994 4 0
1994-1995 15 2
1995-1996 1 0
1996-1997 11 0
1997-1998 11 2
1998-1999 8 2
1999-2000 14 0
2000-2001 28 2

The Parliament sat for just one day (5 March 2002he first session of the 80
Parliament. The House is currently in its Seconss®a’™®

2002-2003
(to June 2003) 27 7

From 1997 to June 2003, the PMBs that have passedhiv are
» Criminal Law (Sentencing Victim Impact Statemems)endment Bill 1997
» Freedom of Information (Public Opinion Polls) Amemeht Bill 1997

» Collections for Charitable Purposes (DefinitionGifaritable Purpose)
Amendment Bill 1998

» Second-hand Vehicle Dealers (Compensation Fund)ndment Bill 1998
* Netherby Kindergarten (Variation of Waite Trust)tARepeal Bill 2000
» Constitution (Parliamentary Terms) Amendment BiD2

» Statutes Amendment (Equal Superannuation Entitlésrfen Same Sex
Couples) Bill 2002

» Controlled Substances (Cannabis) Amendment BilR200
» Native Vegetation (Miscellaneous) Bill 2002
» Gaming Machines (Limitation on Exception to FreeXe)endment Bill 2002

80 As of June 2003.
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» Nuclear Waste Storage Facility (Prohibition) AmerainBill 2003 (originally
introduced as a Government Bill)

» Water Resources (Miscellaneous) Amendment Bill 2003

» Statutes Amendment (Equal Superannuation Entitlésrfen Same Sex
Couples) Bill 2003

» Statutes Amendment (Notification of Superannuakatitlement) Bill 2003.

The increase in the numbers of PMBs introduced @agted since 1997 may be
because after the October 1997 election, the Li@owernment did not have a
clear majority and relied upon the support of Naaio Independent Liberal, and
Independent Members to govern. Following the Felyr@@02 election, the Labor
Party was a minority Government. In the sessioRarfiament up to June 2003, of
the 7 PMBs passed, 5 were introduced by LiberatyPdembers, 1 by a Labor
(Government) Member and 1 by an Independent Mefiber.

4.4 Tasmania

The current Sessional Orders in the Tasmanian dPaeht provide that Private
Members’ business has priority from 3.30 to 6.00 @mWednesdays. Sessional
Order 13 states that Private Members’ businesshiigtbeen on the Notice Paper
for the period required by the Standing Ordersaited on by the Leader of the
Opposition, the Tasmanian Greens and GovernmentpWhspectively, in
accordance with a specified weekly rotation (whatfernately gives precedence to
the Opposition then to the Greens). The Membeingatin an item may state that
after the time for debate on that day, the masi¢o ibe voted upon. This Sessional
Order facilitates the debate on and finalisatio®®®Bs to a greater extent than do
procedures in most other jurisdictions (other tareensland), although the time
set aside for debate is only half an hour.

The growth in PMBs introduced into the House of éably since the late 1990s
appears to coincide with the changes to the SedsiGmders and with the
succession of minority Governments that have reled the support of the
Tasmanian Greens and Independents. The Greensarticutar, have been
reasonably prolific in their presentation of Billswill be noted, however, that the
number of PMBs receiving Royal assent has not eararkably different from

other jurisdictions.

The following table shows the outcome of PMBs ia Liegislative Assembly from
1993 to June 2003.

51| thank Ms Jenni Newton-Farrelly in the SA Parlentary Library for her assistance.
%2 | thank Mr Shane Donnelly, Clerk Assistant and Sang-at-Arms, House of Assembly Tasmanian
Parliament for the following information.
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Bills Introduced Bills Passed
1993 9 0
1994 5 0
1995 11 0
1996 20 1
1997 26 2
1998 21 3
1999 4 3
2000 4 0
2001 13 3
2002 7 0
2003 (to June) 6 1

The 13 PMBs that have received Royal up to June 2083 a

» Parliamentary Salaries and Allowances AmendmentlBB6

* Criminal Code Amendment Bill 1997

» Constitution (Legislative Council) Special Provisso(No 2) Bill 1997
» State Policies and Projects Amendment Bill 1998

* Local Government Amendment Bill 1998

» Parliamentary Reform Bill 1998

* Criminal Code Amendment (Discipline) Bill 1999

* Education Amendment Bill 1999

* Freedom of Information (Cabinet Exemptions) Amendutrill 1999
» Constitution (Doubts Removal) Bill 2001

* Criminal Code Amendment (Interfering with WitnegsBsgl 2001

* Criminal Code Amendment (No 2) Bill 2001

* Local Government (Rates and Charges) Remissionsxdment Bill 2003

The growth in PMBs introduced into the House of éxably since the late 1990s
appears to coincide with the changes to the SeasiGnders and with the
succession of minority Governments that have reled the support of the
Tasmanian Greens and Independents. The Greensariicutar, have been
reasonably prolific in their presentation of Billswill be noted, however, that the
number of PMBs receiving Royal assent has not lvegrarkably different from

other jurisdictions.
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A noteworthy PMB in recent years is the CriminaldecAmendment Bill 2001
(Tas). The Bill was prompted by anxiety in the noatliprofession when a medical
student sought a police investigation of abortigacpces at the Royal Hobart
Hospital where the procedure had been performecb¥er 30 years. The legal
position was, however, unclear. The Tasmanian Rreracalled Parliament on 19
December 2001 to allow Health Minister, the Honyddidckson MHA, to introduce
a Private Member’s Bill to provide specifically fohe circumstances in which
abortions could be legally performed, and creattaggy. The Bill passed both
Houses on 20 December 2001 on a conscience vatgpdiars obvious that this Bill
was essentially a Government Bill in all but name.

4.5 Victoria

The Standing Orders and Sessional Orders for toeoNan Legislative Assembly

do not make any specific provision for PMBs andause Government business
tends to take precedence (see SO 14), such Bdlgae. It is understood that
Private Members do give notice of their intentienintroduce a Bill reasonably

often but leave is usually refused, resulting iattinotice becoming a general
business item and then languishing because of rieitp given to Government

business$?

The following table indicates the fate of PMBs beén 1993 and June 2003.

Bills Introduced Bills Passed

1993 1 0
1994 0 0
1995 0 0
1996 0 0
1997 0 0
1998 0 0
1999 0 0
2000 2 1
2001 2 1
2002 1 0
2003 (to June) 0

The 54" Parliament (1999—2000) produced a number of PNdBshably due to the
different composition of the two Houses and the &opment’s position in the
Assembly.

8 | am grateful to Ms Bridget Noonan, Acting Seniarlmentary Officer, Legislative Assembly
Procedure Office for providing me with this inforticen.
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Of the 6 PMBs introduced into the Assembly, 2 hpassed all stages. The first was
Petroleum Products (Terminal Gate Pricing) Bill @0Wic), introduced by an
Independent Member, Mr Russel Savage MP, in Seme2®00 with the aim of
addressing petrol pricing issues. The Governmeppatied the Bill in principle but
insisted on a number of amendments before it cbalgassed. The other Bill was
the Scotch College Common Funds Bill 2q¥ic), introduced by the then Shadow
Minister, Mr Robert Doyle MP. Mr Doyle noted thatMBs have been used
previously to enable the establishment of commar$ufor other non-government
schools, educational institutions and other bod@seducational or charitable
purposes?

4.6 New South Wales

The Standing Orders for the NSW Parliament do ritgréntiate between Members
and Ministers in reference to proceedings on BiKsept that only a Minister is able
to declare a Bill to be an urgent Bifl.However, during the 3D Parliament,
procedures were introduced to facilitate debateand,finalisation of, PMBs.

The following table shows the progress of PMBs tigiothe Legislative Assembly
from 1994 to June 2003.

Bills Introduced Bills Passed
1994 60 3
1995-1996 21 1
1996-1997 33 6
1997-1999 26 0
1999 1 0
2000-2002 23 0
2002-2003 (to June) 30 1

11 of the 194 PMBs introduced have passed intadiaring that period. Those are

* Farm Debt Mediation Bill 1994

» Industrial Relations (Contracts of Carriage) BBIo#

» Local Government (Boarding and Lodging Houses) Admeent Bill 1994
* Queanbeyan Showground (Variation of Purposes)1B5

» Lane Cove National Park (Sugarloaf Point AdditioBa)) 1996

» Parliamentary Precincts Bill 1997

% Mr R. Doyle, Scotch College Common Funds Bill 200icfVSecond Reading SpeesticHansard
Online (House of Assembly), 28 November 2001, p. 2033.

% | am grateful to Mr Gary O’Rourke, Parliamentanyicr, Procedure Support, NSW Legislative
Assembly for the following information.
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» Public Servant Housing Authority (Dissolution) B11996
» Traffic Amendment (Learner Driver Supervisor) BiB96
» Trustee Amendment Bill 1996

* Warnervale Airport (Restrictions) Bill 1996

» Environmental Planning and Assessment Amendmdagél Backpacker
Accommodation) Bill 2002.

4.7 Australian Capital Territory

The fortune of PMBs in Australian Capital Territdrggislative Assembly displays
some unusual features. Since 1993, 240 PMBs haee b#roduced into the
Legislative Assembly (the ACT having only one hquaed 121 of those have
passed® Since obtaining self-government in 1989, thereehbgen a number of
minority Governments and some coalition Governmehiiere has been no strong
governing party. At present, the Labor Governmesiti$ 8 out of 17 seats. The
consequence is that the Opposition and other pasiech as Independents and
Greens) have been able to combine to have thels Bassed into laf. This
unusual situation has been sustained for over adgec

There are no Standing Orders or Sessional Ordabngdespecifically with the
introduction and debate of PMBs and these undehgo same initiation and
presentation process as Government Bills. No tiamedr is provided for the
resumption of debate for either type of Bill afitsrintroduction.

The following table provides some idea of the vashbers of PMBs that are dealt
with in the Assembly.

Bills Introduced Bills Passed

1993 21 5
1994 18 12
1995 10

1996 21

1997 28 25
1998 31 8
1999 33 17
2000 26 16
2001 19 17
2001-2002 28 10
2003 (as at May) 5 1

% As at 8 May 2003.
57 | am grateful for the advice of Mr Tom Duncan, iagt Clerk of the Legislative Assembly for the
Australian Capital Territory.
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Some of the PMBs that have received Royal asserd Haalt with significant

issues. For example, an amendment toGhmes Actl900 to create an offence of
using the Internet to procure a child for sexudivitg or expose a child to

pornography began life as a PMB. That Bill wasddtrced by an Independent
MLA on 9 August 2001 and passed, with amendmernits, @overnment support.

Recent amendments introduced by the Beattie Gowarhmo outlaw such

activities under the Queenslar@timinal Code 1999 were based on that ACT
legislation.

Another noteworthy PMB concerned abortion law raforin 1998 the ACT
Assembly passed thdealth Regulation (Maternal Health Information) AL®98
amid some controversy. The legislation was intreduas a PMB by a ‘pro-life’
Independent Member. The Act appeared to restriottin for ACT women by
imposing additional obligations. For example, itcéime a requirement that a
woman seeking termination be provided with inforio@tabout risks of abortion
and risks of continuing with the pregnancy and tehé be shown pamphlets
containing pictures of foetuses at various stagedewelopment. The 1998 Act
was opposed by many ACT residents and polling atdd that 65 per cent
of respondents favoured abortion on request. Ineber 2001, when the new
Government came to power, Speaker Wayne Berry Mhi##oduced a PMB to
repeal the 1998 Act and another Bill to repealahertion provisions of th€rimes
Act 1900.

On 21 August 2002, both Bills were passed on aaense vote by the narrowest
of margins — 9 votes to 8. To enhance supportHertivo Bills, amendments were
made to theMedical Practitioners Acl930to ensure that abortion would only be
carried out by medical practitioners in registerftilities. The legislation
introducing the amendments was also a PMB.

If Private Members in the ACT are more likely théweir interstate counterparts to
get their Bills through, there is potential for PBM® deal with controversial issues.
This development has been observed above.

4.8 Commonwealth

The Standing Orders and Sessional Orders for thaesélmf Representatives
allow Private Members’ business to take precedeach sitting Monday (SO 101
and SO 104). The procedure for bringing on PMBsetsout in SO 104A. Notices
by Private Members of their intention to presenBifl stands referred to the
Selection Committee and these have priority oveeonotices of the day. Once
called on, the Member presents the Bill and mawlsjeiefly in support of it. It is

then read a first time and the motion for the SdcBeading is set down on the
Notice Paper for the next sitting. Where the motisragreed to by the House,
further consideration of the Bill is accorded preece over other Private
Members’ business and the Committee may allot tifoesconsideration of the
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remaining stages of the Bfff. The Office of the Clerk of the House will usually
draft PMBs.

Note that Sessional Order 104B allows the Clenetnove a Private Member’s Bill
from the Notice Paper if it has not been re-acadéority on any of the next eight
sitting Mondays.

Of the PMBs presented in the House since 1901, dihigve passed into law. Since
1993, that number has been 2.

Bills Introduced Bills Passed

1993 6 0
1994 3 0
1995 5 0
1996 8 1
1997 10 0
1998 8 0
1999 10 1
2000 14 0
2001 19 0
2002 14 0
2003 (to June) 2

The first of 2 Bills that passed into law was thétlanasia Bill 1996 (Cth) (referred
to earlier) introduced by a Government Member ot©28&ber 1996 to overturn the
NT euthanasia laws, dealt with above. That Bill Halsupport of the Government.
A comment was made that the Bill was a constitaicattack on a law validly
passed by another Parliament and that there wasason why other PMBs could
not undo other laws of states and territories simdlar way®

The other Bill was the Adelaide Airport Curfew BiID99(Cth) introduced by Mrs
Chris Gallus on 22 March 1999 after it had previpuapsed at the dissolution of
Parliament prior to the 1998 Federal Electionald ithe support and concurrence of
the Prime Minister which may have contributed sositiccessful passage.

The small number of Bills to have received Royadem$ does not reveal the
upsurge in the number of PMBs introduced in the fagears, particularly since
2000. On 13 March 2000, 4 PMBs were presentedpparant record for any one

% See also SO 331 regarding the process by whicBetestion Committee arranges Private
Members’ business.

5 Hon N. Dondas MP, Euthanasia Bill 19@®th), Second Reading Debaktguse Hansard28
October 1996, p. 1593.
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sitting day’® As is the case in other jurisdictions, PMBs haealtwith a diverse
range of topics including euthanasia, sale of tobat minors, employment
protection, trade practices, and constitutionadmaf

If the success of a Bill can also be measuredsiyripact on the legislative process,
then although few PMBs (and only 2 in the past degfdave become law, others
have found their way into Government laws. An eximp a PMB dealing with
uniform divorce laws that was later integrated iGtovernment matrimonial causes
legislation’™

The mandatory sentencing issue was also pickechug Bill introduced in the

Senate and later, by the then Opposition LeaderBbazley, in the House. The
Human Rights (Mandatory Sentencing of Juvenile @férs) Bill 2000 (Cth)

concerned abolition of mandatory sentencing lawthen Northern Territory. The
Bill aroused media publicity and community debdewever, it ultimately lapsed
and the NT Parliament addressed the issue by inting its own legislation.

It appears that the Senate has no specific StanQimigrs relating to Private
Senators’ Bills’? Since 1994, 107 Private Senator’s Bills have bernduced. No
Bills have passed both Houses.

4.9 National Statistical Overview

The next table indicates the number of PMBs thaehaseen introduced and the
numbers that have received Royal assent since £984.some jurisdictional
statistics cover financial years while others cazaendar years, comparisons were
difficult to make on a year-by-year basis.

5 Conclusion

If the success of a PMB is judged in terms of itigtto achieve Royal assent, then
that success will be determined by Parliamentaoggatures. If Standing Orders or
Sessional Orders permit the introduction of a PMB provide a mechanism for it
to be debated until finalised, it is more likely become law. Parliamentary
procedures are usually controlled by the goverpiagy. The finalisation of PMBs
seems best facilitated by the current procedurdgheniTasmanian and Queensland
Parliaments. While in Tasmania, many PMBs have betaduced and a number
passed, in Queensland, only 1 Bill has receive@rdssince the new Sessional
Order was introduced in 1998.

0 *Did you know? Private Members can lay down the'|®@. 14.

1 Did you know? Private Members can lay down the law14.

2| thank Ms Vicki Bradley of the House of Represen&s Chamber Research Office for providing
me with the above information and for informaticasped to her by the Senate Table Office.

" Some jurisdictions have provided figures from 1894vards.
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1993"* to 2003™

PMBs Introduced PMBS Passed
Commonwealth 99 2
Queensland™ 62 3
Northern Territory” 41 3
Western Australia’™ 205 4
South Australia 135 15
Tasmania 126 13
Victoria 6 2
New South Wales™ 194 1
Australian Capital Territory 240 143

However, if ‘success’ can be measured in termsnfiiencing the workings of

Parliament in general, it could be argued that nfakiBs have accomplished that
aim. The ‘success’ may be that the PMB has provatedutlet for debate and for
Members to air issues without the constraints ofydanes. A PMB might also raise

public awareness important issues, stimulate contynaiebate, and test public
feeling about a matter before the Government takgsaction. It might also prompt
a Government to act by holding an inquiry or iritig legislation. PMBs that

become law may contain measures that serve a e=d but are of such a
controversial or politically sensitive nature thia® Government may be inhibited in
taking the initiative itself.

Therefore, it could be argued that PMBs do haveurctfon in maintaining
Parliament’s importance in the Australian systendemocratic government and
demonstrate the representative and participatqrgats of the democratic process.
It might be argued also, that PMBs fit within orgpect of the concept of a ‘liberal
democracy’ in the sense of facilitating communitgess to the parliamentary and
legislative process, despite the increasing Goventrdominance of the executive
and the legislative arms of government.

Arguably, PMBs do keep the legislative process m@presentative, vibrant,
interesting, and open to all Members, not just ¢hos the Government front
benches. They allow healthy and extended debateisswmes that matter to
constituents and might not otherwise come to the. fo A

" Some 1994 figures are for 1993—-1994 and will kcted accordingly.
S To May/June 2003.

76 Since 1992.

" Figures provided are from 1 Jan 1994.

"8 Figures provided for financial years commencing3:91994.

® Figures provided are from 1994 session.



