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Abstract

This paper assesses the view that the Executivasindnce of a lower house
renders the Opposition powerless. It examines tfeete&veness of the Opposition
and Independent members in scrutinising governmenposals and legislation,
questioning the Executive and criticising its adstiation in the Legislative
Assembly of New South Wales. In particular it exaes whether minority
government increases the opportunities for, andcéffeness of, those members
not supporting the Government. Comparison is nizetereen the 50 Parliament
(1991-1995), where non-aligned Independent mentheldsthe balance of power
and subsequent Parliaments where the governing pastheld a majority of seats
in the Legislative Assembly.

Introduction

Since the 1890s the New South Wales Legislativeedsdy has colloquially been
known as the ‘Bear Pit’, a reference to the cortiibonal style of debate in the
Legislative Assembly. As Hogan notes ‘the “beaf,p# a reference to the abusive
language, personal invective, and occasional palysiassault that have
characterised the conduct of parliamentary busia¢sgarious times:' It is also

" Legislative Assembly of NSW. Submitted as parthef ANZACATT course March 2005
! Hogan, Michael, ‘Cartoonists and Political Cynisisin The Drawing Board: An
Australian Review of Public Affai(1), July 2001, pp. 27-50, at p. 40.

Australasian Parliamentary Revie®pring 2007, Vol. 22(2), 137-154.
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purported that this long-standing description o thegislative Assembly as an
arena of fierce political debate reflects the ‘vénntakes all'’ approach that
characterises New South Wales polifics.

This ‘winner takes all’ approach is enforced by tiggdity of the party system that
exists in New South Wales and the majority govemmsiethat are, almost
invariably, formed by virtue of it. Many commentegdave argued that the rigidity
of the party system subverts parliamentary govemrby leaving control in the
hands of the Executive Government and makes theos)m in a lower House
powerless.

That the Opposition lacks power in lower houseseapp to go against the
traditional notions of responsible government, Whim theory is where the
Executive is answerable to the Parliament and rin tie Parliament is answerable
to the people through the electoral prodessowever, as noted by Gaudron,
Gummow and Hayne JJ Egan v Willis responsible government in contemporary
times ‘reflects the significant role of modern pickl parties, one of which, in the
ordinary course “controls” the legislative chamberin a bicameral system, at least
the lower house.’

In the Legislative Assembly of New South Wales, Hasis of the Government'’s
control over the business of the House is standirdgr 110 (as amended by
sessional order), which provides that governmersinass has precedence at all
sittings except ‘General Business Days’. This aantof business by the
Government is complemented by its ability to susipgianding and sessional orders
to control business in ways other than specifietthénstanding orders of the House.

However, it is argued that Opposition parties atid provided with many
opportunities to influence proceedings in Parliatmeven when the Government
has control of business. As notecdrskine May's Parliamentary Practice:

... there is a sense in which all government timegjisally Opposition time.
Opposition parties’ use of the numerous opportesiéivailable influences the way

Smith, Rodney, NSW public sector expanded texipsttiing the National Integrity
System Assessment (NISA) Draft Repdtthaos or Coherence: Strengths, Challenges
and Opportunities for Australia’s National IntegritSystemsNovember 2004, p. 5
available at http://mww.griffith.edu.au/centre/Kegl/nisa/nswexpandedtext.pdf accessed
15 February 2005.

See for instance, Evans, Harry, ‘Party Governmdrte Australian Disease and
Australian Cures’, inLegislative Studie§(2), Autumn 1993, pp. 17-23 and Chalmers,
Jim, and Davis, GlynPower: Relations between the Parliament and thectties
Research Paper No. 14 2000-01, Department of therfantary Library, Australian
Parliament, p. 3.

Jaensch, DeanThe Australian Politics Guide1996, South Melbourne, Macmillan
Education Australia, p. 197.

® Egan v Willis (1998) 195 CLR 424 at 449.
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in which the proceedings of the House in governrtiere are conducted and is
thus of the first importance in the distributiontbé time available for business in

any sessiofi.

Having the ability to influence the business of tHeuse and to utilise the
procedures available in the House is importanttiimse members not supporting
the Government to be able to exert some controt thes Executive. As Reid and
Forrest note:

For most parliamentarians their ability to contle Executive Government
depends upon the opportunities they have to usautierity of their house or of
the position they hold in it to pass legislatiort@drive home their enquiries in

questioning or criticising executive ministers ahelir officials’

This paper assesses the view that the Executivasircince of a lower house
renders the Opposition powerless. It examines tleeteveness of the Opposition
and Independent members in scrutinising governnpeoposals and legislation,
questioning the Executive and criticising its adistitation in the Legislative
Assembly of New South Wales. In particular it exaes whether minority
government increases the opportunities for, anectiffeness of, those members not
supporting the Government.

Comparison is made between thé"$tarliament (1991-1995), where non-aligned
Independent members held the balance of powerwrskgquent Parliaments where
the governing party has held a majority of seathénLegislative Assembly.

General Government Legislation

The Opposition in the Lower House is important &rsuring that policies and
proposals brought before the House are criticadlysdered. As Griffith and Ryle
argue:

The Opposition must ... look critically at all poks and proposals brought before

the House by the Government and then oppose apdséible, delay or even

prevent the implementation of those proposalsrisiers undesirabfe.

Part of this critical consideration is ensuring tttal legislation receives due
process. In order to perform this role effectivéig Opposition must be provided
with opportunities for deliberation and to propaggosing points of view. The
Standing Orders of the House set out the timefram&hich legislation is to be

® McKay, Sir William (ed.),Erskine May's Treatise on the law, privileges, @edings,
and usage of Parliamen23° edition, 2004, p. 318.

" Reid, G.S. and Forrest, MartyAustralia’s Commonwealth Parliament 1901-1988: Ten
Perspectives1989, pp. 343—4.

8 Griffith J.A.G, and Ryle, Michael with M.A.J. Whker-Booth, Parliament: Functions,
Practice and Procedure4989, p. 338.
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passed by the House. Standing Order 198 of theslagiyie Assembly provides that
following the Minister's second reading speech dehs to resume five clear days
ahead, providing all members with adequate timeottsider legislation. However,
in recent times when the government has had a kaaerity in the House, this
timeframe has not been adhered to and, on numemssions Bills have been
passed through all stages in one sitting, as iilteti in the following table:

) Average number of bills passed in one sitting after standing
Parliament . .
orders have been suspended to provide for this
50t (1991-1995) Minority Government 4.75
515t (1995-1998) Majority Government 7.5
527 (1999-2002) Majority Government 7.25
531 (2003-2007) Majority Government 19

This could mean that legislation is not receivitig tdue process and scrutiny
warranted because the Opposition and Independemibere do not have time to
prepare themselves for an informed debate of theessinvolved. Quick passage of
legislation may not provide adequate time to soiséi legislative proposals.
However, many important issues are discussed inHbase in response to
questions or in the media prior to being introducEdr example, theéSpecial
Commissions of Inquiry (James Hardie Records) Ammemd Bill 2004 dealing
with the asbestos-related disease liability of ¢cbmpany, had been the subject of
questions in the House and much media attenticr poiits being passed through
all stages by both Houses on the same day. Thisahkg provides the Opposition
with time to prepare for the debate of such legizta

Furthermore, some significant pieces of legislativay be released as an exposure
draft to enable public discussion and consultatdbout the proposed legislation.
For instance, theélealth Legislation Amendment (Complaints) Bills tabled as an
exposure draft on 14 September 2004 and the MinisteHealth invited public
comment on the proposed legislatfoRollowing a period of consultation the bill
was introduced in the Legislative Assembly on 26oDer 2004. This process
arguably provides the Opposition with an ample timeconsider the legislation
even if the Government decides to take it throinghHouse in only one sitting.

In addition to having limited time to prepare foebdte, those members not
supporting the Government also have limited opputies to amend legislation
before the House. From an analysis of the legisiationsidered in the Committee

® Legislative Assembly of New South Wales 2004, G863.
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of the whole stage i.e. the stage where legislasogiven detailed consideration
and amendments can be proposed, it is evidentrtbie legislation is considered in
the Committee stage in a ‘hung’ Parliament in congpa with a majority
Parliament. During the 80Parliament approximately 32% of all bills passestav
considered in the Committee of the Whole stages Téll to 25% during the 51
Parliament (1995-1999) and to 16% for th& Brliament (1999-2003).

It is also evident that Opposition and Independeembers have more influence in
amending proposed legislation in a lower houseautta government majority. For
example during 1994 the Opposition/Independent neembwvere successful in
having their amendments adopted during the comengtage in as many instances
as the Government members. However by 2002 90%mehdments adopted came
from Government members and only a small humbemoéndments proposed by
the Opposition/Independents were adopted. Thisdhgower by the Opposition to
amend proposed legislation has been criticised émbers of the Opposition. For
example, Michael Richardson MP, Liberal Member Tdre Hills noted that the
quick passage of legislation through the Legistathssembly including the fact
that amendments proposed by the Opposition aresedbusly considered is
subversive of the rights of a member. He commented:

| am disappointed at the Minister's response.df@overnment wants further time
to consider the Opposition amendments it woulddp@priate to adjourn the
debate at this stage, consider the amendmentsitakeehe consultation that the
Minister has promised and then come back to the®ka It would not waste our
time. If the Government then supports the amendsrtbely can be passed in this
Chamber and the Government can debate whatevaniswo in the other House.
The lower House is the House that represents tbpl@eWe all have individual
electorates to which we are beholden. That is @4etily true of country members,
who are most affected by this bill.

It would be a complete abrogation of our respotigiand their responsibility to
their constituents if we were simply to take thev&@mment on trust over these
amendments and leave consideration of the amendnwetite upper House. If the
amendments are passed in the upper House thelyawvél to come back here for
further consideration and ratification. That invedvan awful lot of duplication.
The most sensible course of action for the Govenmtmequestionably would be to
adjourn the debate. The debate can be resumedveektand the Government can
come back with a firm position on the amendmentshéuld tell us where it stands
on these important issues that affect its consitaf8

This limited opportunity to oppose and amend legish is also reflected in the
attitudes of the members in the House. For exaniplescent times members of the
Opposition will note that more detailed considenatio legislation will be given in

the Legislative Council, where the Government dugshave a majority and hence

9 New South Wales Legislative Assembly, Parliamgnfebates, 20/10/2004, pp. 11687—
8.
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the power to take legislation through as it deepma@priate'’ Peter Debnam MP,
the Liberal Member for Vaucluse commented in relatio theLaw Enforcement
(Power and Responsibilities) Amendment (In-Car ¥idgystems) Billon 7
December 2004:

I am pleased to have the opportunity to speakisobili, which the Opposition will
not oppose in this House. However, we will contitmeeview it, consult with
interested parties and raise any concerns abouthe other place in the remaining

days of these parliamentary sittinlgzs.

Private Members’ Bills

In addition to being able to scrutinise legislatiotroduced by the Government,
Opposition and Independent members can suggesowamients to legislation by
initiating their own legislation. These take thenfioof private members’ bills.

Reforms introduced during the ®%0hung’ Parliament provided for broader
opportunities for private members to raise issuesnitiate legislation with the
introduction of a ‘General Business Day’ each miftweek. This procedure was
introduced by way of a sessional order and wastaddpy the House as a standing
order when new Standing Orders were adopted in.1994

To complement this procedure a further sessionderomwas introduced that
provided an opportunity for the House, on the motb a private member, to jump
the resumption of the debate on any private merali®l’ to the head of the queue
for consideration that day. This procedure has beeorporated into the standing
orders of the House.

Overall the new procedures adopted during th& B@rliament provided an
expedient means for the consideration of privatenbers’ bills. However, the
effectiveness of the new Assembly procedure wagdidrby the lack of a similar
procedure in the Legislative Council (only 15 bitiat of 112 introduced in the
Legislative Assembly under this procedure were ghsyy the Parliament). During
this period Opposition and Independent memberodioired about 84% of the
private members’ bills into the Assembly with osigven out of sixty eight passing
the Parliament. In comparison, half of the privaembers’ bills that were
introduced by Government backbenchers and passedhdyAssembly were
subsequently passed by the Parliament. This wasubeonvhen private members’
bills of Government members reached the Councilirzsidter took over its carriage
and it was dealt with as government business.

1t should be noted that the Legislative Counciésithave provision to enable a bill of an
urgent nature to be passed through all stagesersitting with the consent of the House.
See Standing Order 138 of the Legislative Council.

2 New South Wales Legislative Assembly, ParliamenEebates, 07/12/2004, p. 13421.
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The following table provides a summary of the pivenembers’ public bills that
have been passed by the Parliament since 1991.

Number of private Number passed — Number passed — | Number passed —
Parliament members’ bills Government Opposition Independent
introduced members’ bills members’ bills members’ bills
50t Parliament
1991-1995 "2 8 4 3
51st Parliament
1995-1999 8 S 2 1
2
52" Parliament 86 (introduced in LC 1 3
1999-2003 and taken up by
Government in LA)
534 Parliament
2003-2007 32 0 0 0

It is evident that few private members’ bills agsped by the Parliament regardless
of whether there is a majority Government or nohilé/the bills introduced by
members supporting the Government appear to be suaeessful, those passed by
the Parliament are not significantly higher thanost introduced by
Opposition/Independent members, and during th& Barliament were lower.
Given this, private members’ bills do provide ptazanembers of all persuasions
with some opportunities to initiate legislation aheé reforms that were brought in
during the hung Parliament continue to exist in aus¢ with a Government
majority.

Examination of Expenditure and Public Accounts — Aypopriation
Bills and Budget Debate

Under the provisions of th€onstitution Act 190ZNSW) all bills appropriating
public money must originate in the Legislative Aabéy. Section 5 provides:

The Legislature shall, subject to the provisionghef Commonwealth of Australia
Constitution Act, have power to make laws for teage, welfare, and good
government of New South Wales in all cases whatsoev

Provided that all Bills for appropriating any paftthe public revenue, or for
imposing any new rate, tax or impost, shall origgna the Legislative Assembly.

Section 5A of the Act ensures that any legislatg@propriating money for the
‘ordinary annual services of the Government’ canassented to regardless of
whether the Legislative Council agrees with it ot.rit provides:
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(2) If the Legislative Assembly passes any Bill egguiating revenue or moneys
for the ordinary annual services of the Governnagut the Legislative Council
rejects or fails to pass it or returns the Bilthe Legislative Assembly with a
message suggesting any amendment to which thelaggesAssembly does not
agree, the Legislative Assembly may direct thatBhiewith or without any
amendment suggested by the Legislative Councibrbsented to the Governor for
the signification of His Majesty’s pleasure thergand shall become an Act of the
Legislature upon the Royal Assent being signiftleetéto, notwithstanding that the
Legislative Council has not consented to the Bill.

(2) The Legislative Council shall be taken to h&aited to pass any such Bill, if
the Bill is not returned to the Legislative Asseynbithin one month after its
transmission to the Legislative Council and thesi&escontinues during such
period.

(3) If a Bill which appropriates revenue or monéysthe ordinary annual services
of the Government becomes an Act under the prawsid this section, any
provision in such Act dealing with any matter ottiean such appropriation shall
be of no effect.

Given this, the Opposition in the Lower House hasnaportant role in examining
the Government's expenditure and the public acaoufihe budget debate is an
important part of examining the Government’s expieme as it allows members to
criticise the Government’s proposed expenditure e upcoming year. The
average time spent on the budget debate has biklnctansistent throughout the
50", 51 and 52 Parliaments. However, for the two budgets thatehbeen
brought down during the period of the &®arliament under examination, the
Appropriation Bills have been introduced late imgdwand only a limited amount of
time has been spent debating them prior to theisauge through the House. In fact
in both 2003 and 2004 the Leader of the Oppos#iwhthe Leader of the Nationals
were the only members of the Legislative Assemblowspoke on the
Appropriation and cognate bills prior to their pgs through the House. This
action shows that the majority party can leave passage of the annual
appropriation bills until the last minute and natoyide the Opposition with
adequate time to scrutinise the legislation prioits passage. It is common for the
Government not to give the Opposition copies of Appropriations Bills in
advance of the debate.

It should be noted that in recent years the Howserhade provision for a ‘take
note’ debate to occur on the annual appropriatiie o that those members who
had not spoken in the second reading debate wdeetabspeak on the bills.
However, this ‘take note’ debate is perfunctoryitas done after the bills have
already been passed through the Parliament.

Estimates committees also provide a mechanismhi®Qpposition to examine the
Government’s expenditure. Standing Order 284 pewithat a Ministemay move

to establish Estimates Committees by the Legigafisgsembly. There is however
no requirement for the House to appoint such cotesstand the House has not
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appointed estimates committees since tHePliament, with the results that there
are few real opportunities for members of the Ofijmrs in the Assembly to
question Ministers as to their proposed expendituttbe upcoming financial year.
The Legislative Council has established estimatesngittees but the members of
the Legislative Assembly cannot participate in éhgsoceedings. Furthermore,
these estimates committees are somewhat ineffegiteeat that the proceedings are
held after the Parliament has already approvedatimeial appropriations and also
because of the limited power given to the Upperd¢oin relation to appropriation
bills under the provisions of th@onstitution Act 1902NSW).

Examination of Delegated Legislation

Delegated legislation is ‘legislation made not dilke by an Act of Parliament, but
under the authority of an Act of the ParliamefitThe Parliament is able to
examine and control delegated legislation throbghdisallowance procedujré.

Part 6 of thelnterpretation Act 1987(NSW) provides for the making and
disallowance of statutory rules. Under the provisiof the Act statutory rules must
be tabled in each House within 14 sitting days @h@ made and either House of
the Parliament may disallow the whole or a portid@a statutory rule. This is done
by the House passing a resolution. Notice of a anoto disallow a statutory rule
must be given within 15 sitting days of the statyitale being tabled in the House.
If a notice of motion to disallow a rule is givahge period during which the rule
may be disallowed in that House extends until timdice of motion is disposed of
one way or another.

The importance of the disallowance procedure ideiin the procedures that have
been adopted in relation to it. Standing Order d23he Legislative Assembly
accords any notice for disallowance precedence;iwdmsures debate is brought on
and not delayed by the Governing party. The Governirnould delay the debate on
a disallowance motion by using its number to sudmtanding and sessional orders
but this does not occur. In a majority House, theneo reason to delay the debate,
as the numbers will ensure any motion for disalloggais negatived on division.

Almost all motions for disallowance come from Opfos or Independent
members. The following table lists the number ofiores moved for disallowance
and the number that were passed by the Legislassembly during the 30and
subsequent Parliaments.

Parliament Motions for disallowance moved Motions for disallowance passed

50t Parliament (1991-1995) 14 8

3 Harris, lan (ed.)House of Representatives Practi2@01, 4 edition, p. 392.
% bid, p. 393.
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515t Parliament (1995-1999) 9 0
52" Parliament (1999-2003) 3 0
53 Parliament (2003—current) 2 0

Clearly, the Opposition is only successful havindisallowance motion agreed to
in a hung Parliament. The number of motions iretiaby the Opposition has
become fewer, due no doubt to the Opposition’s emess that without having the
numbers in the House such motions will fail. Asatbta disallowance motion can
be moved in either House. Given that there is neegonent majority in the

Legislative Council, the Opposition may leave itheir colleagues in that House to
move disallowance motions where such motions havgreater chance of

succeeding.

Overall the disallowance procedure is completesffective as a mechanism to be
used by the Opposition in a House in which the @Guwent has a majority.
Nonetheless, as noted by Griffith and Ryle the pdoce provides opportunities for
the Opposition to debate matters that might otherwiever be brought before the
House®®

Seeking Information On and Clarification Of Governent Policy —
Questions

Questions are an important mechanism for the Opipndio elicit information and
clarify the policies of the Government. A®use of Representatives Practitees:

It is fundamental in the concept of responsibleaggoment that the Executive
Government be accountable to the Parliament. Thaadiy of the House of
Representatives to call the Government to accogéads, in large measure, on its
knowledge and understanding of the Government'®igsland activities. Questions

without notice and on notice play an important frathis quest for informatioh’

The effectiveness of questions, both with and withootice, is questionable.
Traditionally the purpose of questions is to ‘obtanformation or press for
action.”” However as one commentator has noted this ideladrid to achieve in
reality:

We have seen that ‘obtaining information’ is natay}s effective. Government

give half-answers or refuse to answer particulastjans at all. ‘Pressing for
action’ is also not always effective: an MP maydfimriting to a Minister or

lobbying in some other, more private, way has beésults:®

15 Griffith J.A.G, and Ryle, Michael with M.A.J. Whiee-Booth,op. cit, p. 350.
'8 Harris, op. cit, p. 515.

" McKay, op. cit, p. 345.

18 Silk, Paul,How Parliament Works1987, p. 197.
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Questions Without Notice

Under the Standing Orders of the Legislative Asdgntbe period for questions
without notice, or what is more commonly known @siestion Time', is to be for a
duration of 45 minutes or until 10 questions hagerbanswered, whichever is the
latter. The standing orders also provide that thader of the Opposition is entitled
to be called first and Ministers seeking to provideditional information to
guestions previously answered can do so at thdwgion of question timé&?

Question time is used by the Government to highlggbposals, new initiatives and
proposed legislation. This is achieved by Goverrtnmeembers asking questions
that have invariably been pre-arranged or what Heeme known as ‘Dorothy-
Dixers'?® The provision of information on new Government gosals, both
policies and legislation, is not strictly within czdance with the rules of the
House. Whilst there is nothing in the standing sderohibiting a Minister for
making announcements of government policy in respoto a question, other
procedures are in place for such announcementsistdia are afforded an
opportunity to make Ministerial Statements and thithe time when new policies
should be announced. The procedure provides thertyyity for the Opposition is
respond to the statement which may be a reason Mmasters would rather
incorporate the information as part of an answer.

The standing orders do however provide that memibmild not anticipate
debaté’ which if interpreted strictly, includes providingnformation about
legislation that has been given notice of. In pcacmembers are able to ask a
guestion which seeks to elicit facts about legisiathat is to be considered by the
House at a later stage. Speakers have ruled thaistilis are able to provide
information about a bill in response to a quessonthat members will be better
informed when the debate on the bill takes pf’éce.

A distinction then has been made between ‘anticigatiebate and the need to be
better informed in order to be able to debate eg# legislation.

The Opposition is able to use question time to Iiggh deficiencies in government
and the failures of its policies. Strategies emptbyo achieve this end include
asking multiple questions on a single issue througlquestion time or over a series
of question periods. For example, the Governmerg waolved in controversy in

19 Standing Order 140 of the Legislative Assembly.

2 The name is derived from a newspaper columnist pitiished answers to questions that
were presented as coming from readers, but weualgctvritten by the journalist herself.
SeeCollins Australian dictionary of political term4994, p. 60.

L standing order 86

?235ee for example rulings of Speaker Rozzoli, PD90B@93, p. 2976 and Speaker
Aquilina, PD 22/02/2005, p. 13961.
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mid 2004 over the closure of a designer outletsreest Liverpool, which became
known as the ‘Orange Grove’ affair. The Leadertw Opposition asked multiple
questions on the matter over 5 consecutive quegt@iods and questions were
asked during question time on later occasions. i3$ee developed political ‘legs’

and was pursued in the media. As a result there extensive criticism of the

Government over the issue.

The Opposition also uses a tactic of raising poafiterder to interrupt the flow of

an answer if the Government is using the time tacktthe Opposition or is failing

to answer the question asked. Other strategies asmy be employed by the
Opposition to draw the media’s attention away frim@ Government. For instance,
in 2004 the Leader of the Opposition was removethfthe Chamber following his

refusal to obey the Chair and the Opposition membaiked out on question time
in support of their Leader.

There is little difference between the responsewiged by Ministers during the
hung Parliament and those Parliaments in whichGbeernment has a majority.
The Chair will not direct a Minister to answer aeqtion and in some instances a
short answer or even a simple ‘yes’, ‘no’, or ‘Indcknow’ will be the response to a
guestion posed by the Opposition. It should beddtat short answers are not as
common as they were in the past with Ministers n@ing question time as a
mechanism to gain media attention and highlight whg government should
remain in office. To this end Ministers often evagieestions and use the time to
criticise the Opposition.

Whilst, the effectiveness of question time to abiaformation and press for action
is limited, it is the most opportune time for thedsition to gain media attention
because the media follow question time with sontbuesiasm.

Questions with Notice

Opposition and Independent members submit the llevgjerity of questions with
notice. Given this, questions with notice are netduby the Government to make
statements in relation to policies and initiativeshe same way as Question Time.
Furthermore, questions with notice may be evendéfsstive given that there is no
media attention given to tl@uestion and Answers Paper.

Whilst the effectiveness of questions with noticaynbe questionable, reforms
introduced during the 8DParliament, when the Independents held the balahce
power, went some way to making them somewhat mffegteve than what they
had been in the past.

These reforms included the adoption of a sessiordgr in 1992 in relation to
written questions. The sessional order providedritenbers could lodge up to five
questions on notice during a sitting week, with tleader of the Opposition being
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permitted to lodge twelve. It also required Ministéo lodge answers to questions
within fifteen sitting days after the question wiast published and Ministers who
did not answer within this timeframe would haveetplain to the House Wrﬁ?.
This sessional order was varied slightly in subsetiusessions by allowing
members to lodge 3 questions each sitting day laed.¢ader of the Opposition to
submit 4 questions and to provide 35 calendar daysMinisters to answer
questzig)ns asked. This varied sessional order wasted in the Standing Orders in
1994

Prior to the adoption of the sessional order tiveas no limit on the number of
guestions on notice that members could ask on articplar day and there was no
provision for the time frame in which the questibad to be answered. This
arguably has to be an improvement even if the arsyweovided are less than
exhaustive.

Overall, questions, both with and without noticdyance political argument and
achieve publicity for both the Government and Ojims As such they are an
important mechanism that can be employed by membeimvever, the
effectiveness of questions is debatable and asshailid not be overrated.

Other Opportunities for Opposition and Independeembers to
Criticise the Executive

A number of motions can be used by Opposition amtependent members to
criticise Ministers and their administration, theosh important of which are
motions of no confidence and censure motions. Tingdortance is evident in the
procedures that have been adopted in relationan ti-or instance, such motions
are accorded precedence over other business ahdth@tmover and member
referred to are provided with unspecified time pésito speak. In addition, under
the standing orders that govern such motionsdiiasmding orders 122, 123 and 124)
the closure motion ‘that the question be now puthich effectively closes the
debate, cannot be movétiGeneral Business motions also provide Oppositiah a
Independent members with an opportunity to refbecthe Government of the day.

% egislative Assembly of New South Wal&tes and Proceedingg0/02/1992, p. 23.

4 egislative Assembly of New South Waldtes and Proceeding81/03/1994, pp. 32-3

% It should be noted that under the current seskimaiers the closure can apply in relation
to motions of no confidence. However, given the barms in the House this curbing of
debate could arguably be ensuring the House usdsni¢ effectively as the motion will
be negatived despite the length of the debate.
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No Confidence Motions

Standing Order 122 provides for motions of no aterfice in the Government. The
standing order is complemented by section 24B ef Gonstitution Act 1902

(NSW), which provides that the Legislative Assembhay be dissolved by the
Governor if:

(&) a motion of no confidence in the Governmemigissed by the Legislative
Assembly (being a motion of which not less thahezicdays’ notice has been
given in the Legislative Assembly), and

(b) during the period commencing on the passagleeomotion of no confidence
and ending 8 clear days thereafter, the Legislaisgembly has not passed a
motion of confidence in the then Government.

After the motion of no confidence is passed, thgitlative Assembly may not be
prorogued before the end of that 8-day period aag mot be adjourned for a
period extending beyond that 8-day period, unlkestiotion of confidence has
been passed.

This section has its origins in legislation prowiglifor fixed term Parliaments,
which was introduced during the S®arliament as part of a package of reforms
introduced by the non-aligned Independent membkrsvas inserted in the
Constitution Act 190ZNSW) in 1995. Since this amendment there has begn
one motion of no confidence in the Government movEdis occurred on 8
September 1998 when the then Leader of the Opposiave notice of a motion of
no confidence in the Government in relation to n@ieagement of Sydney’s water
crisis. The House suspended its standing ordeade the motion to be moved the
same day and following a number of days debatentbBon was subsequently
defeated due to the Government having the numbereiHousé®

Standing Order 123 of the House provides for matioh no confidence in the
Premier or a Minister to be moved. As the followitapble shows there is no
significant difference in the number of no confidermotions moved during the
50" ‘hung’ Parliament and the majority Parliaments. rélomportantly all no
confidence motions moved have been negatived dsidlivregardless of whether
the governing party has had the numbers in the ¢loushot. This may be due in
part to the fact that during the "SQParliament the non-aligned Independent
members had an agreement with the Liberal/Coali@Gmvernment whereby they
agreed to vote with the Government on motions ofcaofidence except where
matters of corruption or maladministration weredived?’

% | egislative Assembly of New South Wal&tes and Proceeding88/09/1998, pp. 827—
31.

2" Greiner, The Hon. N.F, Hatton John, Moore, Clowad Macdonald, Dr Peter
Memorandum of Understanding Between the Hon. NrEinér MP, Premier for and on
behalf of the Liberal/National Party Government €T&overnment) and Mr John Hatton
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Parliament Motions of no confidence in Motions of no confidence in
Premier/Minister moved Premier/Minister passed
50t Parliament (1991 — 1995) 4 0
4 (of which one was
51st Parliament (1995 — 1999) amended to become a 0
motion of censure)
52" Parliament (1999 - 2003) 4 0
53 Parliament (2003 - current) 2 0

Censure Motions

Standing Order 124 provides for censure motionsinagamembers. Censure
motions are essentially making a statement of gisaal as to some action that a
member has done. The following table notes the murabcensure motions moved
against Ministers since 1991.

Parliament Cnigflzrdeamg?r%qs Censure motions against
ed agal Premier/Minister that have been passed
Premier/Minister
5
50t Parliament (1991-1995) 6 (the one that was negatived was done
so on the casting vote of the Speaker)
51st Parliament (1995-1999) 15 0
527 Parliament (1999-2003) 3 0
53 Parliament (2003—current) 0 0

This table shows that in those Parliaments wheee Glovernment has held a
majority, all censure motions in Ministers haverbeegatived. However, almost all
censure motions moved against Ministers during 36& Parliament, when the

Government did not have a majority, were successfuis contrasts with the fact
that not one motion of no confidence in a Ministeas passed during the "50

Parliament despite the numbers in the House. Asdpdlhis may be due to the fact
that the non-aligned Independent members voted wigh Government on no

confidence motions or it may be due to the fact thao confidence motion is

considered to be more serious than a motion, whgdentially seeks to express
disapproval with some action taken by a Minister.

MP, Ms Clover Moore MP and Dr Peter Macdonald MFh€Tindependent Members)
1991, p. 1.
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Given this, it is clear that opposition and Indegem members have more power in
the Parliament to move successful censure motiotisghtheir dissatisfaction with
the actions of a Minister during a hung Parliament.

General Business Motion

General Business motions provide all members witlogportunity to raise issues
of concern in the House. Members must give notfdéeir motion at a prior sitting

and can use the notice process as a way to highdigficiencies in government
administration in a succinct manner. In accordanith the Routine of Business
members are able to move General Business motions £1:30 am until 1:00 pm

on General Business Days (Thursdays). These motiamscriticise the actions of
the government in relation to specific policies legislation. General Business
motions are predominantly given by Opposition amtependent Members.

A majority Government is able to use its numbersnimve amendments to these
motions, which often change a motion from one camidag an action taken by the
Government to one praising the Governnfém. majority Government is also able
to suspend standing and sessional orders to prdeid&overnment Business to
take precedence on general business days. Theviiofjdable shows how easy it is
for a majority government to defer general business

Number of times standing orders suspended to provide for
government business to have precedence of general business

50t Parliament (1991-1995) 1
15 (this includes a suspension that provided for government

Parliament

515t Parliament (1995-1999) business to have precedence of general business for the remainder
of the Spring sittings in 1998)%

527 Parliament (1999-2003) 13

53 Parliament (2003—current) 8

In contrast during the %0 hung Parliament, the standing orders were often
suspended to enable certain general businessetcptakedenc%o.

B gSee for example, Legislative Assembly of New Southles, Parliamentary Debates
18/03/2004, pp. 7572-83.

? See the Legislative Assembly of New South Waléstes and Proceedingd3/10/1998,
p. 919.

%'see for example, Legislative Assembly of New Sowthles, Votes and Proceedings
06/03/1992, p. 97; 10/04/1992, p. 233; and 30/086219. 374.
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Conclusion

The Executive’s dominance of the proceedings inldlaer house has now become
the accepted norm and, as previously noted, thb Bigurt has even argued that it
is part of contemporary notions of responsible gorent. Furthermore, this power
the Executive exercises in a lower house of Padiamis utilised by all
governments, regardless of their partisan persmasiccould be argued that this
dominance is acceptable given that the Governneeridorimed by the party that
holds a majority of seats in the lower house arad the people have elected the
Government to govern. Furthermore, it could alsoatgued that a Government
needs to be able to count on a majority in the toMeuse to govern effectively.
Schmitz notes that there is general acceptance@dwernment’s right to govern
and that so long as the Opposition is able to beeptocedures of the House to
criticise the Government and scrutinise its actithis dominance is an acceptable
feature of responsible government. He states:

... in our modern liberal-democratic society is tladidwed principle that
government must rest on the consent of the governgltich meandnter alia,

that the minority accepts the right of the majotéiynake decisions, provided that
there is reciprocal respect for the minority’s tighdissent from these decisions
and to promote alternative policies. With the adwrrepresentative and
responsible parliamentary government, the distmctietween ‘government’ and
‘opposition’ has become more formalized and rom#di but the underlying

principles have not changét.

The standing orders and procedures of the Houeestible the Opposition and
Independent members to debate legislation and otiogions on general business
days. The procedures also provide Opposition amt®pendent members with
opportunities to introduce bills, to question Mieis and to move motions of no
confidence and censure. However, the effectivenésBese opportunities to hold
the Executive to account in Parliament is limitedriany respects in a House with a
Government majority. A majority Government is atwecontrol proceedings in the
House through its numbers and this control extdnd&miting opportunities for
non-Government members to amend legislation andnfembers to have their
legislation passed. In addition, by having the nemaba majority Government is
able to ensure that any motions of censure or ndidence moved against its
Ministers are negatived.

This Executive dominance is arguably reducing thpdrtance of the parliament in
holding the Executive to account. Many commentasogsie that the importance of
Parliament is waning and that Parliament, partityla lower house, is merely a
tool of administrative convenience that the govegnparty use to legitimise their
actions®> However, the importance of Parliament should retminished purely

31 Schmitz, GeraldThe Opposition in a Parliamentary SysteParliamentary Research
Branch, Library of Parliament, Canadian ParliamBetzember 1988, p. 2.
*bid, p. 17.
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because those members that do not support the @Goeat have limited
opportunities to hold the Executive into accourg tluthe Government’s control of
the House. The Executive’s dominance could arguedsuylt in more efficient use
of time and it has even been suggested that theuixe’'s dominance provides
stability and policy coherencé Furthermore, the Parliament, particularly the Ipwe
house, continues to provide an avenue for repriegpttie people and remains a
forum of debate, even if the Government is ableotutrol the proceedings. A
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