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I ntroduction

The focus of this paper is on the relationship leetwparliamentary privilege and
the courts. In particular, it looks at how have tloeirts dealt with parliamentary
privilege in selected recent cases, notaBgnada (House of Commons) v Vaid
Erglis v Buckley Toussainf Mees v Roads Corporatibrand President of the

Legislative Council (SA) v Kosn®s

Three cautionary notes can be made. One is thigrelift constitutional settings
apply over jurisdictions, as between the UK, AdgraCanada and New Zealand.
Second, the jurisprudence in one jurisdiction malybre a reliable guide to that in
others. Certainly decisions outside Australia avé precedents for our courts to
follow. However, they can be persuasive and infliazdnand important as points of
departure and comparison. Thirdly, only very fewvipgge related issues are
litigated, and therefore a review of recent casesdt representative of the full
complement of privilege matters at issue at angtim

Parliamentary privilege can be defined as concgriire powers, privileges and
immunities from aspects of the general law conteoe the Houses of Parliament,
their members, officers and committees. The pradgiowers and privileges are:

Freedom of speech in Parliament

Exclusive cognisance (jurisdiction) over internifiis

Power to discipline members
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Power to punish for contempt

In Australia the law of parliamentary privilege i across jurisdictions. To take
three examples: at the Commonwealth level it idfemtunder theParliamentary
Privileges Act 1987in Victoria it is defined by statute under s 19¢f theConsti-
tution Act 1975y reference to the privileges of the House of G@mms as at 1855;
in New South Wales, Article 9 of the Bill of Right$ 1689 applies further to s 6 of
the Imperial Laws Applications Act 1969but otherwise the privileges of its
Houses are largely on a common law basis, to bédthpy reasonable necessity.

This makes for an area of law that constitutes r@erésting combination of
statutory law, the conferral of privilege on aneénént basis, and by the law and
custom of Parliament as this developed in the WdnKengdom, as part of the
common law yet not made by the common law courts.

By way of a general opening statement, the 1998t Report of the UK Joint
Committee on Parliamentary Privilege commented:

Parliamentary privilege is, in its detail, a compleechnical and somewhat arcane
subject. This is partly because of its historigims$ and partly because of the

multifarious functions of Parliamefit.

First Principles

The UK Joint Committee’s report is mentioned at thdset for a number of

reasons. First, it is worth emphasising just hofluential it has been, in particular
in Privy Council decisions, and also for the Supge@ourt of Canada. The

Committee was chaired by Lord Nicholls of Birkentheane of the Law Lords, and

there may be a sense in which the courts, whemgditie report, are referring to the
extra-curial observations of one of their own.

A second reason for placing emphasis on the Joombr@Gittee report is that it is
representative of the current judicial tendencyaseociate parliamentary privilege
primarily, if not exclusively, with its statutorpfmulation in Article 9 of the Bill of
Rights of 1689° David McGee comments in this respect: ‘The greftieus on

Article 9 provides ‘That the freedom of speecH drbates or proceedings in Parliament ought not
to be impeached or questioned in any court or platef Parliament’.

For other statutes relevant to parliamentaryilege in NSW see — G GriffittRarliamentary
privilege: major developments and current issi¢SW Parliamentary Library Background Paper
No 1/07, pp 11-16.

8 Kielly v Carson(1842) 4 Moo PC 63; 13 ER 225.

Joint Committee on Parliamentary PrivileBeport: Volume 1 — Report and Proceedings of the
Committee UK Parliament, Session 1998-99, HL Paper 43 -4 244-1, Ch 1, para 11.

1 For a commentary on the current judicial tendeseyErkine May Parliamentary Practic@3¢
edition, Lexis Nexis UK 2004, p 177.
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Art 9 may be part of a tendency to look for an adtative legislative or judicial
expression of law in a form recognisable to thejsag lawyer.**

More fundamentally, it might be asked whether tladency to associate
parliamentary privilege with Article 9 directs aitmn towards statutory
interpretation, the usual domain of the courts, andy from constitutional first
principles — the ‘why’ of parliamentary privilegeor the courts, Article 9 might be
said to set a boundary around what is to be anpéirceto the general law. If the
language of Article 9 is not transparent, its iptetation does raise questions
familiar to the courts. This is unlike the conférod privilege on the basis of the
inherent rights of Parliament, an approach thahase open-ended and nebulous,
making for an uneasy fit with the rule of law.

A third reason for discussing the Joint Commitigort derives from its use of the
test of necessity — a test more usually associattdthose privileges claimed for

Parliament on an inherent or implied basis. Inrégort it is used as a means of
limiting the exemption provided to Parliament frahe operation of the general
law.

The touchstone applied by the Joint Committee viiad Parliament should be
vigilant to retain necessary rights and immunities\d equally rigorous in
discarding all other¥

And further it was said that the legal immunity yiced by Article 9 is
‘comprehensive and absolute”: ‘Art 9 should thereftbe confined to activities
justifying such a high degree of protection, asdibundaries should be cle&t.’

In other words, the exemptions provided from thieegal law should be no greater
than is really necessary. Based on the UK Joint iGitiee, the test can be
expressed as whether any particular power or pgeilis necessary today, in its
present form, for the effective functioning of aude of Parliament?

This approach was applied by the Canadian Supremet @ Vaid. The Court
established a ‘purposive’ approachby which necessity had to be tested by
reference to the functions of Parliament, as undedsin a contemporary setting:

... the court must not only look at the historicadtsoof the claim but also to
determine whether the category of inherent priglegntinueso be necessary to

11 D McGee, ‘The scope of parliamentary privilegefafch 2004)The New Zealand Law Journal
p 84.

12 Joint Committee on Parliament Privilege, n 9, dtive Summary.

13 :
Ibid.

% Ibid, n 9, Ch 1, para 4.

15[2005] SCR 667 at para 43.
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the functioning of the legislative body today. Rarlentary history, while highly
relevant, is not conclusive. (emphasis in origitfal)

In Vaid parliamentary privilege is set in a broader cdustnal context. The
justification for parliamentary privilege is thatet freedom to control their own
proceedings and the freedom of speech in Parliaarentecessary if the Houses of
Parliament are to perform their constitutional fimes effectively — that is, to
inquire, debate and legislate. The Supreme Coutanfada said that parliamentary
privilege is ‘necessary’

to protect legislators in the discharge of thejgidtative and deliberative functions,

and the legislative assembly’s work in holding ¢losernment to account for the

conduct of the country’s busine¥s.

The UK Joint Committee had this to say:

Without this protection, members of Parliament widog¢ handicapped in
performing their parliamentary duties, and the arith of Parliament itself in

confronting the executive and as a deliberativarfowould be diminishetf

Parliament and the Courts

The historical relationship between the courts Badiament is set out iBrskine
May's Parliamentary Practice where the landmark 9 century cases are
explained, notablystockdale v Hansar@839) andBradlaugh v Gosse(t1884)*
From these cases it emerged that the Houses of Gomhad exclusive jurisdiction
over its own internal proceedings. At the same timeas held that, whenever a
claim of privilege arose in determining the rigraad liabilities of individual
subjects, the courts had no option but to deterrttieecorrectness of a claim of
privilege. In effect, the courts claimed they hhaed jurisdiction to declare what were
the powers, privileges and immunities of the Hoaé&Commons. Parliamentary
privilege was therefore part of the general lavthef land and it was for the courts
to apply and interpret the law.

To that extent, the Houses of Parliament ‘yieldedthe courts. As Sir William
Anson pointed out in 1909, the claim that no cdwas jurisdiction to discuss the

16 [2005] SCR 667 at para 29.6. Strictly speakingtHe Supreme Court's reference to the earlier
authority ofNew Brunswick Broadcasting and Harvey v New Bruads\{Attorney General)1996]
2 SCR 876, the rule was restricted to Provincigislatures.

1712005] 1 SCR 667 at para 41.

18 Joint Committee on Parliamentary Privilege, p 8,

19 Erskine May, n 10, Chapter 11. For further his@iranalysis see - M Groves and E Campbell,
‘Parliamentary privilege and the courts: questiohgsticiability’ (Winter 2007) 7(20xford
University Commonwealth Journals.
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legality of anything ordered by a vote of a Hous®arliament was rejected, with
Anson commenting ‘it is safe to say that the cohage won the day”®

Sir William Holdsworth, writing in 1924 about thé™ century cases, stated in a
similar vein:

All these cases illustrate the determination ofdberts to assert the supremacy of
the law over the working of all parts of the congion. They show that the
privileges of each of the Houses of Parliamentaarenuch subject to the rule of
law as the prerogatives of the Crown; and thatgesti who complains that he is
oppressed by an undue exercise of privilege, fesame right to apply to the
courts for redress as a subject who complainshiéé oppressed by an undue
exercise of the prerogative. The courts are subjeitte enactments passed by
King, Lords and Commons, for they are law; but they subject to no other

authority?

The jurisdiction of the courts to determine prigigequestions was never in dispute
in Australia. The broad rule is that the existeata privilege is justiciable, but its
exercise is not. As Dixon J saidiv Richards; Ex parte Fitzpatrick and Browne

[Nt is for the courts to judge of the existenoeeither House of Parliament of a
privilege, but, given an undoubted privilege, ifas the House to judge of the

occasion and of the manner of its exercisé? ...

To quote Lamer CJ, the general rule is that ‘thertsowill inquire into the
existence and extent of privilege, but not its ebeer 2

These rules do not always provide a clear guideatvithan ‘undoubted privilege’
one might ask if, as ivaid, the courts query whether a particular category of
‘inherent privilege continues to be necessary... tdgarticularly, grey areas exist
between where Parliament enjoys exclusive juriggiicand where the courts may
intervene. The distinction between what are ‘indrand ‘external’ affairs may not
be clear, just as the extent of a privilege may betdistinguishable from its
exercise.

The role of the courts was explained by Justicey@raMees v Roads Corporatipn
stating:

The fundamental rationale of a court is the resmhudf legal disputes through the
exercise of impartial decision-making power andahdity to enforce the resulting
decisions. Courts have a duty to resolve the déspiltat are brought to them.
There is therefore obvious scope for conflict betwéhe duty of a court to decide a
particular case according to law and the privilefparliament to retain control

20 sjr WR AnsonThe Law and Custom of the Constitutidfi ed, Clarendon Press, 1909, vol 1, p
147; cited with approval by McHugh JEgan v Willis p 459.

2l sirw HoldsworthHistory of English Law, Volume V2" ed, Methuen and Co Ltd 1937, p 272.

22 (1955) 92 CLR 157 at 162.

2 New Brunswick Broadcasting v Nova Scdfi®93) 1 SCR 319 at 350.
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over its own proceedings in a case which raiselsasithe potential to raise, an
issue about what has occurred in parliamentaryegiogs*

As a rule the courts are apt to pay closer attaertbdhose claims to privilege which
impact on non-parliamentarians than to those whitlolve matters entirely
internal to the Parliament. This principle was rafféd in Canada (House of
Commons) v Vaidvhere the Canadian Supreme Court observed:

That the role of the courts is to ensure that erct privilege does not immunize
from the ordinary law the consequences of condy®&drliament or its officers

and employees that exceeds the necessary scdpe adtegory of privileg

Quoted with approval was this statement fi8tackdale v Hansart:

All persons ought to be very tender in preservinthe Houses all privileges which
may be necessary for their exercise, and to ptaeenbst implicit confidence in
their representatives as to the due exercise sttpavileges. But power, and
especially the power of invading the rights of athés a very different thing: it is
to be regarded, not with tenderness, but with jealpand, unless the legality of it
be clearly established, those who act under it iestnswerable for the

consequences.

Two Lines of Thought

From this a conflict emerges between two diffelargs of thinking: one based on

the administration of justice and the rights ofzeibs to have their cases heard
before the courts, with all available evidence befine courts; the other based on
the exclusive rights of Parliament which operatamgxception to the general law.
Put another way, the tension is between the adtratisn of justice, on one side,

and the powers and immunities of Parliament, orother.

As Geoffrey Lock wrote in 1998:

Two lines of thinking, which are not easy to redmare perceptible in judicial
attitudes to these matters: the need to safegbarihterests of litigants, and the

desirability of avoiding a conflict between Parliam and the courfg.

For the most part, conflict has been avoided bycthets and Parliament exercising
mutual respect and understanding for their respectights, privileges and
constitutional functions. In this context, the miples underlying the separation of

24 (2003) 128 FCR 418 at para 78.

%5 [2005] 1 SCR 667 at para 29.11.

26 (1839) 9 Ad & E 1 (112 ER 1112)

27(1839) 9 Ad & E 1 (112 ER 1112 at 1192ganada (House of Commons) v VE2005] 1 SCR 667
at para 39.

2 G Lock, ‘Statute law and case law applicableadiBment’ inThe Law and Parliameredited by D
Oliver and G Drewry, Butterworths 1998, p 54.
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powers find expression in the ideas of ‘comity*mon-intervention’® In Office of
Government Commerce v Information Commissidstice Burnton observed that
the law of parliamentary privilege is ‘essentidiigsed on two principles’:

The first is the need to avoid any risk of integfece with free speech in
Parliament. The second is the principle of the s#jmn of powers, which in our
Constitution is restricted to the judicial functiohgovernment, and requires

the executive and the legislature to abstain fra@rference with the judicial
function, and conversely requires the judiciarytodnterfere with or to criticise
the proceedings of the legislature. These basiciples lead to the requirement of
mutual respect by the Courts for the proceedingsdgeisions of the legislature
and by the legislature (and the executive) forptaeeedings and decisions of the

Courts®

Prebblev TV New Zealand™

Traditionally, the decisions of the courts on marlentary privilege tended to be
mostly favourable to Parliament, as re-affirmedhi@ 1995 case dfrebble There a
New Zealand Minister had brought a defamation ca@seanswer to which the
defendants wished to assert that the Minister hadenmisleading statements in the
House of Representatives to the effect that theemgorent did not intend to sell
state assets when he was conspiring to do just That question was really about
what constitutes a fair trial under the rule of lavhere, by the operation of
parliamentary privilege, evidence relevant to thsecis rendered inadmissible.

In Prebble the submissions of the defendants were rejedibd. 'basic concept’
was that members of the House and withesses bafarmittees should be able to:

speak freely without fear that what they say veitel be held against them in the
courts. The important public interest protectecgibgh privilege is to ensure that
the member or witness the time he speaksnot inhibited from stating fully and

freely what he has to s&%.

In terms of the broader issues involved Lord Browvitkinson for the Privy

Council said the case illustrated ‘how public pglior human rights, issues can
conflict’. Three issues were in play: (i) the ndedensure that the legislature can
exercise its powers freely on behalf of its elextdii) the need to protect freedom

29 A recent application of the comity principle tuhd in the New Zealand caseBscawen and
others v Attorney-Gener§2009] NZCA 12 at para 42. On that basis it wasidied that the
Attorney-General’s obligation under s 7 of thew Zealand Bill of Rights Act 1990 bring a
provision of a Bill which appears to be inconsisteith that Act was non-justiciable.

30 [2008] EWHC 737 at para 46. The statement wasl aifith approval irR (on the application of
Wheeler) v Office of the Prime Minist@008] EWHC 1409 at para 46. In that case therdai
contended he had a legitimate expectation thatteaty of Lisbon of 2007 would not be ratified
without a referendum. The claim was founded onoterigovernmental assurances that the
Constitutional Treaty of 2004 would be treatedhattway.

111995] 1 AC 321.

32 [1995] 1 AC 321 at 334.
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of speech generally; and (iii) the interests ofiggsin ensuring that all the relevant
evidence is available to the courts. It was dedtafeheir Lordships are of the view
that the law has been long settled that, of thesdig interests, the first must
prevail...’

That would seem to be clear enough — a bright siahary line was apparently
drawn where admissibility questions were raised. iBie in this respect that two
caveats were added to the exclusionary rulBrgbble leaving the door ajar for a
judicially creative approach, which might redefitiee relationship between the
administration of justice and the exclusionary rule

In Prebbleit was said, first, that the two other interesiarmot be ‘ignoredg;“ and,
second, that the exclusionary principle ‘does natligle all references in court
proceedings to what has taken place in the Hdlise'.

From this, Lord Browne-Wilkinson iPrebblewent on to argue against a stay of
proceedings, saying that there was no problem thithdefendant at trial alleging
that certain events occurred or words were saidariament, so long as this was
not accompanied by an ‘allegation of improprietyamy other questioning’. The
relevant passage reads:

their Lordships wish to make it clear that if trefehdant wishes at the trial to

allege the occurrence of events or the saying méicewords in Parliament without
any accompanying allegation of impropriety or athyeo questioning there is no

objection to that cours&.

The Historical Exception Doctrine

David McGee calls this ‘the historical exceptiorctime’. He argues, by reference
to two later New Zealand defamation caseBeters v Cushiny andBuchanan v
Jennings®- that this supposed ‘exception’ has since bectwmértle’.

What does the historical exception mean? Is it ¢y judicial notice can be taken
of the parliamentary record to ascertain that shingtwas said or done on a
certain date, or does it involve reference to thiestance or meaning of what was
said or done? By reference to the New Zealand Courppeal’s decision in
Buchanan v Jenning&ray J said itMees v Roads Corporation

At one time, there was a controversy as to whetteecourt could receive evidence
of the words spoken, as distinct from evidence sbatething was said, but this

%3[1995] 1 AC 321 at 336.

34[1995] 1 AC 321 at 336.

35 [1995] 1 AC 321 at 337.

36 [1995] 1 AC 321 at 337.

7 11999] NZAR 241.

38 [2002] 3 NZLR 145. The reference was to the denisf the New Zealand Court of Appeal.
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appears to have been resolved in favour of the theivthe words spoken can be
tendered in evidenc®.

Is there a change taking place here, redefiningetaionship between the courts
and Parliament, at least as far as freedom speesgs @re concerned. Or is it the
case that our perception can be skewed by the esigpbia defamation cases? Are
there any trends to be found in the conflict betweeck’s two lines of thought in
recent cases?

How far, if at all, have we strayed from the rukpeessed in the UK case Ghurch

of Scientology of California v Johnson-Srafthit was ‘held that what was said or
done in Parliament in the course of proceedingsetltduld not be examined

outside Parliament for the purpose of supportimguse of action, even though the
cause of action itself arose out of something dmriside Parliament"

Recent Applications
Toussaint v Attorney General of St Vincent and the Grenadines®

At issue in the case was whether the courts codlditaa Prime Ministerial
statement made in the House of Assembly into eeeldnr the purposes of the
review of Executive action? It is an unusual cakerefore, which asks whether
parliamentary privilege could act as a bar to #ngew of a decision made by the
Executive. The answer, on the facts of the cass,'m@ it could not. In effect, the
jurisdiction of the court to engage in the judiciaview of administrative action
was not to be curtailed or impeded by parliamenpaiyilege.

The facts were that Toussaint brought an actionnag#e government claiming
that the acquisition of his land was unconstitudloend unlawful. Toussaint was a
former commissioner of police in St Vincent. In 09%9e bought a parcel of land in
the Grenadines for about $6,500 from a governmerstrimentality (the
Development Corporation). In 2002, following a chanof government, it was
demanded that Toussaint pay a further $84,200Herland. It was claimed that
because of his close relationship with the formaregnment, the price Toussaint
paid for the land was far below market value. Tairdsrefused to meet the
demand. On 5 December 2002, during a televised diugfzpech in the House of
Assembly, the Prime Minister said that the land Midae compulsorily acquired. In
the statement the Prime Minister read the draftdimgy of the Governor's
declaration compulsorily acquiring the land for ealional purposes. Immediately
afterwards, the declaration was published in thee@a. No compensatory payment
was mentioned in the declaration, but the LandsSumdeys Department informed

39 (2003) 128 FCR 418 at para 80.

40[1972] 1 QB 522.

41 Church of Scientologwas a case where support for an allegation ofamati refute a plea of fair
comment was sought, unsuccessfully, from a reaofihtpnsard.

42 [2007] 1 WLR 2825.
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Toussaint that just over $9,700 had been deposit¢de Treasury Department in
his name — the original price plus interest of 58érdl0 years.

As the Privy Council emphasised, the case did natern proceedings against a
member of Parliament but, rather, ‘against the ethee for action taken outside the
House’, of which the PM had given prior notice is hudget speecli.No one was
seeking to sue the PM for damages.

For his part, Toussaint claimed that, taken as aleyithe PM’s statement during
the budget debate showed the true reasons forcthesition. He alleged that these
were political. He also alleged that the educaligoapose cited in the Governor’s
declaration was ‘a sham and a stratagem to depiineof his land unlawfully’.

The privilege issue in the case arose from thetfadt Toussaint wished to rely on
the statement made by the PM in the House of Asseemplaining why the
compulsory acquisition had been made.

In addition, in a second limb to the privilege issby s 16 of the local Privileges
Act no evidence of proceedings in the House of Aude was admissible ‘unless
the court ... is satisfied that permission has begangby the Speaker for such
evidence to be given’. Read with s 3 of the samk idcthe exercise of any power
conferred on him the Speaker was made immune fhenjurisdiction of the court.
This can be interpreted as an expression of thealdsy the Houses of Parliament
over ‘debates or proceedings in the House’, a textrased either on Article 9 or
on the wider doctrine of exclusive cognisance. $peaker had refused permission
for Toussaint to use evidence of the PM’s statenmientourt proceedings. For
Toussaint, it was claimed that the Privileges Aad lto be read in a qualified
manner, so as not to bar his constitutional rigldazess to the court to enforce his
property rights.

In summary, the judgment for the Privy Council (deled by Lord Mance) held,
first, that Toussaint should be able to rely ondtaement as a record of what was
said as to the reasons for acquisition, althougtvauld not be permissible to
impugn the statement itself, In other words, theamng’ of the words spoken was
to be admitted into evidence, but no ‘judgment’ wabe made about that meaning.
Secondly, it was held that Toussaint’s right ofemscto the courts would be unduly
undermined if he could not rely on the statemertictv meant that s 16 of the
Privileges Act had to be adapted to enable evidariceuch statements to be
admissible, in order to enable judicial review ém@xplain executive action.

The administration of justice: The Privy Council therefore combined a concem fo
the right of access of non-parliamentarians toctiats with the ‘administration of
justice’ policy issue irPrebble namely the interests of justice in ensuring #iht
the relevant evidence is available to the courte€GBE’s historical exception

43 [2007] 1 WLR 2825 at paras 8 and 19.
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doctrine was again in play therefore. Indeed, #asoning irPrebblewas central to
the decision inoussaint For the Privy Council, Lord Mance explained:

the Board observes that the meaning of the Prinméskéir's statements to the
House is an objective matter. Mr Clayton acceps bir Toussaint can onkgly

on the statements for their actual meaniwhatever the judge may rule that to be.
While no suggestion may be made that the Primedtéinimisled the House by his
statement, Mr Toussaint also remains free to degohgyevidence available to him
on the issue whether the public purpose recitédardeclaration was a sham — for
example, evidence as to the nature and locatitimedfind and the likelihood or
otherwise of its being required for a Learning Rese Centre. The Prime
Minister's statement to the House is potentiallgvant to Mr Toussaint's claim as
an admission or explanation of the executive'svattn. If the Prime Minister
were to suggest that he expressed himself incéyreetd did not intend to say
what he said, then it would not be Mr Toussaint wias questioning or

challenging what was said to the House. (emphalsisdf*

One comment is that this leaves a lot of work far trial judge in guiding counsel
away from areas likely to infringe parliamentaryvppege. It also assumes that
statements made in Parliament can be used in exgdeithout inferences being
drawn from these. ‘The actual meaning’ of what #®@me Minister said was
admissible, although this was defined in termswdfdtever the judge may rule that
to be’. Perhaps it is misleading to claim that stetement is founded on a naive
philosophy of language. Does it however suggesxaggerated confidence in the
courts to guide counsel through the admissibilitgzen created by the historical
exception doctrine?

The separation of powers. The use of a ministerial statement for the puepa¥ the

judicial review of administrative action introducedconstitutional dimension to
Toussaint concerning the respective roles of the Parlianthet Executive and the
courts. In particular, the case raised the accailiita of the Executive to

Parliament, as well as its accountability to thke rof law by means of judicial
review.

Reference inToussaintwas made to the report of the UK Joint Committee,
specifically to its view that Parliament should le@me’ the use of ministerial
statements in judicial review, on the basis thatttBparliamentary scrutiny and
judicial review have important roles, separate distinct, in a modern democratic
society’® Further quoting from the UK Joint Committee’s FiReport, Lord
Mance said:

‘The contrary view would have bizarre consequendesnpering challenges to the
‘legality of executive decisions by ring-fencing athministers said in Parliament’,
and ‘making ministerial decisions announced iniBarént ... less readily open to
examination than other ministerial decisions’..e Tlwint Committee observed,
pertinently, that

4412007] 1 WLR 2825 at para 23.
45 According to the Joint Committee on ParliametitiRge, n 9, Ch 2 para 50:
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That would be an ironic consequence of articlev@rded to protect the integrity
of the legislature from the executive and the cuatticle 9 would become a

source of protection of the executive from the tmifr

Is a different kind of test being applied here, tim& does not proceed, logically,
from the concern to protect freedom of speech ididaent but, rather, from a
broader ‘public interest’ standpoint? The concdrthe court is, in essence, with its
own jurisdiction, with its capacity to undertakedicial review of administrative

decisions, the public interest in which overridey @onsiderations arising from
Article 9.

Reflecting on the admissibility of ministerial statents made in Parliament, the
UK Joint Committee commented:

The development represents a further respect inhwdmts of the executive are
subject to a proper degree of control. It doeg@place or lessen in any way
ministerial accountability to Parliament ... Parliarheust retain the right to
legislate and take political decisions, but only thourts can set aside an unlawful

ministerial decisiorf’

The UK Joint Committee explained:

Article 9 becomes germane when judicial review peatings relate to a ministerial
decision announced, or subsequently explainethentouse. Typically, in the
court proceedings the applicant quotes an extrast the official report and then
sets out his grounds for challenging the lawfulr@dbe decision in the light of the

reasons given by the minist&r.

In Toussaintthe Joint Committee was quoted with approvabaing:

Use ofHansardin this way has now occurred sufficiently often floe courts to
regard it as established practice. Some examplesuffice as illustrations. In
several cases challenges were made to the lawfutriessiccessive policy
statements, announced in Parliament, regardinggelsan the system for the
parole of prisoners. In each case the court praegedvolved scrutinising the
ministerial decisions and the explanations givethieyminister in

Parliamerit’...In none of these cases does any argument seesvedken
advanced, by the government or anyone else, abewadmissibility in evidence or
the use in court of the statements made in Parhianedeed, the practice in court
is for both the applicants and the government &ths official reports of both

46 12007] 1 WLR at para 17.

47 Joint Committee on Parliament Privilege, n 9,Xara 50.

“8 Joint Committee on Parliamentary Privilege, €B,2 para 48.

4% In re Findlay[1985] AC 318Pierson v Home Secretaf$997] 3 AER 577R v Home Secretary, ex
parte Venable§1998] AC 407; andRk v Home Secretary, ex parte Hind[@p98] QB 751.
Reference was also madeRosr Home Secretary, ex parte Brifi®91] 1 AC 696R v Secretary of
State for Foreign Affairs, ex parte World Developtiglovemenf1995] 1 WLR 386; an® v
Secretary of State for the Home Department, exepiaire Brigades Uniorfi1995] 2 AC 513.
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applicants and the government to use the offigipbrts of both Houses to indicate
what is the government's policy in a particulaaafe

M ees v Roads Cor poration®*

Toussaintbears comparison with the Australian cas&lees v Roads Corporation
The facts were, pursuant to Commonwealth legisidficthe applicant (Mees)
sought to restrain the respondents (the Victorimad?® Corporation — VicRoads)
from taking further action relating to the Scoresbgeway or Eastern Ring Road in
Melbourne. The second respondent in the case wasVittorian Minister for
Transport (Peter Batchelor), a Member of the Lagjigé Assembly. In that House
he had made a statement in October 2001 denyinghbhaGovernment had any
intention of linking the Eastern Freeway with thee@hsborough Bypass. An
answer to the same effect was given in the Legisla@ouncil in March 2002 on
behalf of the Minister for Transport. An injunctiomas sought by Mees on the
ground that false and misleading information ha@énb@rovided to avoid the
Transport Minister having to refer the road condion proposal to the
Commonwealth Environment Minist&t.

The Federal Court held it had a duty to resolve ifseile whether misleading
information had been provided to the Commonweaithitenment Minister at any

stage. A finding to this effect would indirectlylicmto question what had been said
by the Victorian Minister for Transport in Parlianmtigevidence of which could be
admitted only to establish that the words had tspmken as a matter of historical
fact). As Gray J said:

As long as the Court refrains from making a findiagdrawing an inference, to
the effect that Parliament has been misled, it citenno breach of parliamentary
privilege and does not trespass upon the arealimtwParliament alone has

responsibility, namely control of its own proceegtif*

Referring to the relevant English cases, Justi@ Gommented:

The English courts do not appear to have foundfitdlt to examine the content

of a statement to parliament in one circumstanbat 1 where the statement
contains a minister's reasons for a decision o€lwpidicial review is sought.
Apparently, examination of the content of suchageshent, even for the purpose of
considering whether the decision is so unreasorthbteno reasonable decision-

50 [2005] 1 AC 115 at para 16; Joint Committee orliR@entary Privilege, n 9, Ch 2 para 49.
Toussainhas been referred to with approval in several c&sseration of Tour Operators v Her
Majesty’s Treasury2007] EWHC 2062 at para 116ffice of Government Commerce v
Information Commissiong2008] EWHC at 737 at para 44; aRdon the application of Wheeler) v
Office of the Prime Ministej2008] EWHC 1409 at para 53.

51 (2003) 128 FCR 418.

52 Environment Protection and Biodiversity Conservatict 1999Cth), s 475.

%3 In contravention of s 489 of the Environment Petite and Biodiversity Conservation
Act 1999 (Cth).

54 (2003) 128 FCR 418; [2003] FCA 306 at para 87.
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maker could have made it, is not considered tarfpgaching or questioning the
statement. SeR v Secretary of State for the Home Departmenpdite Brind
[1991] UKHL 4;[1991] 1 AC 696. With this exception, it seems taay form of
critical examination of the content of what hasrbeaid to parliament will not be
undertaken by a court. It is certainly not pernhilssto tender the content of a

statement to parliament for the purpose of protiiag it was false or misleadinig.

The same ground was covered by the Privy CouncilTonssaint but without
reference tMees v Roads Corporatioit seems that iMees v Roads Corporation
the parliamentary statements were used in judig@iew proceedings merely to
establish the Victorian government’s policy or piesi on the matter under review.
The ministerial statement itself did not provide tiround for judicial review’ The
same would appear to be the cas@aussaintwhere the applicant wished to rely
[on the PM’s statement] to explain the motivatidrerecutive action taken outside
Parliament Indirectly, however, the court’s findings in bollteesand Toussaint
call into question the truthfulness of the statetmemade and the motivations
behind them.

R (Bradley) v Secretary of State for Works and Pensions™’

Mees v Roads Corporatiowas concerned with parliamentary privilege under s
19(1) of the Victorian Constitution Act. Not in igs was the Commonwealth
Parliamentary Privileges Act 19870n the same subject of the admissibility of
ministerial statements made in Parliament, comm&stmade in the recent English
High Court case oBradley on the potential operation of the Commonwealth
legislation.

A number of privilege questions were at issueBiadley, a case in which the
litigants sought to use critical comments made abfuei Government’s winding up
of a pensions scheme, made first, by the Ombudémavidence to a parliamentary
committee and, subsequently, in the report of thbli® Administration Select

Committee [PASC]. The Ombudsman’s evidence wasnisgible, it was decided,

with Justice Bean stating:

| agree with Mr Speaker that to allow the evideota witness to a Select
Committee to be relied on in court would inhibié theedom of speech in

Parliament and thus contravene article 9 of thedBiRights>®

On the other hand, citation from the Select Coneaitieport was admissible, with
Justice Bean’s saying:

55 (2003) 128 FCR 418; [2003] FCA 306 at para 80.

%6 D McGee Parliamentary Practice in New Zealan8® ed, Office of the Clerk of the House of
Representatives, 2005, p 629.

57 [2007] EWHC 242 (Admin).

58 [2007] EWHC 242 (Admin) at para 34.
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It seems to me unlikely that a Committee wouldri¥ekited from expressing its
view, whether critical or supportive of the actiaighe government, by the
thought that its report might be referred to inmup of a party’s submissions in
civil litigation.>®

It was said further that reliance would not be pthon the Select Committee report
on other grounds, with Justice Bean striking asplidtional note in saying:

My view is that | should not place reliance on B%®SC report for an entirely
different and more fundamental reason, which i thahe words of the Privy
Council inPrebble the courts and Parliament are both astute tgrese their
respective constitutional roles. It is for the Gseunot the Select Committee, to
decide whether the Secretary of State has acteaviuily in rejecting the findings
and recommendations of the Ombudsman in this taste and respect the views
of the Select Committee but in the end they areohassistance on the questions

of law which I have to determirf8.

In the course of his judgment, Justice Bean touobredhe interpretation of s
16(3)(c) of the Commonwealth privileges legislatidhe sub-section provides:

(3) In proceedings in any court or tribunal, itidawful for evidence to be
tendered or received, questions asked or statensemiissions or comments
made, concerning proceedings in Parliament, byafiagr for the purposes of...

(c) drawing, or inviting the drawing of, inferencaisconclusions wholly or
partially from anything forming part of those predings in Parliament.

59 [2007] EWHC 242 (Admin) at para 35.

8012007] EWHC 242 (Admin) at para 35. Similar groumas covered by Justice Burnton in
Office of Government Commerce v Information Corrioniss[2008] EWHC at 737. One
question in that case was whether the Informatigipufal could rely on the conclusions
of a parliamentary Select Committee as authoritygégpporting its decision on a
contested issue before it. It was concluded théathé evidence given to a Committee is
uncontentious, i.e., the parties to the appealrbdfee Tribunal agree that it is true and
accurate, | see no objection to its being takem aatcount. What the Tribunal must not do
is refer to evidence given to a Parliamentary Catemithat is contentious (and it must be
treated as such if the parties have not had anrapyty to address it) or to the opinion or
finding of the Committee on an issue that the Tmddlhas to determine. Nor should the
Tribunal seek to assess whether an investigatian®glect Committee, which purports to
have been adequate and effective, was in facas@era 64). iR (on the application of
Wheeler) v Office of the Prime Minis@008] EWHC 1409 at para 54 ‘some differences
of approach’ were noted on the question of the asilility of committee evidence in
recent cases. However, the judgment went on to'lsatywe derive these two points from
them: first, that thepinionexpressed by a Parliamentary committee will gdlydva
irrelevant to the issue ééctto be decided by the court; and, secondly, th&meé by
one party on the opinion expressed by a Parliameotanmittee creates the risk that the
other party will contend that the opinion was wramgl will therefore give rise to, or risk
giving rise to, the questioning of proceedings @ili@ment, in breach of Parliamentary
privilege’.
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Justice Bean said that, ‘if read literally’ the séztion ‘is extremely wide’. He
continued:

It would seem to rule out reliance on or a chaléetgga ministerial statement itself
on judicial review of the decision embodied in tetement (which was permitted
in R v Secretary of State for the Home Departmenpdite Brind[19991] 1 AC
696, and to which no objection has been raiseldrptesent case) ... or to assist in
establishing the policy objectives of an enactnf#éfitson v First County Trust Ltd
[2004] 1 AC 816). It would also prohibit reliance meports of the Joint Committee
on Human Rights, which ... have been cited in a nurobappellate cases in this
jurisdiction ... As Lord Nicholls of Birkenhead obsed inWilson ‘there are
occasions when courts may properly have regardnsstarial and other

statements made in Parliament without in any wagstioning' what has been said
in Parliament, without giving rise to difficultieésherent in treating such statements
as indicative as the will of Parliament, and withisuany other way encroaching
upon Parliamentary privilege by interfering in neast properly for consideration
and regulation by Parliament alone’. | thereforendbtreat the text of

subparagraph (c) of the Australian statute as beinge of English lavf*

Justice Bean added:

In Hamilton v Al-Fayed.ord Woolf MR, giving the judgment of the Court of
Appeal said ([1999] 1 WLR 1569 at 1586F) that ‘iee to which Article 9 is
directed (so far as the courts are concernedgigttibition of freedom of speech
and debate in Parliament that might flow from aogdemnation by the Queen's
Courts, being themselves an arm of governmentyythang there said.’ The case
went to the House of Lords but their Lordshipsegies do not appear to cast
doubt on the accuracy of Lord Woolf's observations.

Commenting on Justice Bean'’s interpretatiorQffice of Government Commerce v
Information Commissionelustice Burnton observed:

In Bradley... Bean J said that section 16(3)(c) of the Austrastatute does not
represent the law of England and Wales. | wouldiepr® say that if given a broad
literal interpretation it is an over-general stagernof the law. It must be
interpreted somewhat narrowly,...and as subjectd@iteptions or qualifications
to which Bean J himself referred. This is consisteith its endorsement by the
Privy Council inPrebbleand by the House of Lords kamilton v Al Fayedand

the approval irPrebblethe Privy Council of the decision (Bomalco®?

The interpretation of s 16 of the Commonwealth fehains to be authoritatively
decided by the Australian High Court. Mees Gray J doubted ‘whether s 16(3) is
merely a codification of the law® but that was not a matter upon which he had to
rule®

51 [2007] EWHC 242 (Admin) at para 32.

52 [2008] EWHC 737 at para 60.

63 (2003) 128 FCR 418; [2003] FCA 306 at para 84.

54 On the constitutional validity of the Commonwedkgislation generally, see E Campbell,
Parliamentary PrivilegeThe Federation Press 2003, Ch 15.
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Buchanan v Jennings®®

The same ground as in the British cases on the sadnlity of ministerial
statements in Parliament for judicial review pugmsvas covered in the New
Zealand case dduchanan v Jenning#\gain, extensive reference was made to the
relevant discussion in UK Joint Committee repofteaively to bolster the use
made of the historical exception doctrine. This tlee Privy Council to conclude:
‘Thus it cannot now be said, as it once perhapddcdhat mere reference to or
production of a record of what was said in Parlianiefringes Article 9.5

Whether parliamentary proceedings should have laelemissible inBuchananis
another matter. It might be argued that, by pie@nmeeans, and in a quite
perfunctory way, the line of reasoning concerningnisterial statements in
Parliament was used to dilute the exclusionary agiinst the use of parliamentary
proceedings beyond anything contemplatedPiebble or indeed inPepper v
Hart.®’

In a brief judgment delivered by Lord Bingham ofr@iill the Privy Council found
that a member is liable in circumstances where #agythat they ‘do not resile’
from what they said in the House.

The facts of the case were that, in December 18P, Jennings, alleged abuse
of expenditure and an illicit relationship on thartpof officials involved in the
sponsorship of a sporting tour. He was subsequénmiyviewed by a journalist
who then published an article recording that Jegmiwithdrew some of his
financial allegations, and reported him as sayhag te ‘did not resile’ from his
claim about the illicit relationship between thefigls and the sponsors. The
affirmation or ‘effective repetition’ was admittedto evidence and damages were
awarded against Jennings in both the New Zealagth Biourt and the Court of
Appeal. From there it went to the Privy Council,igthupheld the earlier rulings.
There was no doubt that what Jennings said in thesél was protected by absolute
privilege. However, that privilege did not extermddover his republication of that
statement by reference outside the House. The Bawncil concluded:

A statement made out of Parliament may enjoy gedliprivilege but will not

enjoy absolute privilege, even if reference is madde earlier privileged
statement. A degree of circumspection is accordioglled for when a Member of
Parliament is moved or pressed to repeat out diaRant a potentially defamatory
statement previously made in Parliament. The Boanteives that this rule is well
understood, as evidenced by the infrequency ofscais¢he point.

By any standardBuchanan v Jenningds a controversial decision.

65 [2005] 1 AC 115.
66 [2005] 1 AC 115 at paras 16 and 131.
57 [1993] AC 593.
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It has been the subject of trenchant criticism, tmesently in the July 2008 Senate
Privileges Committee report oBffective RepetitionReviewing the case law —
includingBeitzel v Crabff andLaurence v Kattér — the report commented:

The potential impact of these decisions, in therodtee’s view, is to redraw the
boundary between privileged and unprotected spette detriment of the
institution of Parliament. The concept of incorgima or adoption by reference,
applied to privileged speech, undermines the lmddise privilege as it has been
previously understood to apply. It allows an unpetéd statement which, on its
face, contains nothing actionable to become a cafusetion through reliance on a

privileged statemerff

As such, the decision seems to dilBtebble at least to the extent that it indicates a
re-assessment of the relationship between the thubdic interests at issue in
privilege cases, away from freedom of speech inidhaent and towards the
interests of justice in ensuring that all relevevitience is available to the coufts.

Erglisv Buckley™

In another controversial decision heard before @ueensland Court of Appeal,
McPherson JA said that the approach taken by thet@b Appeal in New Zealand
in Buchanan v Jenningsupported the conclusion he had reachecEiglis v
Buckley’®

811992] 2 VR 121.
59 (1996) 141 ALR 447.
0 parliament of Australia,. Senate Privileges Cottemj134" Report: Effective Repetitiodune
2008, p 5.
' The Nz Privileges Committee recommended approprimnendment of théegislature Act
1908That the Act be amended to provide that no persay incur criminal or civil liability for
making any statement that affirms, adopts or ergforgords written or spoken in proceedings in
Parliament where the statement would not, butHergroceedings in Parliament, give rise to criminal
or civil liability (Privileges CommitteefFinal Report on the question of privilege referr2dl July
1998 concerning Buchanan v Jennipgday 2005, p 9). For a commentary see A Geddis,
‘Parliamentary privilegequis custodiet ipsos custo®epWinter 2005]Public Law696; A Geddis,
‘Defining the ambit of the free speech privilegeNew Zealand’s Parliament’ (2005) Baiblic Law
Review5; J Harker, ‘The impact of Jennings v Buchanarfreedom of speech and defamation: the
erosion of parliamentary privilege?’ (2005) Alckland University Law Revie@7. In April 2006
these concerns were endorsed by the Procedureraiiedes Committee of the Western Australian
Legislative Assembly. It recommended: (a) thatPaeliamentary Privilege Act 189ke amended to
include a provision which ensures that parliamgngpeioceedings cannot be used to establish what was
‘effectively’ but not actually said outside Parliant; and (b) that the a uniform national approaeh b
adopted through the auspices of the Standing Cdeendf Attorneys General - Western Australia,
Legislative Assembly, Procedure and Privileges Cdtam Effective Repetition: Decision in
Buchanan v Jenning&eport No 3, 2006.
2 [2004] 2 Qd R 599.
3 Erglis v Buckley[2004] 2 Od R 599; [2004] QCA 223. The issue wassidered inThomson v
Broadley[2000] QSC 100, but there the reasoning of Jorsesethed to be more relevant to a wider
guestion of admissibility.
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The novel question in that case was whether pagiany proceedings could be
admitted into evidence for the limited purpose &fiming greater damages in
defamation proceedings.

The facts were that the Health Minister had tabtedhe Assembly a copy of a
letter written by a group of nurses, respondingl&ms made by the plaintiff about
a ward at the Royal Brisbane Hospital. In theséiezgrroceedings, Erglis claimed
she had been defamed and sought to have the taiflittie letter admitted into
evidence. On the other hand, the defendants claimeudlinity for the document on
the grounds that its admission into evidence warbunt to a questioning of
parliamentary proceedings. The specific issue lethe Court of Appeal was
whether certain paragraphs in Erglis’ statemeria@fm should be struck out. These
sought substantially greater damages on the b&sie gublication of the letter to
the Minister, in circumstances where the defendknésv that the Minister would
be likely to read it in Parliament, with all thensequent publicity in the media that
would follow. The issue was whether admission & thact of the tabling of this
letter — an act in itself protected by parliamepntarivilege — for the purposes of
claiming greater damages, constituted an impeaching questioning of
parliamentary proceedings?

By a 2:1 majority the Queensland Court of Appeddhthat, for the specific

purpose at issue, the tabling of the letter wasisglbie. McPherson JA found that
the tabling of the letter was relied on by the miiffi (Erglis) only as ‘a matter of

history’, and that such limited purpose did not @aph, question or impair
parliamentary freedom of speech and debaferyberg J found that neither the
allegation of indirect damage caused by the tablfigthe letter, nor that of

publication of defamatory material in Parliamentised the statement of claim to
constitute an impeachment of parliamentary freeddms

Dissenting, Jerrard JA held that, where proof diljgation of words in Parliament
is relied on, even in an action brought againstdtigarties, the proceedings in
Parliament are called into question. Jerrard JAsaeed that ‘Proving that the
Minister was the medium for the defendant’s messagans that a sufficient
reason for the Minister's making the statement &oli@ment is established to the
court’s satisfaction’® He further argued that a foreseeable consequératiwing
the appeal would be unwillingness of citizens tovpte information to MPs, with
consequences for proceedings in Parliament.

In contrast, McPherson JA found that parliamentdeynocracy in Australia is
‘sufficiently vigorous’ not to be threatened by bumonsiderations. He stated that
the plaintiff's statement of claim involved no @iion that the Minister’s motives

74 [2004] 2 Od R 599; [2004] QCA 223 at para 9.

75 [2004] 2 Od R 599; [2004] QCA 223 at para 89.
6 [2004] 2 Od R 599; [2004] QCA 223 at para 31.
7 [2004] 2 Od R 599; [2004] QCA 223 at para 34.
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were improper. The adverse consequences assertednat against the Minister
but against those who provided the letter to heovkng it would become public
knowledge. McPherson JA continued:

That does not reflect, nor is it intended to reflen the Minister, who was simply
informing Parliament of what the letter said. Norldonsider that she was or
would have been inhibited in any way by the rilshie had contemplated it, that,
by doing so, the defendant’s might, if the plairtifought these proceedings for
defamation, be likely to incur liability for largelamages by reason of the potential

for greater publicity following the Minister’s aoti.”

It should be said, however, that the views of JdriBA would seem to be more
consistent with the continued provision of inforroatto Members of Parliament,
the flow of which should not be impeded if parliaxteey democracy is to remain
vigorous. Writing in a similar vein, Campbell ando@es comment:

The reasoning of the majority of the cour&rglis does not sit easily with the
wider purpose of parliamentary privilege. The fuméatal purpose of the freedom
of speech embodied in Art 9 of the Bill of Righteddts successors is to grant
members the freedom to say in parliament what wisly without incurring
possible legal liability. That right can be impedepeople who provide
information to members of parliament face liabjliby increased liability, when a
member who receives information subsequently usagproceedings of
parliament. This possibility might inhibit the card of members of parliament
and is, therefore, in tension with the freedompefech and debate in parliament.
The right of citizens to complain to members oflipanent about a wide range of
issues is a cornerstone of modern democratic gomamh That right might be
hampered if citizens could face increased leghllitg as a result of having

complained to a member of parliaméht.

It is an instance of where the courts by piecemesde by case means arrive at
conclusions which strike at tliaison d’etrebehind parliamentary privilege.

Canada (House of Commons) v Vaid®

Vaid is a different category of privilege case, ooencerning the exclusive
cognisance of Parliament over its own ‘internabaf — or more specifically the
exclusive jurisdiction over ‘the management of emypes™® The case involved the
Speaker’s chauffeur who claimed he had been catistely dismissed, contrary to

the Canadian Human Right Act. There were two litabihe case.

Abrogation of parliamentary privilege: One question was whether express statutory
words are needed for the abrogation of parliamgrméawrilege? Traditionally, the
interpretive rule is that unmistakeable and unaong language is required to

8 [2004] 2 Od R 599; [2004] QCA 223 at para 11.

S E Campbell and M Groves, ‘Correspondence with blers of Parliament’ (2006) 11(8)edia and
Arts Law Reviev227 at 235.

80 [2005] SCR 667.

81 [2005] SCR 667 at para 50.
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abrogate parliamentary privile§e.The rule is a shield for the protection of
parliamentary privilege against the inadvertentiroplied operation of legislative
measures, as in the case of statutory secrecysosi

In Vaid, the ‘express abrogation’ rule was decisively cgd by the Court on two
grounds. First, it was explained that the argumgmesupposes the prior
establishment of a parliamentary privilege, whiels hot been done’. Secondly, the
Court said that the ‘presumption’ suggested by Ldatherley 135 years ago ‘is out
of step with modern principles of statutory intetation in Canada’. Referred to in
this context was the second edition of Driedg&@anstruction of Statutesvhich
states:

Today there is only one principle or approach, ngntee words of an Act are to
be read in their entire context and in their graiticabiand ordinary sense
harmoniously with the scheme of the Act, the ob@dthe Act, and the intention of

Parliament®

The argument appears to be therefore that an ABtadiament can by necessary
implication limit parliamentary privilege, whereishis perceived to be consistent
with ‘the intention of Parliament’. The fact theveé that the Canadian Human
Rights Act did not expressly indicate that it wakended to extend to employees of
Parliament was not determinative of the issue. ddd¢hat Act was said to be a
‘gquasi-constitutional document’ and any exemptioanf it had to be ‘clearly
stated’®

This is an important finding. On one view, it istthin end of the wedge, with
Odgers’ Australian Senate Practiammmenting, if the ‘express words’ rule is
abandoned, ‘there is no end to the provisions whiely be interpreted as inhibiting
the powers of the Houses and their committ&es’.

Exclusive cognisance: The second limb invaid was whether Parliament is a
statute-free zone? This is a matter of debate. f@&gofock has argued that only in
the Graham-Campbeltase in 1938 was it asserted that Parliament is a statute-free
zone for all purposes. In that English case thatcaould not hear a complaint
about the selling of liquor in the parliamentarneg@ncts without the necessary
licence. The provision of ‘refreshment for the mindthe library and refreshment
for the body in suitable places’ was judged to denhected with the affairs of the
House'.

82 Criminal Justice Commission v Parliamentary Crinfidastice CommissionéR002) 2 Qd R 8 at
23; Duke of Newcastle v Morrid870) LR 4 HL 661.
83 [2005] SCR 667 at para 80.
84 [2005] SCR 667 at para 81.
8 H Evans edDdgers’ Australian Senate Practicel" ed, Department of the Senate 2004, pp 51-52.
86 [1935] 1 KB 594.
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In Vaid, the Canadian Supreme Court reconsidered the iasderejected the
‘fundamentalist’ interpretation of the exclusivegoisance doctrine. Applying the
‘test of necessity’ it was held that exclusive amgeviewable jurisdiction over all
House employees was not necessary to protect thaidning of the House of
Commons. The attachment of privilege somé parliamentary employees was
undoubtedly necessary, but not those who were mmlirectly connected to the
legislative and deliberative functions of the Hatfs€his was the case in respect to
the Speaker's chauffeur. Distinguishing tk&aham-Campbelicase, Binnie J
concluded that

British authority does not establish that the HoofsS€ommons at Westminster is
immunized by privilege in the conduct of all labeafations with all employees
irrespective of whether those categories of emgsyeve any connection (or
nexus) with its legislative or deliberative funets or its role in holding the

government accountabfé.

On behalf of the Court, Binnie J formulated of tast of necessity in these terms:

In order to sustain a claim of parliamentary pegi, the assembly or member
seeking its immunity must show that the spherectifigy for which privilege is
claimed is so closely and directly connected with fulfillment by the assembly or
its members of their functions as a legislative deliberative body, including the
assembly’s work in holding the government to actoimat outside interference
would undermine the level of autonomy requiredrtatde the assembly and its

members to do their work with dignity and efficigrfd

In its analysis the Court relied heavily on the U#int Committee’s First Report.
Quoted with approval was the Joint Committee’s antoof the difficulties

involved in drawing a ‘dividing line’ between prigge and non-privileged
activities. It said:

Perhaps the nearest approach to a definition iglieaareas in which the courts
ought not to intervene extend beyond proceedingaitiament, but the privileged
areas must be so closely and directly connectddpriiceedings in Parliament that
intervention by the courts would be inconsisterthiarliament’s sovereignty as a

legislative and deliberative assemHly.

87 [2005] SCR 667 at para 75.

88 [2005] SCR 667 at para 70.

89 [2005] SCR 667 at para 46.

% Joint Committee on Parliamentary Privilege, n & & para 247Vaid para 44. The UK Joint
Committee recommended legislation clarifying thas, to activities which are not related to the
internal proceedings of Parliament, ‘there showddabprinciple of statutory interpretation that e t
absence of a contrary expression of intention At8arliament bind both Houses’. Consistent wih it
general approach, the report said, ‘For the fututggnever Parliament is to be exempt, a reasoned
case should be made out and debated as the lagislatoceeds through Parliament’. (Joint
Committee on Parliamentary Privilege, Ch 5 para) Z8fe onus therefore should be on Parliament to
establish its case for exemption.
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The Joint Committee’s argument appears to be tlaiafhent’'s control of its
internal affairs derives exclusively from the imnitynfor freedom of speech in
Article 9.

What emerges frorvaid is that some employees and officers of Parlianbose
directly connected with the fulfilment of Parliant'snconstitutional functions,
would come under the exclusive cognisance doctdaeyelonging to the ‘internal
affairs’ of Parliament. Other employees would motd it is for the courts to decide
either way on the extent of the immunity grante@#oliament from the general law
in each particular instance.

Bear v State of South Australia®

Australian authority is thin on the ground. Bear a single judge of the State’s
Industrial Court rules that an injury to a waitrésshe parliamentary dining room
was not part of the internal business of Parliamemd was not protected by
privilege. The relationship in question was oneveein ‘Parliament and a stranger’.

President of the L egidative Council (South Australia) v K osmas™

Recently, the question was revisitedkiosmas The facts were that George Kosmas
worked as a committee secretary to the Legisl&ieeiew Committee. He claimed,
further to theFair Work Act 1994 that he was not paid overtimed over a period
from April 2003 to May 2005. He applied to the Isthinl Relations Court for
relief. In response it was claimed on behalf of ltlkegislative Council that, on the
grounds of parliamentary privilege, a person wagkin such a capacity had no
access to the Court to enforce any rights they tmigierwise have claimed. The
nature of the work done by Kosmas was directly ested to the business of
Parliament: ‘It was therefore within the “interraffairs” of Parliament’. At first
instance, it was further argued that parliamengaryilege exists in respect of all
employees of Parliament (para 44), but this doé¢s@em to have been pursued on
appeal to the full Court.

At first instance, a single judge of the Industadurt — Judge Gilchrist — found in
favour of Kosmas. It was said that the privilegagit was not established by any
authority.Vaid was considered, about which it was said that

the observations made Vfaid about parliamentary privilege extending to some
employees of Parliament weobiter, not clearly explained and were declared by a

Court that has no authority over this Cotirt.

On appeal, this finding was overturned. The argumenbmitted by Kosmas were
as follows:

91 (1981) 48 SAIR 604.
92 [2008] SAIRC 41.
9 Kosmas v Legislative Council (SA) and Othi@@07] SAIRC 86 at 61.
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The principle question for determination was whethere was an established
privilege of the House under which his circumstanfed|.

The only established principle was that of ‘prodegsl in Parliament’, as

embodied in Article 9. This was primarily a techaliparliamentary term, it was
submitted, which referred to formal action, usuallgecision taken by the House

in its collective capacity but also the procesdedbate by which the House reached
a decisionlt was really quite a limited area.

A narrow approach was argued for in respect tocgedings in Parliament’.
Moreover it was submitted the term ‘internal afaulid not expand the scope
beyond what was included in ‘proceedings in Partiath

The circumstances under contest involved what veasribed irfvVaid as
“management of employees” and that was not encasepdsy the privilege.

To attract the privilege the connection needeckettotan actual part of the
proceedings in Parliament.

The employment of the Secretary to a CommitteeResearch Officer did not fall
within that scopeKosmas contended at most only 10% of his dutiels thi¢
Legislative Review Committee would meet that dggimn. He acknowledged

there were employees in the House with respecttmwprivilege would operate,
(though not his own positiorthye question was determined not by labels but &y th
predominance of the actual function discharged.

In the alternative, Kosmas argued that, if theilgge was to be relied on, it had to
be proved by reference to the necessity test titdt a privilege was required.

The Full Court’s analysis was based on the judgneénticHugh J inEgan v
Willis,”* where he reviewed the exclusive cognisance dectiinreference to the
case law, notabl\Gtockdale v Hansardnd Bradlaugh v GossetThe latter is
authority for the proposition that Parliament hastool over the administration of
its own internal proceedings even when this comtta statutory provision. In the
last case Bradlaugh, an atheist, was disqualifiech fmnembership of the Commons
after refusing to take the oath, even where thdidPaentary Oaths Act 1866
permitted the making of an affirmation. ‘The juiidiibn of the Houses over their
own members, their right to impose discipline wittheir walls’ was declared to be
‘absolute and exclusivé®.McHugh J put it thus:

the common law courts will not examine the admiaistn of the law — including
statute law — within the walls of Parliament whia matters involved relate only

to the internal procedure of a House of Parliami&nt.

The law laid down inBradlaugh was said by McHugh J to state correctly the
relationship between the courts and Parliament$wWN’ It was also taken by the
South Australian Industrial Relations Court to ectly state the same relationship
in that State.

94(1998) 195 CLR 424.

9 (1884) 12 QBD 271 at 275 (per Lord Coleridge CJ).
9 (1998) 195 CLR 424 at p 461.

97 (1998) 195 CLR 424 at p 462.
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Against Kosmas, it was said that the term ‘intera#ihirs’ is not reducible to
‘proceedings in Parliament’, just as Article 9 @t the only source of the privileges
of the South Australian Parliament. The main stagutprovision is s 38 of the
Constitution Act 1934by which the privileges of the South AustralizarlRment
are defined in terms of those of the UK House of@mns as at 1856. However, as
those privileges are not themselves defined bywtgtathe basis of the asserted
privilege can be assumed to be ‘inherent’ in natOmee might further assume from
this that the test of necessity would be appliadatt, this was rejected by the Full
Court which took the view, by reference Keelly v Carson™® that the test would
place the South Australian Parliament on the saowmting as a ‘colonial
legislature®

The rejection of the necessity test may seem odihenlight of the Full Court’s
reliance onvaid. The relevance ofaid was acknowledged when it was noted that
the Canadian House of Commons, like the South Alistr Parliament, takes ‘its

privileges as they existed in the House of Commaohshe UK at a particular

date’!® Whereas Judge Gilchrist at first instance had inled! to follow that

decision, the Full Court said ‘We are of a diffdrelew as to the application of that
authority to the facts before Ut Justices McCusker, Hannon and Farrell went on
to say:

The matters we draw from Vaid applicable to theterave must decide include
the following. Firstly the claimed privilege hasdmeauthoritatively established in
relation to certain employees of the House of Comsrad WestminsteThat is
where the employment activity for which the prigieis claimed is so closely and
directly connected with the fulfilment by the Asdaynor its members of their
functions as a legislative and deliberative bodyuding the Assembly’s work in
holding the Government to account that outsiderfietence would undermine the
level of autonomy required to enable the Assembtyits members to do their
legislative work with dignity and efficiency. (emgbis added)

The Full Court continued

Certainly that matter is a question of fact andhmgrs degreelt is approached in
our view by notionally dividing those engaged ie tHouse into two groups. Those
engaged in the direct business of the House, thesiigation, debate and
legislating and those indirectly engaged. The flatte not included in the privilege.
The decisions, particulariaid, recognise there is no bright line that always

divides the two classes of employees. (emphasisdd

And further

On that basis the chauffeurVaidwould be clearly indirect as would be the
catering staff irBear v State of South Australiehe management function

% (1842) 4 Moo PC 63; 13 ER 225.

9 (1981) 48 SAIR 604 at para 37.

100(1981) 48 SAIR 604 at para 35. The Canadian Raeli defines its privileges by reference to
those of the UK House of Commons as at 18&fljament of Canada Acs 4).

101(1981) 48 SAIR 604 at para 39.

102(1981) 48 SAIR 604 at para 40.
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regarding the provision of services to the Housaldalso be indirect. In contrast
a primary function closely and directly associatéth the fulfilment of the key
function of the legislature as undertaken by tlspoedent here would seem

directly connected®

The Full Court concluded:

The characterisation of the respondent’s functioteitermined by what he was
engaged to do even if he does not attend to suidsdall the time. The job
specifications detailed in the evidence make dlearhe acts as manager of the
Committee on behalf of the members and his dutilsded ensuring the,
‘Committee’s investigations are undertaken effidieand expeditiously’, as well
as researching, reporting and supervising otherritiee staffThat is he was
directly engaged in the purpose and the busineBsudament. The jurisdiction of

this Court is in our conclusion therefore removgghvilege >**

Thus, the case was treated as ‘internal’ to Padidmand one to which the rule of
non-intervention by the courts applied. Whethevas correctly decided is a matter
for debate. At the very least it indicates that¢hs life yet in the exclusive cognis-
ance doctrine, as formulated by reference to FPaeid’'s constitutional rol&® As
Lord Nicholls of Birkenhead observedih(Jackson) v Attorney General

This principle [the sovereign right of the couddriterpret statutes] is as

fundamental in this country’s constitution as thieagple that Parliament has

exclusive cognisance (jurisdiction) over its owfai %

Concluding Comments

Case law is rarely compact or tidy, a process a$oring all pointing in the one
direction. Nonetheless, at least in relation tdaaiercategories of cases — freedom of
speech in Parliament and the use of ministeriaéstants in Parliament — there is
something akin to a pattern emerging, away fromett@usionary rule and towards
the administration of justice. This may be viewesl geculiar to the law of
Parliament or as part of broader trend. Accordim@oldsworthy ‘For causes that
are obscure, an increase in both the ability arlingmess of judges to control the
other organs of government appears to be a worllpitenomenor®” A similar
observation is found in the 93dition of May’s Parliamentary Practigewhich
noted ‘an expansion in the role of the courts wiiek led them into broader areas

103(1981) 48 SAIR 604 at para 41.

104(1981) 48 SAIR 604 at para 44.

195 The same might be said in respect of such casdaldsn v Markg1995) 17 WAR 447 an@rane
v Gething(2000) 169 ALR 727. These cases are discussed@rdves and E Campbell,
‘Parliamentary privilege and the courts: questiohgisticiability’ (Winter 2007) 7(20xford
University Commonwealth Journab5.

106 [2005] 3WLR 733 at para 51. Supporters of fox mmargued that the Hunting Act 2004 was not
a valid Act, on the ground that the 1949 amendmeentiseParliament Act 191 vere invalid and
that the procedures used to pass the Hunting Aetitheut the consent of the House of Lords —
were also invalid.

197 3 GoldsworthyThe Sovereignty of Parliament; History and PhildsgpClarendon Press 1999, p 3.
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of public life than was the case half a century.agd® It is claimed that the rule of
law is now the dominant constitutional principle, much in the UK, as it is in
Australia with its written constitutiof? Comity and non-intervention
notwithstanding, it may be that anything lying toeoside of general law, the
vestiges of history embodied in the prerogativethefCrown and the privileges of
Parliament will be led by a firm hand into the gdliction of the courts. This may be
by reliance on Article 9 or other statutory formtidas of parliamentary privilege,
or by other means.

In relation to the freedom of speech immunity, BechWright has suggested that
Parliament may be ‘asked to amend the law to acamhate what can be called the
“administration of justice” interest’. He also qastProfessor Lindell as suggesting
that ‘this area of the law should be absorbed at gfathe wider law of public

interest immunity™°

Whether a root and branch change of this kind acoamains to be seen. Do the
courts really need assistance from Parliament is tbspect? It may be that in
Toussaint where the use of ministerial statements in Pagdiat was at issue, first

steps have already been taken in the directioorokskind of public interest test. A

final observation is that, for its part, the comniaw tends to develop, not by leaps
and bounds, but by less spectacular means, bydW&tAllison calls ‘the economy

of the common law’, by which he means the pragmaiiecemeal development of
the law, where the courts avoid any semblanceditahchangé* A

108 Erskine May, n 10, p 177.

109 3acksor{2005] 1 AC 262 at para 107 (Lord Hope).

110 B Wright, Patterns of change: parliamentary privilegeNU Parliamentary Studies Paper 2, 2008,
at 8.7-8.8.

111 JWF Allison, The English Historical ConstitutiorCambridge University Press 2007, pp 125-127.



