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This paper identifies some legal and practicalassarising from the widespread
dissemination of the record of parliamentary prdasgs’ with a particular focus

on the audiovisual record. It discusses risks &stemt with the use of the
parliamentary record in light of changing technadsgand the role that is played by
clerks in responding to the threats and opporemiiti

Background

The ACT Legislative Assembly Secretariat has extenits webstreaming service
and now allows users to download material from gepan the Assembly’s website
providing near instant durable audio visual actesshat is said in the chamber or
a committee hearing. The Assembly has relied omcagwovided by the Australian
Capital Territory Government Solicitor that ‘thelyigation or broadcasting of the
proceedings of the Assembly and of its committedsethervia the Internet or
otherwise, attract the broad protections providgdéction 9 of the LA(B) Act.
This seems to be a ‘legal clearance’ for employdebe Secretariat to broadcast
the Assembly’s proceedings in any electronic forrmatiuding via a downloadable
audio visual record on the Internet, apart fronef@nence to a slight risk posed by
the High Court’s decision iDow Jones and Company IncGQutnick? relating to
publication in another jurisdiction. However, thacf that other Australian
parliaments have not rushed to offer this servee prompted this review of legal
and policy issues and risks relating to the diseatron of the record of
parliamentary proceedings.
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Purpose of Paper

The question of whether a parliament should auskarfie reuse or rebroadcast of
the record of parliamentary proceedings is raisggdrliamentary officers from
time to time. An agreement between at least some@apents on an approach that
recognises competing interests and attempts taamitiidentified risks may go
some way towards protecting the reputation of pawints, parliamentarians and
other individuals, while meeting the public intdres ensuring an open and
transparent democratic system. Whilst the focub®paper may appear to be more
practical than academic, it will be informed by diteonal and contemporary
thinking on relevant legal issues.

The Story of Hansard

For centuries the record of ‘things done’ was aldé in the printed/otes and
Proceedingsof the House of Commons but the publication ofritfs said’ was
punishable as a breach of the privileges of thesdoBy the middle of the 18
century demand for reports of parliamentary prowegdled to thinly disguised
accounts of debates being printed in monthly magei

William Cobbett, the English farmer, pamphleteeurpalist and parliamentary
reformer gave Thomas Curson Hansard the contrgriribDebatesthe first
structured attempt to record the proceedings oBtiitessh Parliament in 1809.
Notwithstanding a spell in King’s Bench prison @nlling a conviction of
treasonous libel in another of Cobbett’s publicatioHansard bought out Cobbett's
interest inDebatesn 1812 and the publication, based on reprintsre§ég reports,
flourished®

The landmark cas&tockdale v Hansafdn which it was held that publications
authorised by the House of Commons did not atpadiamentary privilege led to
the enactment of the Parliamentary Papers Act 18HBe Act provides that
publications or correct copies thereof made under lHouse's authority enjoy
absolute privilege against civil or criminal prodeegys and that extracts are
protected by qualified privileg®.

In 1907 a Select Committee recommended the edtatmist of theOfficial Report
and took control of the production of the recordpafliamentary debates. Similar
provisions apply in Australian jurisdictions whidmave taken their lead from
parliamentary practices established by the Houggoofimons.

Absolute privilege exists where no action may tied statement, even if made with
malice; it is not limited to action for defamatidQualified privilege exists where a
person is not liable to a successful action foradwition if certain conditions are
fulfilled, for example, if the statement is not neadlith malicious intention.

Under the UK Act absolute privilege is enjoyed byeason making a statement in
the course of proceedings in parliament or by asgrerpublishing a copy of
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proceedings provided its ‘correctné8sian be verified, even if malice is intended,
and qualified privilege applies to extracts whidte gublished ‘bona fide and
without malice’.

Development of Audio and Visual Records

The New Zealand and Australian parliaments wereadhef the UK in radio
broadcasting of parliamentary proceedings and thestralian House of
Representatives commenced strictly controlled iaffficadio broadcasts in 1946.
Since 1988 all radio stations or networks have &lsen permitted to broadcast
excerpts from proceedings, again in accordance edttain conditions. According
to House of Representatives Practice,

Only qualified privilege may be held to attachthe broadcast of excerpts of
proceedings, and it may be considered that thiatsiin is appropriate given the
fact that those involved in the broadcasting ofeegts act essentially on their own
initiative, whereas those involved in the officiatio broadcast and re-broadcast of
proceedings have no discretion in the matter...

Live televising of House of Representatives washaged in 1992 and other
parliaments have followed suit. Television coverdges generally been strictly
controlled with parliaments using their own resasrd¢o provide a live feed to
external organisations, although in the QueenstardtlACT parliaments television
camera operators are allowed to film from the flobthe chamber. Guidelines for
camera operators are designed to ensure that gevde appropriate. Live
webstreaming over the Internet is now common practi

Public versus Private Interest in Proceedings of Parliament

An individual’s right to sue for defamation

Two well known cases, the aforementioned Stockdalansard and Lange v the
Australian Broadcasting Corporatidnillustrate competing interests at play in
making parliamentary proceedings widely availaldad the application of the
defence of privilege. In the first, a private aitize wanted to protect his own
reputation by suing the publishers of a Hansardnteprhich claimed he had
circulated indecent material in Newgate prison. ¢bteferring of absolute privilege
on the Hansard report removed future potentiahtdion.

In Lange the High Court established an expandeau fifrqualified privilege which

serves to make the common law of defamation confavith the implied

constitutional freedom of communication, accorditeg Justice McHugh ‘... a
freedom from laws that effectively prevent the mensb of the Australian
community from communicating with each other abpalitical and government
matters relevant to the system of representativé @sponsible government
provided for by the Constitution®
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In these cases an individual's right to take ciadtion against publishers or
broadcasters of political material gives way to thigler public interest. lan

Loveland* draws on aspects of Lange v ABC and commends xperience that

may be drawn from other jurisdictions when arguihgt English libel law has

defended the reputations of politicians and beesuffitiently alert to the legitimate

int?srest of the electorate in consuming politiceibimation about those who govern
us.

There is probably no need for a clerk to seek totgat the reputation of his
members by not recommending the widest possiblesedimation of the
parliamentary record.

Effective repetition

In Buchanan v Jennindsthe New Zealand Privy Council considered that the
established principle that re-publication outsidarliBment of a statement
previously made in Parliament is not protected lbgotute privilege applied also to
later statements outside the House that relatieutoglo not repeat in full, what was
said in the House and that using the parliamemeggrd in these circumstances to
prove what was effectively said outside the Housendt infringe Article 9 of the
Bill of Rights 1688 (Imp.) which prevents proceegnin Parliament being
impeached or questioned in any cdurt.

On 31 May 2005 the New Zealand Privileges Committeported that this

development could have a potentially ‘chilling’ @t on public debate, with
members and witnesses being reluctant to submimgbkles to subsequent
interview for fear of losing their parliamentaryrimnity. The committee believed
that news media are also subject to the principléeffective repetition’ so a

television or radio broadcast carrying an ‘effeetiepetition’ would open up the
possibility of an action against the metfia.

But a Clerk might feel that any concern relatingatdchilling effect on public
debate’ would not be realised merely by making mardely available and in
different mediums the proceedings which may be gdidign court. A rebroadcast of
those proceedings, by a news organisation, by #mbar involved, on a personal
website for example, or by any other individual Wbattract qualified privilege if
it was a fair and accurate report.

Proceedings of Parliament — what constitutes proceégs?

A Clerk might be concerned about what constitutesgedings in parliament. The
Parliamentary Privileges Actl987° provides that ‘proceedings in Parliament’
mean all words spoken and acts done in the codrser dor the purposes of or
incidental to the transacting of the business idbase.
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Are all words spoken in a parliamentary chamberdsspoken in the course of, or
for the purposes of or incidental to the transactihthe business of a House? Not
necessarily. Interjections for example are recortetHansard only if they are
responded to by the member who has the call dtahton is drawn to them by the
Speaker, usually in the form of a warning. Mostttedm are ignored and do not
become part of the record of proceedingsuse of Representatives Practgtates
that this practice has been followed since 1304.

If the audio-visual record of proceedings is cagduin-house it is possible to
exclude from the live broadcast the recording chéncarrying the extraneous
words and they are unlikely to form part of the iaudisual record. External
broadcasters usually take the live audio feed wihsclbeing streamed by the
parliament but there appears to be nothing to gtem recording their own audio
which may include comments deemed not to be pagrefeedings by virtue of
their omission from the Hansard record. In fatduse of Representatives Practice
expressly provides that ‘Any person permitted byoenmittee to attend a hearing
may make an audio recording of the proceedingss the responsibility of the
person concerned to ensure that the recordingtigseal improperly...

Would absolute or qualified privilege attach to amdio recording captured by
someone attending a parliamentary committee headnd replayed via a
community radio station if that recording contairedamatory words that were not
recorded in the official Hansard transcript of evide? What if someone took
exception and sued the re-broadcaster for defantafitiis could have unfortunate,
albeit unlikely, consequences for a person actiegponsibly in rebroadcasting
parliamentary proceedings. There is uncertaintyctvisiould only be removed if all
interjections and unreported comments made withidebating chamber were
included in a statutory definition of proceedingsgparliament.

There are examples of this kind of dilemma. An exage of words in the Main
Committee of the House of Representatives betwee=member for Robertson and
the member for Indi on 29 May 2008 was referrethibHouse of Representatives
Standing Committee of Privileges and Members’' kdts® At issue was the
comment that ‘Evil thoughts will turn your childt;ma demon’. The comments
were clearly audible but, in accordance with Hamhszdtitorial policy??> were not
recorded in the official record. The member for Bwdon was called upon to
withdraw but did not do so; however, she apologidieel following day. The
incident was widely reported in the media includomgYouTube.

In this case no action was sought other than advdthal of the comments;
however the potential for action in defamation dowkll arise in a similar situation
and it is difficult to predict a court’s interprétan of proceedings in Parliament in
such a case. The Deputy Clerk of the House of Reptatives believes that a court
would not step lightly into such an interpretatiom concedes that the possibility
exists?®
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The potential risk becomes even more apparent whérenced by a recent
exchange between the Speaker of the ACT Legisl&ssembly and WIN News
Pty Ltd, the Speaker having observed some foothgeembers interjecting during
a division in the Assembly proceedings which did ecanform to the broadcasting
guidelines® In defence the news reporter claimed to underdtaaictif Division is
called for, an action requiring the vote of all Meens, then all present MLAs
become inherently referred to in debate. As sudbwalg the filming of
reactions?®

This example is clearly dealt with iHouse of Representatives Practiadich
states

Remarks made during a division are not regardgrhef the proceedings of the
House and are not recorded by Hansard. The Sphakeryointed out to Members
that such remarks might not be covered by privileige that this also has
implications for media reporfs.

A distinct lack of certainty is inherent in the rphes ‘might not be’ and
‘implications for’. Who is at risk in these casdd¥@t the Clerk or his employees if
their parliaments have enacted legislation simtlarthe Legislative Assembly
(Broadcasting) Act 200but members and re-broadcasters should be alertéa: t
risk.

Not everyone agrees witHouse of Representatives Practi¢éeil Laurie, Clerk

of the Queensland Parliament, has a different \aéout interjections including
those made during a divisidhHe believes they are ‘incidental to the transactif

the business of a Housé'.

A more hypothetical possibility to consider is th@atus of a question or answer
which is ruled out of order by a Speaker. Againcaading to House of
Representatives Practi®e The Chair has ruled that questions ruled out oford
should not be included in Hansard, however in mesent years they have been
published.” If they are not published and there ne record of them it
would be difficult to include them in proceedingsparliament, however, the very
fact of an audio-visual record of parliamentary ggedings makes it less likely
that chairs will rule on the non-publication in Hand of words spoken in a
debating chamber.

Even if the practice of not publishing questionkeduout of order has ceased, there
may still be some uncertainty as to whether it ddag argued, for example, that an
answer which is terminated on the grounds that itdt relevarit remains part of
the proceedings. To suggest that an answer ruleafoorder as irrelevant is no
longer a proceeding in parliament might be extréutit may not be the most
bizarre suggestion on which a clerk has been ctdi@rovide advice.
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Right of Reply

What of the interests of an individual whose repatais maligned by a statement
made in parliament under the cover of absoluteigmadntary privilege? Speaker
Snedden in 1979 did not advocate inventing ruleghvimight prevent privileged
attacks on individuals, stating that it was a mmatie judgment for individual
members and that curtailment of the right mightvpre the legitimate airing of
matters of public interedt. The matter was raised again in 1994 by the Hodise o
Representatives Joint select Committee on ParlitanenPrivilege which
recommended a policy of restraint such as opetiatédhe House of Commons;
however the recommendation has not been addpted.

The Legislative Assembly for the ACT has adoptedsalution of continuing effect
which ‘provides a guide to Members in exercisingitireedom of speech in the
Assembly’®*

Jurisdictions which provide citizens with a rightreply (and most do, with the
exception of the UK Parliameft may determine that a citizen’s response should
be incorporated in Hansard. But Hansard is notahky medium in which the
damage has been done — what capacity for redreff®iis in the audio visual
record? There is none provided and the offendingnarks remain on the
audiovisual record without any further explanatwrgualification. The prospect of
serious damage being caused by inadvertent or imadiadisclosure of a court
suppression order (similar issues would apply tdterma of national security) is
dealt with in the following section.

Breach of Court Orders

A matter of privilege arose in the New Zealand Hpaof Representatives when on
26 June 2008 Heather Roy MP made statements iHdbse that may have been in
breach of a suppression order. In a paper preparassist members in determining
how the Committee might proceed, Debra Angus, Deglérk of the House of
Representatives advised that:

Various Speakers’ rulings are clear that membeosldtreat their privilege of
freedom of speech with the utmost respect andtus®yi in the public interest.

If a court has made a nhame suppression ordennilns be presumed to have been
made for a good reason and should be observed impars unless the public
interest impels them to act otherwise. Such anraieuld only be disregarded in
the most exceptional cases or extraordinary cirtanegs.

While members are not bound in the House by a cupopression order, freedom
of speech in Parliament is not a licence for anytortereak the laws of the country
outside the House. No protection exists in relatmany kind of liability, other

than defamation that may arise from repeating datdie House something that
was said inside the House. A press report of piings in the House that breaches
a court suppression order may be in contempt oftédu
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The paper included a number of similar examplegdentities of persons whose
names were the subject of suppression orders beirgaled in the New Zealand
House of Representatives and in the House of Corantemur examples from the
New Zealand Parliament were provided, and one frerHouse of Commons.

The number of occurrences is interesting in thahight be seen as a reason for
action or lack of action depending on the perceile@l| of risk. A report of the
House of Commons Procedure Committee concludedittiveds not necessary to
take action as a result of one specific case, diverimportance the House attaches
to protecting the right of parliament to freedomspieech. The committee urged
members to exercise the greatest care in avoidiegches of court orders and
suggested that should there be a number of ingapiceuch breaches, then the
House would be well advised to adopt a resolutionitihg any reference to
publication of material subject to a court suppimssrder’’

The level of risk was also pointed to in submissitm the New Zealand inquiry,
among them one from Philip Joseph, Professor of lawthe University of

Canterbury® He drew attention to the Report of the House afdscand House of
Commons Joint Committee on Parliamentary Privilegéiich ‘noted that breach
of court orders in parliamentary proceedings intd#ni was ‘extremely rare” and
questioned whether the mischief is more prevalanNéew Zealand than in the
United Kingdom. Professor Joseph’s suggested rersediere ‘contingent on
whether the House believes there is a sufficieablpm involving court orders, as
to require action. That assessment should be mgaiest the appreciation of the
fundamental nature of the privilege of freedom péexh ...which should not be
restricted in the absence of a compelling need.’

A number of parliaments around the world resportdeal similarly timed request
for information on broadcasting policy from the EiAssistant (Reporting
Services) in the New Zealand House of Represesttfifwo specific questions
related to whether protections were limited to defdon and asked for precedents
testing the legal framework for broadcasting. Tégponses in the main indicated
that these issues are untested. And this gives tdsa dilemma. Do Clerks
recommend to their respective Houses that protexishiould be strengthened; and,
if so, who for, or do they let sleeping dogs liel await evidence from within their
own jurisdictions that the breaching of court osdey members is a risk that needs
to be mitigated?

The New Zealand Parliament having had the latesuoh incidents referred to its
Privileges Committee does consider that thereriskaboth in relation to the likely
occurrences of a breach and the lack of protecf@orded to the publication and
broadcast of Parliament’s proceedings by ltegislature Act 190§NZ) and the
Defamation Act 1992NZ). It has considered a number of suggestiongf@ange
and has recommended to the House that the Staifithgrs be revised to limit
statements made by members in Parliament in breddourt orders. They will
need to apply to the Speaker to exercise his ordisretion in agreeing that a
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matter is of sufficient importance to warrant sicbreach and, in exercising that
discretion, the Speaker will ‘balance the privilagfdreedom of speech against the

public interest in maintaining confidence in thdigial resolution of disputes:::

The Committee also recommended that knowingly liveaca court order, contrary
to Standing Orders be included in the list of mattédnat might be considered a
contempt ‘because it could have a tendency to liHaddouse into disreput&.’

Further it adopted a revised rule allowing a setechmittee to expunge from any
transcript of proceedings any evidence or statement ‘suppdebg an order of a
New Zealand court? (But it made no reference to expunging the matéan the
broadcast and did not accept recommendations to introdwiayed broadcasts to
enable words to be beeped out or mutéd).

The first actions of mitigation then are to redube risk of breaches occurring
without prejudicing the privileges of the House;stek to protect the House from
disrepute by strengthening the contempt deterran to expunge offensive
material from the transcript.

The Committee made separate recommendations ®dbhernmerff including that

it should amend the Legislature Act to provide ectibpn byabsoluteprivilege to
the live broadcasts and delayed broadcasts oradbasts that are made by order or
under the authority of the House; and to protectgbwlified privilege fair and
accurate reports from extracts of proceedings, Hre broadcast and other
publication of extracts of proceedings that aré made by order or under the
authority of the House of Representatives in a raanconsistent with the
provisions of the Defamation Act 1992.

It has also recommended addressing the concersiagafrom theBuchanan v
Jenningseffective repetition case which were raised in 2(@% paragraph 19).

Addressing the Copyright |ssues

The ACT Legislative Assembly has a copyright staetron its website granting a
general permission for personal or non-commercial of parliamentary material
but with the following restriction: ‘Except as pdtmd above you must not copy,
adapt, publish, distribute or commercialise any emak contained on the site
without the Legislative Assembly’s permissidh.’

The Commonwealth and Queensland Parliament welisites similar statements.
These jurisdictions rely on the Commonwealth CaghtriAct 1968. Queensland’s
Broadcast of Parliament Select Committee recomneeriiat copyright of any
vision of the proceedings of parliament capturedhaytelevision media is assigned
to the parliament to seek to avoid a situation whbe media owns copyright in the
vision and may rebroadcast in a way that breadheartedia guidelines without
recourse by the Parliametithe New Zealand Copyright Act 1994, however,
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expressly excludes New Zealand parliamentary delsttging that ‘No copyright

exists in any of the following works, whenever thogorks were made:

The United Kingdom parliament reserves all parliatagy copyrights and invites
people to apply on-line for a click-use parliamentaence?®

. This licence does not include audio visual mateaind all live broadcasts of
procedural coverage ‘may not be directly linked teproduced, copied or
downloaded without formal agreement from PARBUL r{laeentary Broadcasting
Unit Limited) or the Director of Parliamentary Bzasting.

A recent study by the UK Parliaméhthighlighted the risks associated with
allowing greater use of audio visual content, idotg disrespectful use of content,
use out of context, use of inappropriate websitesraanipulation of content. But it
also recognised the potential benefits of widereasdo parliamentary proceedings
through social networking sites such as YouTubeluding the opportunities for
newer members of parliament to engage with a wather younger portion of their
electorates. It points out that ‘The risk of notbeating these delivery methods are
that it becomes ever harder to engage with theigpabl the perception grows that
parliament is inaccessible and remote from the stiggam of public debate on the
web.’

Allowing greater access to the audio-visual reanfrgroceedings, while providing
some sort of deterrent against misuse is not simpte as can be seen in even a
small number of jurisdictions, does not attract ansistent approach. The UK
Parliament has a licensing arrangement (but nofoydiroadcast material, perhaps
this will come, along with a more permissive poliop reuse of audio visual
material); the New Zealand Parliament excludes t@shiaom its copyright law and
the Australian jurisdictions noted above rely orcapyright statement on their
websites, inviting people to seek permission ifythvish to use parliamentary
material for other than permissible reasons.

Even here, while parliamentary material is not ® used for political satire or
ridicule how is this to be read against the faialohg provision in section 41A of
the Copyright Act which states:

A fair dealing with a literary, dramatic, musicalartistic work, or with an
adaptation of a literary, dramatic or musical wates not constitute an
infringement of the copyright in the work if itisr the purpose of parody or satire.

The questions of what is ‘fair dealing’ and whetleerbroadcast record of a
proceeding in parliament is a ‘literary, dramaticmausical work’ would have to be

settled but there does appear on the face oftietsome contradiction between the
law and its potential application or at least sgr@inds for misinterpretation.

The UK study into parliamentary copyright also msmkesalient point when it states
‘It is important for Members in both Houses to lveage that whatever decisions on
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copyright are taken, there is very little prospafctontrolling the use of video clips
of Parliamentary proceedings effectively. The ey low incidence of abuses to
date is probably more to do with a lack of intertstn the current licensing rules
providing an effective control and deterreft.’

In risk management terms then it may be that a# \pittential breaches of
suppression orders the likelihood of the risk afuse is low.

Requests from Third-Party Publishers

The growing interest in parliamentary proceedingd #he increasing use of newer
technologies has also led to challenges to theiaRaht's right to be the sole
publisher of parliamentary material. Open Austr@ia not-for-profit organisation
which claims to be ‘bringing transparency to Aulitfa democratic processes and
public institutions > It has sought permission from Federal and Stat@p@nts to
republish theiHansardreports ‘in a far more intuitive way. The websitakes it
possible for users to search and track their MRg,adso allows them to subscribe
to RSS feeds and email alerts of their MPs votespanliamentary speeches.’

Some reservations about authorising the repuldicaliave been expressed by
clerks, including Neil Laurie, Clerk of the Queersd Parliament who states:

A key issue is whether OpenAustralia should bemibe status and protection of
an ‘authorised publisher’ as an engaged entityiferpublication of an authorised
parliamentary record as per section 51(4)(g) oRhdiament of Queensland Act
2001 | do not believe it would be appropriate for raegive this authority as this
sort of arrangement was not contemplated byAitte

Therefore, if permission was granted, it would beltte basis that OpenAustralia is
not an authorised publisher under the Act and@pnAustralia accepts all risks
of any legal liability arising from the further plidation of the parliamentary

record — which would not be absolutely protecteghbygliamentary privilege.

Most significantly, | am concerned about an altéuea'non-official’ site upon
which lays the Queensland Parliament’s official &tdaof Proceedings but [over]
which no one in authority within the Parliament&srvice has contrdF.

The ‘authorised publisher’ concern may be valid whead against section 57 of
the Parliament of Queensland Zavhich states:

Reports of the debates in the Assembly publishgutimed form under the
authority of the Assembly may be received in evadeas an accurate record of
what happened in the Assembly.

Evidence must not be admitted contradicting, adttingr otherwise impugning the
accuracy of the reports.

This would appear to confer protection on an augkdrpublisher notwithstanding
whether or not the republished report was a corcegly and one can readily
understand a clerk’s reluctance to allow this poksi.
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Under the general permissions contained within tbepyright notice/
OpenAustralia would be entitled to fairly deal witre material for the purposes of
criticism or review, but would not be permitted teproduce the material for
commercial purposes. If OpenAustralia is genuireelgot-for profit organisation,
one wonders why they would need the Clerk’s perigsdt may be that another of
the Clerk’s concerns is more worrying, ie:

| am concerned about the demands that may ultijmb&eplaced upon the
Queensland Parliamentary Service by OpenAustnaliarms of supply of
information...it would become a ‘special stakeholderto the extent that we
would have to take into account OpenAustralia’sdseghen any adjustments have
to be made to our own systeffis.

The key issue may be more one of resourcing anttaiaf methods of publication
than privilege.

Where does this leave the audio-visual record vdmailar requests are made? Are
the same concerns evident? According to Harry Everantly retired longstanding
Clerk of the Senate, ‘there are no dangers orcdities of providing near instant
downloadable access to broadcastings that arelswirevolved in any other form
of access to proceedings, going back to the priHeatsard®®

Managing the Risks and Strengthening the Controls
Summary of risks

In the sections above some of the risks associthddissemination of the record

of proceedings have been described. No real difter® have emerged in the risks
attaching to different forms of dissemination, text, audio and video; what seems
to be at issue is the opportunities that new teldyies and networking sites

provide to manipulate the record and to magnify aaym done by engaging a
much wider audience than the traditional printedord ever reached, and the
instantaneous nature of broadcasting. In sumnmarydientified risks are:

An individual’s right to sue for defamation: clerfiad officials may still be relying
on variations of the Parliamentary Papers®®as amended over the years to take
account of developments in technology. The cars&atutory protections may not
be adequate to cover new and rapidly emerging rdstbbdistribution; publication

in one jurisdiction may still offend in another.

Effective repetition: followingBuchanan v Jennings,if a media organisation
broadcasts an effective repetition of defamatomaiks made within parliament it
may lose its parliamentary immunity; members antth@gses giving evidence at an
inquiry may be constrained in talking about theuéssoutside the formal
proceedings of parliament.

What constitutes proceedings: it may be possible Someone to broadcast
defamatory remarks made by way of interjection Wwtace not part of thelansard
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record, particularly during a division; if these r@enot found to be proceedings in
parliament no protection would attach by way ofliparentary privilege. Other
exchanges and asides during parliamentary proogediut not incidental to
transacting business can also put a member at risk.

Risk to reputation: an individual’s reputation nigie maligned when statements in
parliament are broadcast. A right of reply is notarporated in the audio visual
record.

Breaches of court orders: unrestrained use ofgmadntary privilege risks upsetting
the comity between parliament and the judiciary avay put an individual at risk.
It may not be possible to contain the damage onoeeaching statement has been
broadcast.

Breach of copyright: how is this risk manifestedentthe record is released in the
public interest? The concerns appear to be theoighe reputation of a member or
the parliament as a whole or the risk of privaiifgering.

Losing control of the publishing process: providiagparliament’s authority to
republish to a third party may confer absolute ifgge, where only qualified
privilege would normally apply,

Statutory controls

This paper does not attempt to analyse the effaotiss of all the statutory and
parliamentary protections relied on in every pankat within the ANZACATT
jurisdiction. It makes a broad sweep of some ofpteisions available to the ACT
Legislative Assembly, the House of Representatingbe Commonwealth Parlia-
ment, and the New Zealand and Queensland parlignagak looks in the following
paragraphs at the adequacy of those protectiométigate the identified risks.

Section 24 of the\ustralian Capital TerritorySelf-Government) A%tconfers the
powers, privileges and immunities enjoyed by them@wnwealth House of
Representatives on the ACT Legislative Assemblytand it enjoys the protections
afforded by théParliamentary Privileges A¢E in the absence of its own legislation.
It relies on a resolution of the Assembly to auigwihe preparation and publication
of transcripts of debates and proceedings, includixtracts but, according to a
legal opinion obtained in 1995, it cannot rely ¢w Parliamentary Papers Act
1908

... theParliamentary Papers Act 1908 provides for an absolute privilege in relation
to the publication of Reports that are authorisgthle House. However, it is arguable
that this privilege is not a power conferred to itt@ise of Representatives or to its
members, but instead is a privilege given to aipbbl. In R v Richardson; exparte
Fitzpatrick and Browne (1955) 92 CLR 157 Justicedbi characterised the
Parliamentary Papers Act 1908s legislation passed in pursuance of Sectiof89)L (
of the constitution (the exercise of incidental po)wand not legislation pursuant to
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Section 49 (defining and declaring parliamentarywgis and privileges). It is not clear
from Dixon’s judgement which head of power tharliamentary Papers Act 1908
incidental to. If theParliamentary Papers Ad908 is not a law with respect to the
powers and privileges of Parliament, then it isoataly not a power of the House of
Representatives or its members for the purpos&gction 24 of théustralian

Capital Territory (Self-Government) Act 1988.

The Assembly has enacted thegislative Assembly (Broadcasting) Act 2001
authorising broadcasting of Assembly or committeeedings by any person and
continuing resolution% sets out guidelines which must be followed.

The House of Representatives is afforded the piiotewf the Parliamentary
Papers Acf® the Parliamentary Privilege#éct,®’ the Parliamentary Proceedings
Broadcasting A¢t and various resolutions authorising publicatiompaaicasting
and televising of proceedings.It produces, with the Senate, guidelines for
televising proceeding$.

Queensland has the Parliamentary Paper§ Aot the Parliament of Queensland
Act 2001, which frees from civil or criminal lialiiy any person publishing a

parliamentary record (including an audio-visualored under the authority of the

Assembly. It also issues broadcasting guidelinedeurthe authority of the

speaker?

All these jurisdictions appear to have enactedntmoduced provisions offering
protection from legal action to publishers and dazesters of an expanded range of
parliamentary records although, as the Clerk of Hwise of Representatives
pointed out, the Parliamentary Proceedings Brodishgpg\ct was enacted for the
purpose of indemnifying the official broadcasteng tAustralian Broadcasting
Corporation, and has not been updated to take atafuhe wider availability of
proceedingg?

The New Zealand Parliament is taking steps follgwits recent Privileges Committee
report* to strengthen the protections afforded by ttlegislature Act 1908 to publishers
and broadcasters and has also recommended:

... that the Legislature Act 1908 be amended to pletiat the criticism made of
the decision irBuchanan v Jenningse addressed so that a Member of Parliament,
or any other person participating directly in gpeging on parliamentary
proceedings, who makes an oral or written statetmentaffirms or adopts what he
or she or another person has said in the Houde ooimmittees will not be liable

to criminal or civil proceedings.

The first two risks, relating to defamation actimnd effective repetition appear to
be in hand.

The next risk — that of a member making a potelgtdéfamatory remark that may
not considered a part of the proceedings — carnddesased in two ways; the first
is a behavioural control. The Clerk, through thee&qr, may be well advised to
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draw the attention of members to the possibilityerharks which may not attract
privilege, however slight the risk, and guidelinedroadcasters should prohibit the
coverage of such remarks.

More serious is the behavioural control that needse applied to members who
may cause grave harm to individuals or nationausgcby using parliamentary

privilege recklessly to make unsubstantiated atlega or to breach court orders.
Standing orders may provide some guidance here;ebmeny the recently

strengthened rule in New Zealand requiring a menbepply to the Speaker for
the exercise of his or her discretion before meaiigp any matter awaiting or under
adjudication has much to recommend it.

None of the clerks interviewed believed that a sleai to expunge material from
the record could be taken lightly, although therKlef the ACT Legislative
Assembly did state that he would consider so adlyiiie Speaker in the case of a
threat to national security and would request mediyanisations not to rebroadcast
the offending materidf.

The risk to reputation, either of the parliamenanrindividual member is a concern
shared by all clerks who consider themselves tgusrdians of their respective
institutions with an ‘institutional obligation tagserve and promote the parliament
to the public’’” However, they see this role played out by expfajrind upholding
the rules of their houses rather than by contrltiepublication or rebroadcasts of
the record to protect members from potential enaisament® Broadcasting
guidelines commonly prohibit use of the parliamentacord for the ‘purposes of
satire or ridicule’ and copyright statements pertimit ‘download, display, print and

copy of any material... in unaltered form oniy’.

Financial penalties may apply to breach of copyrighd parliaments (with the
exception of the ACT Legislative Assembly) have @ption to fine or even
imprison those adjudged guilty of contempt of arlent. But a repeat of the
punishment meted out to Messrs Fitzpatrick and Beoviby a former Prime
Minister®® (three months imprisonment) is highly unlikéhand, in the case of
reflections on members, the Commonwealth Parlianweith the enactment of the
Parliamentary Privileges Actabolishedthe category of contempt constituted by
reflections on Parliament, a House or a merfb&nd media organisations might
think that a penalty of loss of access to procagdifor a short time is worth
breaching guidelines for if unauthorised coverafaroincident in the chamber is
politically newsworthy.

Finally, a fear of loss of control over the publishprocess does not appear to be
justified when republication or rebroadcast of jaankentary proceedings is
generally permitted, albeit subject to guidelinesyd those republishing or
rebroadcasting are likely to be protected by adtleaalified privilege, although in
some cases, retaining the ability not to confethatised publisher’ status on third-
party publishers may have some validity (see pafagb8).



Spring 2010 Releasing the Record of ParliamerRaogeedings 127

A New Rolefor Clerks

The most serious identified risk relating to theuiglication or rebroadcast of
parliamentary proceedings is probably not thatro&etion in defamation, provided
parliaments have taken steps to ensure that theirstaff and authorised publishers
are protected against action when enabling theighiby or broadcasting of

parliamentary proceedings. Protection for repubbcaor rebroadcast may not be
so clear cut, with fairness, accuracy and the alesexf malice needing to be
established. Clerks should not have to assume megjplity, in representing their

speakers or their institutions, for the actionstiers, particularly those who might
wilfully compromise the accuracy or fairness otgaaort.

While the risks facing clerks are largely the sathe, number and complexity of
protections is not, and there would be value in AMATT jurisdictions
developing a uniform statutory model for addressiay issues relating to
disseminating the record of parliamentary procegglif defamation laws can be
made uniform, why not parliamentary privilege arigleo protections?

Clerks can also act to protect both members anatgricitizens by influencing the
behaviour of members and strengthening their standirders. New Zealand
appears to have taken a lead in this regard vdtaritendments to restrict the ease
with which members can disclose information supgedsby a court, and in
addressing concerns that effective repetition mgsie debate but this may have
been borne out of necessity in light of the numbgkiinstances when this has
occurred. That, in itself is an important consadien, whether jurisdictions should
wait until the risks have been realised beforengctor make a pre-emptive strike.
Maintaining a current database on all privilege,blighing, broadcasting,
technological or other issues relating to the paréntary record would be an
informative and efficient way of responding to tin@expected, or perhaps staying
one step ahead.

Clerks could consider providing frank, fearless andnd advice to members about
their own behaviour in the parliament; perhaps mplighing a new cross-
jurisdictional guidebook ‘The seven Habits of HigHEffective Members’ with
apologies to Steven Cové&y.

Balancing the public’s right to know against a riskthe reputation or safety of an
individual, or the comity between the judiciary &hd parliament, is also a pressing
matter for the Clerk who may have to recommend egjmng remarks or removing
sound and vision from the record, noting the restions expressed.

The adoption of new technologies and systems tcentiaé record of proceedings
more accessible provides a key opportunity to eadagher with the public, and
greater collaboration between parliaments will lielpeduce costs.
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This paper has only skimmed the variety of riskd protections that are evident.
Further and more detailed research on a model wdiiolws the widest and most
convenient access to the parliamentary record, owdbwith the most effective
and up-to-date protectiorier those risks likely to be realisedould be a useful

start. Clerks are well placed to persuade thelkgis of the benefits of a consid-
ered approach to protecting the institution whitgaging with the public. A body
of clerks recommending uniform best practice wdwdceven better placed. A
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