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Introduction

Whistleblower disclosures to individual membergha Queensland Parliament did
not receive protection under ttWghistleblowers Protection Act (Qld) 199+htil
2007, when on 20 March thWghistleblowers (Disclosure to Member of Parliament)
Amendment Act 200Was passed. Prior to this a Member of the Queedsla
Parliament was not an ‘authorised entity’ to whopualic interest disclosure could
be made under th&histleblowers Protection Act 1994.

The Queensland Public Hospitals Commission of Iig&eport found that the
process by which a public officer revealed inforimatabout the Queensland health
system to a Member of the Queensland Legislativeehbly was not protected by
the Whistleblower Protection Act 199nd recommended changes to the Act in
order to address this perceived ‘failure’.

The Inquiry’s recommended changes to Queenslandisstieblowers Protection
Act 1994were subsequently supported by two Private Memligitls (one lapsed
and one failed) and recommendations of a Parliaamgr@rime and Misconduct
Committee report before the passing of the goventisieWhistleblowers
(Disclosure to Member of Parliament) Amendment BUD6 resolved the issue.

" ANZACATT Parliamentary Law, Practice and Proced2086. This is an edited version
of the full research report. Persons interestddriher detail should contact the author
directly.
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Whistleblowing

The term ‘whistleblowing’ is thought to originateof the practice of English
police blowing a whistle when they observe a crimection. The application of
the term to the reporting of public and privatetgsemisconduct is believed to have
only commenced in the 19803 he research definition of whistleblowing that was
developed in the Queensland Whistleblower Study was

The whistleblower is a concerned citizen, totafig @redominantly motivated by
notions of public interest, who initiates of herhis own free will an open
disclosure about significant wrongdoing in a paitic occupational role to a
person or agency capable of investigating the camipand facilitating the

correction of wrongdoing, and who suffers accorljiig

The Queensland Ombudsman’s Office states that,esgn who makes a public
interest disclosure is called a whistleblower. Ablpu interest disclosure reveals
unlawful, negligent or improper conduct affectirige tpublic sector, or danger to
public health or the environmerit.’

The need to afford whistleblowers certain protewiavas legislated due to the
history and likelihood of reprisals being sufferbg those who had reported
allegations of impropriety. Previously the law iruégnsland and elsewhere in
Australia made it an offence to disclose officietiets or information acquired by a
public servant by virtue of their office.

Queensland was the first Australian jurisdictioniritroduce legislation to protect
whistleblowers. The Whistleblower Protection Act (Qld) 19%éught to balance a
number of competing interests in regards to protgcboth whistleblowers and
those whom such allegations are made against. Tleerdland Public Hospitals
Commission of Inquiry Report stated that:

L william De Maria, Deadly Disclosures, p. 24

% The Queensland Whistleblower Study was undertakéime University of Queensland
between 1993-95 under the direction of William Darid. It was the first such study in
Australia.

% Queensland Ombudsman website-http://www.ombudsgitagov.au/cms/index.php?
option=com_content&task=view&id=23&Iltemid=21

4 David Solomon, Whistleblowers, and governments, need more prot@cDemocratic
Audit of Australia — February 2006, p.2.

> The Queensland Public Hospitals Commission ofilydReport on page 467 incorrectly
identifies QueenslandWhistleblower Protection Act 199 being, ‘the first of its kind
in Australia’. Both théNhistleblowers Protection Act (South Australia) 32@d the
Protected Disclosures Act (New South Wales) 18984eded thgVhistleblower
Protection Act (QIld) 1994The Inquiry Report may have been referring to Qakenl’'s
Whistleblowers (Interim Protection) and MiscellanedAmendments Act 19@®ich was
Australia’s first ‘whistleblower protection Act’.tie background of this ‘Interim
Protection’ Act and the process leading to its paswill be outlined further in this paper.
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TheWhistleblowers Protection Act 19%8dcognises and attempts to achieve a
balance of competing interests such as:
The public interest in the exposure, investigatiad correction of illegal,
improper or dangerous conduct;
The interests of the whistleblower in being pratedirom retaliation or reprisal
and in ensuring that appropriate action is takganding the disclosure;

The interests of persons against whom false al@gabre made, particularly
the damage to reputations and the expense and sfregwestigations;

The interests in the organisation affected by fkelaksure in ensuring its
operations are not disrupted and also in preveisigiptive behavior in the
workplace; and

The need to ensure that whistleblower protectiendppropriate safeguards to
protect against abu$e.

Legislating the Protection of Whistleblowers in Qesesland

The 1989Report of the Commission of Inquiry into the Pdsslbegal Activities
and Associated Police Misconduy€titzgerald Inquiry Report) stated that there was
an urgent need for legislation in Queensland whiphohibits any person from
penalising any other person for making accurate lipubtatements about
misconduct, inefficiency or other problems withirubtic instrumentalities”
Following these recommendations, Queensland becé#me first Australian
jurisdiction and one of the first common law coiggrin the world to introduce
whistleblower protection legislation, the Whistlelers (Interim Protection) and
Miscellaneous Amendments Bill which was introducedo the Queensland
Parliament on 2 October 1990.

It provided protection for persons giving eviderered information to both the
Electoral and Administrative Review Committee anide tCriminal Justice
Committee. While such coverage was not the intentibthis ‘Interim’ Act, it is
worth stating that disclosures to Members of the&nsland Parliament were not
mentioned or protected by it.

A month after the ‘Interim Protection’ Act beinggsed, EARC published an Issues
Paper on the ‘Protection of Whistleblowers’. A calaion of ‘Public Submissions’
received by EARC was issued in April 1991 before tbling of EARC’s ‘Report
on Protection of Whistleblowers’ in October 199hisTreport recognised that there
was a public interest in providing special protewetior public officers who expose
wrongdoing in the workplace and recommended theterent of comprehensive
whistleblowers protection legislation, a draft Bitr which was appended to the

® Queensland Public Hospitals Commission of InqRieport, p.467. The report noted that
these points were drawn from the Queensland Ombanisrsubmissions to the Inquiry.

" Report of the Commission of Inquiry into the Pbisillegal Activities and Associated
Police Misconduct, 1989, p. 134.
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Report. This draft Bill did not contain any prowss for disclosures being made to
Members of Parliament. Further, there was no mentio discussion of this
possibility contained in the repdtt.

A review of EARC’s Report on Protection of Whistlelwers was published by

PCEAR in April 1992. The PCEAR report titled ‘WHedblowers Protection’ also

contained an appended draft Bill that mirrored EAR@oposal. Neither of these

draft Bills included any mention of a Member of tQaeensland Parliament being a
‘Proper authority’ to receive a public interestdiiisure. While EARC supported

that certain disclosures to the media be protezmteldPCEAR disagreed with this, it
appears that neither group even considered thatbdesyof Parliament could or

should constitute a ‘Proper authority’ for disclossi Following this 16 month

period of whistleblower review and recommendatitysEARC and PCEAR, a

further two-and-a-half years passed before a mowmdrapassing whistleblower

protection Bill was introduced to supersede théefiim’ Act.

The Whistleblowers Protection Bill 1994 was introdd into the Queensland
Parliament by the then Premier, Hon. Wayne Goskdo@ctober 1994. As with the
draft Bills proposed in 1991 and 1992, the Gosseguwent's 1994 Bill did not

include allowances for disclosures to individual ivieers of Parliament. The Bill

did however allow for public interest disclosurese made to ‘a committee of the
Legislative Assembly’ as Schedule 5 of the Bill idefl a committee of the
Legislative Assembly as a ‘public sector entity’datherefore able to receive
disclosures about matters of which they have a ptavmvestigate. This allowance
received one passing mention by the Premier imBilfie second reading debate but
the prospect of an extension of protection beirangd for any Member of the
Parliament to receive disclosures was not mentianadi.

While the Opposition did support the WhistleblowePsotection Bill, their
contributors to the second reading debate idedtifiad highlighted several key
criticisms that the Opposition had of it. The maiiticism of the Bill raised by
Opposition members during the debate centred orreliance on government
departments to properly investigate disclosuresived about wrongdoing inside
their own agencies. The Opposition argued for tkaton of a central independent
body to be able to receive such disclosures andtardhe resultant investigations.
As well, there was support for whistleblower distloes made to the media to be
protected. Among these criticisms and suggestedowements to the Bill, the
Opposition did not make any mention of any posséllewance for Members of
Parliament to receive disclosures.

8 Chapter Six of this EARC report is titled, ‘Whbdiild Have Responsibility for Receiving
and Investigating Public Interest Disclosures?ldtlicates analysis and examined public
submission statements to this topic but againgetienot one mention of Members of
Parliament being potential receivers of publicriest disclosures.
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The Whistleblowers Protection Act 1994as passed on 17 Novembéirom
December 1994 to December 2006, 57 amendments weade to the
Whistleblowers Protection Act 1998y 22 different Acts. None of the 57
amendments in this 12 year period covered discbssto Members of Parliament
and this would not occur until 2007. The precutsathis reform can be traced back
to statements made in the Queensland LegislatigerAkly on 22 March 2005.

A Matter of Public Interest — Bundaberg Base Hosait

During Question Time on 22 March 2005, the then &ion Shadow Minister for

Health, Stuart Copeland, MP, asked the then Ministe Health, Gordon Nuttall,

MP, a question on an internal Queensland Healtlestiyation into allegations
against the competence of a surgeon at Bundabesg Baspital. Soon after that
morning’s Question Time, the Member for Burnett,bRdessenger, MP, made a
five minute ‘Matters of Public Interest’ speech. igtspeech would alter and
influence the course of Queensland politics forftllewing year.

The speech contained serious allegations agaisstlihical competence of a Dr
Patel, an overseas trained surgeon working at thel&berg Base Hospital. It also
questioned the integrity of an internal investigatinto Dr Patel that had been
undertaken by Queensland Health, and alleged taf@tlieved that they would be
victimised if they made complaints about Patel. Member for Burnett requested
that hospital staff who wished to give evidencealiferded whistleblower status
and therefore be protected from any vindictive adstiative actior.

These allegations were investigated by the mediatamresultant discoveries about
Dr Patel's controversial medical history escaldteslissue to encompass questions
of the competence of the wider health system ine@si@and. Further, the attempts
to blow the whistle on Patel by Bundaberg nursei Faoffman in 2004 had not
eventuated in any meaningful response from Querdhdigealth. Instead, Hoffman
claimed to have been victimised by her superiorspeaking out. In desperation at
this situation, she approached a local Member digPe@ent, Rob Messenger, MP
and demanded that he address her concerns abolRafet and Queensland
Health!°

Three inquiries into the Queensland health systarevnitiated in 2005, each of
which highlighted shortcomings with Queensland’s istfeblower protection

regime. The Davies Inquiry in particular noted hthe Whistleblower Protection

Act 1994had not protected or covered Toni Hoffman. ThelingReport stated:

° Queensland Legislative Assembly Hansard, 22 Maggs, p. 628

19 Mr Messenger was not actually Toni Hoffman’s loegresentative. He represented a
neighbouring electorate to hers.
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Whether Ms Hoffman realised it or not, her disctaesto Mr Messenger MP was
not protected by the Whistleblowers Protection 2294. The fact that Ms
Hoffman had to reveal her concerns to Mr MesseMjerto have those concerns
dealt with, and that her disclosure was not pretateveals the failure of the
current system of protecting whistleblowers.

Under Part 4 Division 2 of the Whistleblowers Pobien Act, in order to attract
the protections of the Act public interest disclesumust be made to a public
sector entity. A public sector entity is definedSohedule 5, section 2 of the Act.
That definition does not include disclosures toeamher of the legislative

assembly?

The Davies Inquiry Report made a number of recontagons for reform of the
Whistleblowers Protection Act 199Among these were the following that related
specifically to the ‘Expansion of bodies to whoroaenplaint may be made’:

I recommend a scale of persons or bodies to whoomgplaint may be made.
Effectively a whistleblower ought to be able toaate his or her complaint in the
event that there is no satisfactory action taketh véspect to it. The scale should
be as follows:

(a) A whistleblower should first complain to théensant department — or public
sector entity under Schedule 5 of the Whistlebl@wnotection Act — subject to
the Ombudsman’s monitoring role discussed albdide Whistleblowers
Protection Act must also provide strict time lintissinvestigate and resolve the
disclosure. A time of 30 days would be appropriate.

(b) If the matter is not then resolved within thred, to the satisfaction of the
Ombudsman, the whistleblower ought to be able tkenaapublic interest
disclosure to a member of Parliament. (It shouldogorestricted to a local member
of Parliament, but should be any member of Parlidnfer example an Opposition
spokesperson on the relevant matter.)

(c) If disclosure to a member of Parliament dogs@sult in resolution, to the
satisfaction of the ombudsman, within a furtheidags, then the whistleblower
should be entitled to make a further public intedésclosure to a member of the
media.

The Forster Inquiry also recommended that whistleBls be legally able to make
a public interest disclosure to a Member of Pariatn but did not agree with
Davies that disclosures to the media should alsprbtected. The Forster Inquiry
stated that, ‘During the review of the complainsteyns and having regard to

" The Queensland Public Hospitals Commission of iydReport, p. 467.

12 An earlier proposal for reform under the headifijg@entral oversight of public interest
disclosures’, stated, ‘Firstly, | recommend tha Queensland Ombudsman be given an
oversight role with respect to all public interdigclosures save those involving official
misconduct. | recommend a system similar to thatlinng Official Misconduct where
all public interest disclosures must be referretheoOmbudsman who may then either
investigate the disclosure itself, or refer it bazkhe relevant department for
investigation, subject to monitoring by the Ombueam(p. 472)
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Bundaberg issues generally it is clear thatWhastleblowers Protection Act 1994
could be enhanced®These ‘enhancements’ recommended by Forster were:

Whistleblowers should be able to lodge Public k¢eéDisclosures with Members
of Parliament and have protection under the Act.

The media should not be approved as one of theebadiwhom Whistleblowers
can lodge Public Interest Disclosures and havesptioin under the Act.

Any person not just a public officer should be edfed protection for disclosing
danger to public health and saféty.

Amendments to the Whistleblowers Protection Act 499

The above reforms and ‘enhancements’ recommendeithebypavies and Forster

Inquiries were not initially implemented by the gonment. As a result of this, the
then Leader of the Opposition, Lawrence Springblghg, introduced a private

member’s Bill into the Queensland Legislative Asbgmon 7 June 2006. The

Whistleblowers Protection Amendment Bill 200%ught to amend the

Whistleblowers Protection Act 1994 implement the recommendations of the
Davies Inquiry.

The Whistleblowers Protection Amendment Bill 200énirrored the
recommendations of the Davies Report. In particuldause 12 sought to insert
Section 26A ‘Member of Legislative Assembly or meediepresentative is an
appropriate entity in particular circumstancdke Bill was not debated and lapsed
with the dissolution of the Queensland Legislath@sembly on 15 August 2006
following the calling of a state election which waeld on 9 September 2006. The
Coalition carried the Bill's contents into the dlea in a policy titled,
‘Whistleblower Protection’, which stated that, ‘Government, the Coalition will

seek (to) reintroduce legislation to protect wieistbwers™®

Following the election and the return of the Beaftjiovernment, the issue of
reforming the Whistleblowers Protection Act 1994ontinued. Two reports
published in October 2006 each recommended refeimsar to those proposed
the previous year by the Davies and Forster Ingugports. The first of these, the
Parliamentary Crime and Misconduct Committee’s (REJNMI'hree Year Review of
the Crime and Misconduct Commission’, examined @rane and Misconduct
Commission’s (CMC) role in respect of whistleblovgeotection and the adequacy

13 peter Forstef|nquiry into the Queensland Health Systems Reviéinal Report;
September 2005, p. 193

14 Forster, Recommendations 9.21

!5 Queensland Coalitior\Whistleblower Protection’Policy 072 (Queensland election
policy 2006).
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of the current whistleblower protection scheme ineénsland® Recommendation
24 of this report stated that:

Whistleblowers should be able to escalate theirptaimt in the event that there is
no satisfactory action taken by the relevant depamt within 30 days. If the matter
is not resolved in that time to the satisfactiorthef Ombudsman, the whistleblower
should be able to make a public interest disclosueeMember of Parliament: and

If disclosure to a Member of Parliament does nstiitan resolution, to the
satisfaction of the Ombudsman, within a furtheidags, the whistleblower should
be entitled to make a further public interest disate to the media.

The previous PCMC ‘Three Year Review of the Crimed aMisconduct
Commission’ report had also noted perceived liruteg of theWhistleblowers
Protection Act 1994in particular, its lack of a centralised systeon protecting
whistleblowers.” This 2004 review of the CMC also recommended thneat
Government give consideration to a full review lbé Whistleblowers Protection
Act 1994.0n 10 September 2004, the Government responded tha

(T)he Government supports a review of the Act. Hmvethe Government is not
convinced that a full review of the Act (re-openthg Act’s core principles and
purpose to public consideration) is required. ladtehe Government will conduct
a whole-of-Government review of the experienceudilic service agencies in
relation to the operation of the Act and make aggassary amendments to the Act
in light of the review.

This ‘Review of the Whistleblowers Protection AQ9%’ was undertaken by the
Office of Public Service Commissioner (OPSC), aerey of the Department of
Premier and Cabinet, which is charged with the adswation of the
Whistleblowers Protection Act 1994he OPSC review commenced in October
2004 prior to the commencement of the three héadfhiries mentioned above, but
was then held in abeyance until their completiohisToccurred in order for the
OPSC review to take into consideration any whistieler related
recommendations of these health inquiries.

The OPSC review’s ‘Summary of Recommendations’esgtaflThe Whistleblowers
Protection Act 1994hould be amended to allow public interest disoles to be
made to Members of Parliament, in line with thevisions outlined at section 5.2.1
of this report.*® This section was to become significant in infliagcamendments
to theWhistleblowers Protection Act 1994d is therefore reproduced below.

5.2.1 Disclosure to Members of Parliament

16 Queensland Parliamentary Crime and Misconduct Cieteen Report No 71 Three Year
Review of the Crime and Misconduct Commissioctober 2006.

" Queensland Parliamentary Crime and Misconduct Citieen Report No 64,Three Year
Review of the Crime and Misconduct Commissib®’September 2004, p. 96

18 Office of Public Service Commissioner, ‘Reviewtbé Whistleblowers Protection Act
1994', p. iv
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Both the Health Systems Review and the QueenslahticiHospitals Commission
of Inquiry recommended that the coverage of the VER&uld be extended to allow
protected disclosures to be made to Members ofdfaeht. Currently, New South
Wales is the only jurisdiction that provides pradite to a disclosure by a public
official to a Member of Parliament. The protectisronly available if the

following conditions have been met:

The disclosure must have first been made to aaatgqwblic authority, and
the authority has decided not to investigate thiéemeor
the investigation has not been completed withimsixths of the original
disclosure; or
following an investigation there is a recommendatiot to take any further
action; or
the person making the disclosure has not beemnigdy within six months of
making the disclosure, whether it will be investegh and

The public official making the disclosure must hasasonable grounds for
believing that the matters that are the subjeth®iisclosure are substantially
true; and

The disclosure must be substantially true.

The report of the Health Systems Review did nduihe any discussion about the
circumstances under which a public interest discksnight be escalated to a
Member of Parliament. The recommendations in tpenteof the Queensland
Public Hospitals Commission of Inquiry take a bigaimilar line to the NSW
legislation. The key issues in both cases are:

a complaint that satisfies the provisions of theANBY treatment as a public

interest disclosure must have been made to ary éescribed in section 26 of

the WPA in the first instance; and

the entity responsible for investigation of thectbsure must have:

decided not to investigate the disclosure; or

having completed an investigation, must have detexdnthat no further

action was required; or

failed to complete an investigation to a reasonataadard or within a

reasonable period of time.

Under both the New South Wales legislation and @wmnmission of Inquiry
recommendation, a protected disclosure can onlyniaele to a Member of
Parliament if it has been first referred to an appiate entity for investigation. As a
result, escalation of a disclosure to a Memberasfi@nent is only possible where
the information provided by the discloser is, atsteprima facie, more compelling
than that provided by the investigating agency. iacldsure to a Member of
Parliament is only protected if it is found to hdvstantially true.

The Commission of Inquiry also recommended thatriat gime limit of 30 days
should apply to the investigation and resolutiordistlosures under the WPA and
that escalation of the matter could take place tmaedeadline had passed.
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The investigation of PIDs is a sensitive and oftmmplex undertaking. The
experience of agencies indicates that a time l@h80 days to resolve a matter of
this type is unrealistic. By way of example, a redavestigation by a retired judge
of a whistleblower disclosure, where all the refgvaitnesses and information
were readily accessible, took almost six month=otaplete.

The New South Wales legislation sets six monththastime limit after which a

disclosure can be escalated to a Member of Panliarfibe recently enacted Health
Quality and Complaints Commission Act 2006 setsre tframe of 60 days with

the possibility of a further extension of 30 dags fhe resolution of complaints.
The Ombudsman has adopted a benchmark of threenmémt the resolution of

complaints.

As the Bundaberg Hospital experience shows, howetverould sometimes be

unacceptable to allow months to pass before a matield be raised with a
Member of Parliament and receive protection unberAct. The critical factors in

determining how quickly matters should be escalaredthe gravity of the matters
at issue and the nature of the action taken byeiigy to which the disclosure was
initially made.

The Commission of Inquiry also recommended that @mbudsman should be
required to form the view that the investigationaoPID had been unsatisfactory
before it could be referred, under the protectiérthe WPA, to a Member of
Parliament.

Rather than set rigid, and potentially inapprogigime frames after which a
disclosure to a Member of Parliament may be peechita more effective and
responsive approach, would be to amend the WPAntude Members of

Parliament as an appropriate entity to receivea&lany time; and to amend the
WPA to include that where the matter has not béden dubject of a previous
disclosure, the Member of Parliament may refer mhatter to an appropriate
investigatory body?

On the same date that the above OPSC review wigslthbth the Government and
the Opposition each presented separate Bills taHitiese seeking to reform the
Whistleblower’'s Protection Act 1994. While the Gowment Bill adopted the
recommendations of the OPSC review, the OppositBii adopted the
recommendations of both the Davies Inquiry andREBMC’s 2006 review of the
CMC. Each of these Bills are discussed below.

On 31 October 2006 the Leader of the Oppositiorothiced théWhistleblowers
Protection Amendment Bill 2006vhich sought to allow, under certain
circumstances, persons to make a public interestiadiure to a Member of the

19 Office of Public Service Commissioner, ‘Reviewtlsé Whistleblowers Protection Act
1994, pp. 14-16
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Legislative Assembly, or a member of the media. Bherequired that the person
first make the disclosure to a public sector entityto the Ombudsman. If the
Ombudsman has not advised the person within 30thayshe subject matter of the
disclosure has been resolved satisfactorily, therperson may make the disclosure
to a Member of the Legislative Assembly. If, afeefurther period of 30 days, the
Ombudsman has not advised of a satisfactory résn|uhe person may make the
disclosure to the media. The relevant clause ioteed below:

Also on 31 October 2006, the Premier introduced goeernment’s Bill in
responseWhistleblowers (Disclosure to Member of Parliameathendment Bill
2006 The Bill also sought to ensure that a Memberhef ttegislative Assembly
could be an entity to which a public interest disdlre could be made. The Member
could then refer that disclosure to another appatgentity. The Bill did not allow
for representatives of the media to be classednaaparopriate entity for which
disclosures would be protected. The Bill contairleds restriction than the
Opposition’s in so far as a disclosure to a mengeoncerned.

The Premier stated in his speech:

The bill ... places no restrictions on when a pulsiterest disclosure can be made
to a member of the Legislative Assembly. ... Onehefdverriding principles of
the act is to ensure that the confidentiality & prerson making the disclosure is
preserved. This assists in creating an environmaete whistleblowers will come
forward and they will be protected from reprisals.

Equally importantly, people against whom allegagiane made must not have their
reputations unjustly harmed by the airing of unsamigated claims. ...

To ensure that balance is maintained, | propodesthading orders be established
to guide members in how to deal with public intédisclosures. To assist
members in ascertaining whether a matter is a piutikrest disclosure, they will
have access to specialist advice from the Crime\Mindonduct Commission, the
Ombudsman or the Office of the Public Service Cossioner.

... the bill gives members the discretion to consm®nplaints, including those
purported to be public interest disclosures, andrdgne a reasonable course of
action.

When a complaint is received that a member beligvésll within the scope of the
act, the member may refer the matter to an ap@tpentity to have the matter
investigated. Members of parliament are not to feweauthority to investigate the
matter.

This is to ensure that a proper investigation rsied out by the relevant authority.

The important provisions of the Bill are reproduesdollows:

26 When public sector entity or member of Legisa#ssembly is an appropriate
entity

(2A) A member of the Legislative Assembly is an mppiate entity to receive any
public interest disclosure.
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(2) However, subsection (1)c) or (1A) does not peanpublic sector entity or
member of the Legislative Assembly to receive alipubterest disclosure if, apart
from this section, the public sector entity or memivould not be able to receive
the disclosure because of division 4, 5 or 6.

28A Disclosure received by member of Legislativsdwmbly may be referred

(2) If a member of the Legislative Assembly recsigedisclosure, the member
may refer the disclosure to another appropriatityethiat is a public sector entity
which the member considers has power to investigatemedy the conduct the
subject of the disclosure.

(2) For the purposes of this Act, the member halgin investigating the
disclosure.

(3) In this section—

disclosure means a public interest disclosure or purportedi@irierest
disclosure.

28B Legislative Assembly may still deal with disslwe

(1) This Act does not limit the powers, rights ameinunities of the Legislative
Assembly and its members and committees in relatiendisclosure received
by a member.

(2) In this section—

committee means a committee of the Legislative ddg whether or not a
statutory committee.

disclosure means a public interest disclosure gugyted public interest
disclosure.

member means a member of the Legislative Assembly.
rights includes privileges.

While the Opposition Bill failed at the second regdon 7 February 2007, the
Government Bill was passed by the House on 8 Mafdv. Following this, the
Leader of the House moved on 14 March 2007 thajptemmentary amendments to
the Legislative Assembly of Queensland'Standing Rules and Orders of the
Legislative Assemblybe adopted’ This new Standing Order and Schedule are
below:

233A — Protection of whistleblowers

(1) Members should exercise care to avoid sayiytharg inside the House about
a public interest disclosure which would lead ® identification of persons who
have made public interest disclosures (‘whistlelgish), which may interfere in an
investigation of a public interest disclosure, auge unnecessary damage to the
reputation of persons before the investigatiorhefallegations has been
completed.

% The amendments to Standing Orders commenced ofapration of the Act, which
occurred on 1 May 2007.



Spring 2009 Whistleblower Protection and Disclesur 109

(2) Schedule 5 contains guidelines for memberstalshan and how public
interest disclosures should be revealed in a paelidary proceeding.

SCHEDULE 5 — GUIDELINES FOR THE PROTECTION OF
WHISTLEBLOWERS

(1) These guidelines apply when there is a pubtierest disclosure to a member
pursuant to the Whistleblower Protection Act 1994.

(2) These guidelines seek to provide guidanceni@mber who receives and acts
upon a public interest disclosure about whetheember should or should not
reveal the disclosure in a parliamentary proceeding

(3) Compliance with these guidelines is not mangatnd a breach of these
guidelines is not a breach of privilege or a coggrbut members are called upon
to adhere to these guidelines so as to ensurecfoterest disclosures are
properly investigated, that those making disclosame protected and that no
person’s reputation is unnecessarily damaged bé#feravestigation of the
allegations has been finalised.

(4) In general, members should exercise care tm &aying anything inside the
House about a public interest disclosure to a memhéeh:

(a) could lead to the unnecessary identificatiopegsons who have made
public interest disclosures (unless such persoms bansented to the
disclosure of their identity);

(b) could cause unnecessary damage to any persgitation before
allegations have been appropriately investigated; a

(c) may jeopardise the investigation of a publieiast disclosure by the
appropriate entities.

(5) If a public interest disclosure is receiveddomy member of the Legislative
Assembly and the member refers that disclosure &paropriate entity to
investigate the disclosure in accordance with s.@B8the Whistleblower
Protection Act 1994, members should avoid disciptiire substance of the
disclosure or the referral in any public parliangptproceedings, unless:

(d) after inquiry with an appropriate entity in aodance with s.32 of the
Whistleblower Protection Act 1994, a member issadisfied that the matter is
being investigated or otherwise resolved; or

(e) the disclosure has referred to an appropriatieyebut a member has a
reasonable belief that further disclosure in aiparéntary proceeding is
justified to prevent harm to any person; or

(f) the disclosure has been referred to an apm@tgpantity, but a member
decides to also bring the disclosure to the attaraf a committee of the
House that has responsibility for the area abouthvthe matter relates.

(6) In these guidelines ‘appropriate entity’ andbjc interest disclosure’ have
the same meaning as in the Whistleblower Proteétiirnl 994.

The Motion to adopt the above amendments to Stgrdmnders was opposed by the
Opposition but passed on Division by 52 votes tol@%pposing the Motion, the
Opposition spokesperson, Mark McArdle, MP stated:
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The opposition will be opposing this motion for trery simple reason that this is
clearly an attempt to gag debate in this parliara@atgag members of parliament
who have an obligation and a right to bring to tfiamber issues that affect
Queenslanders and the good governance of this Ktateothing more than that.

An hour after the above Motion regarding Standingléds was passed, the then
Premier, Hon Peter Beattie, MP made the followingniderial Statement to the
House:

I am concerned about the comments made by thosesisgpoday about the
regulations in relation to whistleblowers. The gilides. ... The bill contained
several key reforms — and it has been through theskl so it has been debated —
and one of those reforms was to amend the Whisthedyks Protection Act 1994 to
ensure that a member of the Legislative Assembiybeaan entity to which a

public interest disclosure can be made. ... We amgogrering members of
parliament. The guidelines circulated on this ameswt to standing orders
similarly seek to provide guidance to a member vaueives and acts upon a
public interest disclosure about whether a membeuld or should not reveal a
disclosure in a parliamentary procedure.

This morning, the opposition members clearly ditluralerstand what the case
was. Members of this House have a lot of scopaiserissues of public
importance and nothing in the guidelines circulatedild now prevent it. Nothing
changes that position. However, at the end of #ye tthat power comes with
responsibility. Opposition members are now woraédut whistleblowers and,
frankly, they should be concerned about how thiegss will go. We are too,
which is why we are protecting them. It makes séhaeif a disclosure has been
referred to an appropriate authority a member shi@ftain from commenting
about the issue until the authority has determimbeeéther an investigation is
warranted. Otherwise any unsubstantiated claimdcoelmade and the reputation
of individuals unfairly or unnecessarily tarnishedemind members of this House
of what happened in Western Australia when PensgdBavas named by a Labor
member of parliament and, because they were unémbatiegations, subsequently
committed suicide.

That was my side of politics. This is about beiagponsible about how these
things are done. It is not about trashing peoplegsitations. Opposition members
should look at what the guidelines say. Paragrapbkdys, ‘These guidelines seek
to provide guidance’. Paragraph (3) says, ‘Complanith these guidelines is not
mandatory'. ... What we are trying to do is to sesome processes where these
matters are properly and fully investigated by bedike the CMC or other
organisations. This does not take away any poverciirrently exists for any
member. What we are trying to do is actually giems guidance to people about
appropriate behaviour, to get the balance. ...

Can | finalise my points on this by referring memsbéo paragraph (5), which
basically says that a member can raise thingsih#rey are not satisfied. It says —

% Queensland Legislative Assembly Hansard, 14 Maagy, p. 979
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Members should avoid disclosing the substanceeofltbclosure or the referral in
any public parliamentary proceedings, unless —

After inquiry with an appropriate entity in acconta with s.32 ... a member is not
satisfied that the matter is being investigatedtberwise resolved ...

In other words, they recommend members send ih¢oQMC and if they are not
happy — that is a pretty broad one — then it canaiimed. The guidelines continue

... the disclosure has referred to an appropriatiyebut a member has a
reasonable belief that further disclosure in aipamntary proceeding is justified to
prevent harm to any person.

These are very broad guidelines. Point F talks attmisame sort of opportunity to
raise things. ... These guidelines are just thaty taee guidelines. They are
designed to protect people’s private reputationgewthere is an appropriate full
investigation. But they do not take away the rigbisany member to raise any
matter in this House if they believe it is in thebfic interest?

The Motion attracted a number of critical mediaom which claimed that its
purpose was actually to prevent members revealmgti@blower disclosures to the
parliament?® In response to this and the above concerns ofOghgosition, the
Speaker of the Legislative Assembly made the fatgwstatement to the House on
17 April 2007.

Standing Order 233A

... Freedom of speech and debate in the Legislatsgembly and its committees
and the privilege, including the right of membearsdise and air matters in the
House, remain absolutely unaffected by the Whikilgers (Disclosure to Member
of Parliament) Bill by standing order 233A, schedblor the guidelines contained
in the schedule. The guidelines have been passtg:liyouse only to provide
guidance to members as to the circumstances irhvehinatter should be raised in
the House. The standing order is, however, cautyomaly and neither the standing
order nor guidelines in schedule 5 provide any ratorgl prohibition and do not
provide a basis for me as Speaker to prevent &nfatim being raised or debated.
The guidelines themselves state that they are aatatory. | or one of my deputy
speakers may take it upon themselves to remind raeswdb the guidelines to
ensure that the member has considered the guidebnéthere is no ability — and
| repeat no ability — to use the guidelines to prevhe member from continuing
in their disclosures. Of course, the new standidigioand guidelines do not affect
other pre-existing rules.

22 Queensland Legislative Assembly Hansard, 14 Maagy, pp. 9912

% See the following: Sue LappemaBictator’ Pete gags the hous&old Coast Bulletin,
15 March 2007, p. IMPs blow the whistle on disclosurélhe Courier-Mail, 20 March
2007, p. 4Editorial: Another nail in the name of secrecyhe Courier-Mail, 29 March
2007, p. 32; and Mike O’Conndio tell tales allowed’ The Courier-Mail, 2 April 2007,
p. 19
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Since the proclamation of the Whistleblowers (Dosoke to Member of
Parliament) Amendment Bill 2006 and the adoption of the commetary
amendments to Standing Orders on 1 May 2007, theeseonly been one instance
where the new provisions of Section 26 (1A) and 2&W\ e been utilised. In a
‘Matters of Public Interest’ statement to the Housme 16 October 2007, Mr
Messenger, MP stated that he had received a whlstier disclosure regarding
allegations about the establishment of a new policenputer system. Mr
Messenger stated that he had referred the mattelyding an alleged reprisal
against the whistleblower, to the CM€In response to a government point of order
during Mr Messenger's statement, the Deputy Speaitaied, ‘we are making
inquiries in relation to standing orders and isswedo with whistleblowers which
the member may have breached. | will allow the memtd continue at the moment
while we make further inquirie$> Mr Messenger was allowed to conclude his
statement and there was no subsequent stateméiné [eputy Speaker regarding
his ‘inquiries’. Standing Order 233A and its Schedg therefore remain to be
invoked in the Queensland Parliament.

Conclusion

In 1990 Queensland became the first Australiarsgliction to enact whistleblower
protection legislation. This ‘Interim’ legislatiorwas replaced by a more
encompassing model in 1994. In 2007, following hgjtted deficiencies in
Queensland’sWhistleblower Protection Act 1994mendments were passed to
allow whistleblowers to make protected disclosuoes greater scope of persons. In
doing so, Queensland became the second state,N&terSouth Wales, to afford
protection to whistleblower disclosures made to Mers of Parliament. However,
the requirements under the New South Wales Actreme onerous and restrictive
than those prescribed under Queenslaidhsstleblower Protection Act 19%hd

its complementary Standing Order guidelines. A% dfay 2007, ‘A member of the
Legislative Assembly is an appropriate entity taefee any public interest
disclosure®® This provision is unique among Australian jurisitins. With only
one known example of such a disclosure being mau= ghis became legal, it
remains too early to assess the workability ofriéve regime. A

4 Queensland Legislative Assembly Hansard, 16 Oct2b@7, p. 3545
5 ibid
% Section 26 (1AWhistleblower Protection Act 1994
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