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The Queen of the Commonwealth of
Australia

M.R.L.L.Kely"

The Queen

Will you [Elizabeth] solemnly promise and sweagtwvern the Peoples of the
United Kingdom of Great Britain and Northern Irelar@anada, Australia,

New Zealand, and the Union of South Africa, Pakistad Ceylon, and of
your Possessions and the other Territories to d@nthem belonging or

pertaining, according to their respective laws emstoms?

Elizabeth. | solemnly promise so to do.

Will you to your power cause Law and Justice, inréeto be executed in all
your judgements?

Elizabeth. I will.

Will you to the utmost of your power maintain thavs of God and the true
profession of the Gospel? ... [then she alsotven to take the oath
required by the Bill of Rights, the Act of Settlememid the Act of Union to
maintain the Church of England as established withénUK?]

Elizabeth. All this | promise to do.

Then [Elizabeth] [rose] out of her Chair, .. e tBword of State being carried
before her, [went] to the Altar, and [made] heresah Oath in the sight of all
the people to observe the premisses: laying héit tignd upon the Holy
Gospel in the Great Bible, ... (which was tendered to her as she [knelt]
upon the steps), [and said] these words:

The things which | have here before promised, | pérform, and keep. So
help me God.

Then [Elizabeth] [kissed] the Book, and [sighed] @eth?

This is Elizabeth’s oath of governance to the Aal&n peoples, which was witnessed
by Robert Menzi€s elected Prime Minister of Australia, at Her caatian on 2 June

Dr M.R.L.L. Kelly is a former Commonwealth publiersant, whose doctorat&ing and
Crown (Macquarie University), is in constitutional hisgand constitutional law: Dr Kelly has
taught constitutional and administrative law at Kizarie University.
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1953; he, together with many other Australians, &lad participated in the Recognition
of Elizabeth as Que&nwhen the Archbishop of Canterbury asked four sime
presenting Elizabeth four times to the peoples

| here present unto you Queen Elizabeth, your ubtdmliQueen; Wherefore

all you who are come this day to do your homage sewice, Are you
willing to do the same?

And four times the peoples agreed, shouting fonesi ‘God save Queen Elizabéth’

Elizabeth’s oath of governance had been discusisedables between the governments
of Australia and the United Kingddnithough the Australian people had not been
consulted, and to this day remain in ignorance haf words and meaning of The
Queen’s oath of governance).

The Australian Parliament

I, Edmund Barton, do swear that | will be faithfuldabear true allegiance to
Her Majesty Queen Victoria Her Heirs and Successmsording to Law. So
help me, God.

Edmund Barton, Australia’s first and only appointdme Minister, swore this Oath of
Allegiance before the Governor-General of the CommonwealthAo$tralia, Lord
Hopetoun, on 1 January 1901.

This Queen, to whom Barton, and Hopetoun before had sworn allegiance, is one of
three constituent parts of the Parliament of thm@onwealth of Australia.
The legislative power of the Commonwealth shall lested in a Federal
Parliament, which shall consist of the Queen, aafenand a House of
Representatives, and which is hereinafter callede“Plarliament,” or “The
Parliament of the Commonwealtf”.

This is the legal definition of the Australian Ramhent. It replicates the Westminster
legal understanding of the United Kingdom Parliatmes being the Queen, the House
of Lords and the House of Commchs.

From 1901 until 1990, each exercise of the legigaipower by the Australian
Parliament stated the authority for such exerdiss:t‘Be it enacted by the Queen, the
Senate and the House of Representatives that’. As a result, however, of agitation
by former Labor Prime Minister E G Whitlam, the HanLabor Government in 1980
approved a new enabling formula for Commonwealtacénents: ‘The Parliament of
Australia enacts . .*2 The vast majority of Australians were unawarehig thange, as
indeed were the vast majority of Australia’s lavgselt is almost as if, by using this
terminology, the Houses of the Australian Parliaime® attempting to obscure or to
deny the existence of the Queen — for to the vagority of Australians, the word
‘parliament’ means only theHouses of parliament: The Queen is conveniently
overlooked.

Much of the recent Australian debate on AustraltEéeoming a republic has focussed
on two allegations. The first is that Queen ElizabAustralia’s head of state, is in fact
Queen of the United Kingdom and acts on the adefdder UK ministers and for the

benefit of Her peoples in the United Kingdom, aneréfore by implication does not act
on the advice of Her Australian ministers, or foe benefit of Her Australian peoples.
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The second is that SHds not ‘an Australian’ and is a ‘foreign Queenhdafor that
reason Australia should become a republic with Auastralian’ head of state. The
inference that is invited is that Elizabeth iseéality no Queen of Australia, and that any
attempt to suggest that She is amounts in readitynére window dressing or, more
seriously, to deliberate delusion of the Australoples. But the logical conclusion to
be drawn is that such proselytisers continue ty @y Australian independence or any
significance in the Australian monarchy and realm.

The Queen’s Regnant of Australia 1901-2001
Victoria and Elizabeth — accession and oath

In 1837, Victoria succeeded as Queen of the Unikedyjdom of Great Britain and
Ireland and its possessions at the age of 18. @&kdlve only woman in all the English-
speaking world to have any semblance of politicaler.

She made her Declaration of Sovereignty to the #gioe Council at 11.30 a.m., 20
June 1837, the day William 1V di&tl She was proclaimed by it to be Queen that same
day. At her coronation on 28 June 1837, the Ardidpsasked the people gathered in
Westminster Abbey four times whether they wereimgllito do homage to Victoria as
Queen, and four times the people said that theyldvé\dter this Recognition, Victoria
then took her oath of governance to ‘... gowbamPeople of this United Kingdom of
Great Britain and Ireland, and the Dominions therbelonging, according to the
Statutes in Parliament agreed on, and the respectiws and Customs of the sarte.’

On 8 February 1952, the Australian High Commissidoethe United Kingdom was
present when the Princess Elizabeth made her DR¢idiar of Sovereignty to the
Accession Council :

... | shall always work . . . to uphold the ditusional Government and to

advance the happiness of My Peoples, spread astbafie world over. . ..

| shall be inspired by the loyalty and affectiontbbse whose Queen | have

been called to be, and by the counsel of theiteteBarliament¥.

He, together with other members of the AccessionnCib, then promulgated in the
name of the peoples over whom She was to reignAtieession Proclamation, which
did ‘with one Voice and Consent of Tongue and Heanlish and proclaim, that the

Princess Elizabeth . . . is now become @Quekzabeth Il by the Grace of God,
Queen of this [the UK] Realm, and of Her other Reabnd Territories ..., to whom
Her Lieges do acknowledge all Faith and constamdmce . . . **

Robert Menzies, as shown earffegave all allegiance and recognition on behathef
Australian peoples whom he represented to Elizabeth

These are ancient ceremonies.

But they are also ancient common law requirementtsttfe making of a monarcf.
They involve three steps: first, acceptance of ghtative monarch by the represent-
atives of the peoples over whom she is to be mbn@rere the Accession Council), the
proclamation by the Council of that acceptance ftheession Proclamation), and the
later ratification of this choice by a larger groap representatives of the peoples at
large at the coronation (the Recognition of theapué monarch); the binding of the
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monarch to the people by the taking of the oathgofernance; and finally the
consecration of the monarch in a religious ceremony

It is the mutual recognition and binding of the &alan peoples (through their elected
representatives and other Australians present)tiamdnonarch which gave common
law authority to Elizabeth to be Queen of the Commealth of Australia, and which

also acknowledged Her to be the heir and successtite Australian Crown under

Australia law and the Constitution.

That Elizabeth was Queen of the Commonwealth wéstdzly acknowledged by the
Australian Senate and House of Representatives thiéhQueen in 1973, whehhe
Royal Style and Titles AgEth) was enactef.

These matters are of both legal and political icemice, because the executive power
of ‘the Commonwealth’, that is, of the peoplestaf former colonies of NSW, Victoria,
South Australia, Queensland, Tasmania, and Westestralia”* ‘is vested in the
Queenand is exercisabldy the Governor-General as the Queen’s represeatatid
extends tothe execution and maintenance of this Constituéiod of the laws of the
Commonwealth? and because The Queen is legally one of the ¢oestiparts of the
Australian Parliament. As opposed to s. 61 of tladiitution which uses the present
tense: ‘... the executive power of the Commaitheis vested in the Queen.’,
conferral of the legislative and judicial powers‘the Commonwealti® is stated in the

future tense — to certain bodies whitall beestablished in the futufé.

Vitally, then, the power of The Queen under the sTitution both predates, and is

simultaneously co-existent with, the creation & @ommonwealth of Australia, (since

it is by virtue of The Queen’s Proclamation and Watisfaction as to the agreement of
the people of Western Australia that the Commonthieedme into existence); that it

predates the existence of the Commonwealth Cofistit@as the Constitution could not

exist until there was a Commonwealth for which &swo be the Constitution); and that
it continued to exist immediately after the Commeaith came into existence and also
under the Constitution.

No oath at law is meaningless; and the oath of mamah is one of supreme importance.
Alleged breach of the king’s oath has led to dejmst® murder® civil war?’
revolution?® invasion? a hard fought legal caseand the execution of a kif§.The
oath of Elizabeth of Australia deserves much grgatblic scrutiny.

The people, parliamentarians and the succession

Many attempts had been made both by monarchs atidrpentarians to confine the
succession of the kingship to certain categoriesen§on¥. The most successful such
attempts at limitation were in the Englisiill of Right$® (which the English protestant
revolutionaries compelled William of Orange and Kdo accept as a condition
precedent to their kingship); and the Enghstt of Settlemerdf 170£*.3°

Some have suggested that these two English enastngnattempting to prescribe in

perpetuity limitations on the sorts of persons wdoold become monarch of England,
meant that it was and is thErglish] ‘parliament’ which determined the succession to
the English and, later, the UK and the Australiamomes. (The Scots did not accept the
English Act of Settlementand they had in fact enacted with the Queen tbwin
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legislatiori® requiring that the Scots Estates select their swatessor to Anne, and that
whoever it was, that itot be the monarch of England, and that she take tbes'Szath
and endorse the Scaf$aim of Rightof 1689.)*

Such a suggestion is untenable, not only becawsserhihas demonstrated the folly of
any such assertiof; and not only because it flies in the face of amgtdne of
parliamentary sovereignfy;and not only because the monarch or putative nobinar
whose successors the parliament is attemptingtteresh is a necessary and constituent
part of Parliament, thus giving rise to allegati@iaultra vires of any such purported
legislation through bad faitl{.It is untenable primarily because it overlooks ithke of
the people in selecting the monarch.

That the people had such a role had been recogbigetie English revolutionaries
themselves. ThRegency ActEngland) enacted in 1706provided for the making of a
Proclamation with regard to the next protestantsssor ‘in such manner and form as
the preceding Kings and Queens respectively hase bsually proclaimed? It did not
override or replace the common law ‘election’ armddiRamation of the king and the
King's Peace by the Accession Council, nor the sgbent Recognition or otherwise of
that person by the people. It specifically applieel existing common law situation with
regard to the Accession Proclamation to the nestianmediateprotestantsuccession
as set out in the Act. After some torrid negotiatieith the Scots (who, it will be
recalled, had held out against any acceptancesdEiiglishAct of Settlemehthey were
persuaded by the English to accept that successithe Scots throne, and treaties were
entered into which resulted in the 17A¢t of Unionof the kingdoms of England and
Scotland. The EnglisRegency Actvas then substantially re-enacted asShecession
to the Crown AcfGB] of 1707%

Finally, the EnglishAct of Settlemendf 1701 required that any person who was to be
monarch of England must take the English coronatiatin set out in th€oronation
Oath Act1689* the Scot<laim of Rightof 1689 required that any person who was to
be monarch of Scotland must take the Scots commatath® And the 1707Act of
Union required the monarch of Great Britain to take oathsaintain each of the Scots
and English religion&’ but was silent as to the coronation oaths to kentéby the
monarch of the kingdoms.

At the foundation of the monarchy, then, are thesmnmon law procedures, more
ancient than any legislation, and still operativehis day. All that th&ill of Rightsand
the Act of Settlemendid was to attempt to limit the applicability ofetttcommon law
procedures for making a monarch in the kingdomgrmjland and Scotland to certain
types of protestant people who must take a mostidimatory kind of oath.

One final observation needs to be made. As a re$uliese common law procedures
(so long as the Australian peoples acquiesce im}ke the giving of obedience to the
monarch by the peoples over whom she is to gowerd,the monarch’s binding to the
people through the oath, and the subsequent amgintia religious ceremony — she
who had been a subject of the previous monarch ssibgect no longet. She has

adopted a uniqupersonathrough these legal procedures. She is no longéizen or

subject of any country, nor indeed has she anyomality at all*® She has become
Queen, Sovereign, of the peoples who have recatyiee and given her obedience,
and to whom she has sworn the oath of govern&ndée Monarch carries no
passport’ as she is neither a citizen nor a subject, as it her name and sovereign
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authority that safe passage and protection forpeaple is pleaded in and through
foreign sovereign Staté5.She is the apex of governance of each particidaple to
whom and for whom she has taken the oath of gonema

There are corollaries to these propositions of veelee for Australia. But, most
importantly, the people need to be informed of ¢hdsgal processes involving
themselves and their Queen, rather than leaving thebe decided in secret by passing
parliamentarians.

Victoria and the colonies

When Victoria took her oath of governance, the Aalistn colonies fell within the

category of territories ‘belonging to’ the Unitedingdom; the Queen through her
Governors held the executive power, and the govemaf the colonies was achieved
through a mixture of applications of UK statutesraforce in England applicable to the
colony, colonial statutes, and colonial common |aWe situation changed radically
during Victoria’s reign, until it could be said thander the colonial constitutions which
came into operation after 1850, Victoria, head athe of the Australian colonial

legislatures, was the Queen of that colony, as wasllbeing Queen of the United
Kingdom??

After an unsuccessful experiment in quasi-fedendtiand years of discussion, certain
men representing the Australasian colonial peoplesConventions in the 1890s
approved on 16 March 1898 a ‘Federal Constitutinden the Crown”, to ‘constitute
the Commonwealth of Australi&. Thirteen months later, the (male whfjepeoples
themselves pledged, through a series of referendUrts unite into a federal
Commonwealth of Australia.

Because the people of the former colonies ‘humélyimg on the blessing of Almighty
God, [have] agreed to unite in one indissoluble dfald Commonwealth under the
Crown of the United Kingdom of Great Britain aneland, and under the Constitution
[hereby] established .. .’, ‘.. .the Queen’ssiExcellent Majesty, by and with the
advice and consent of the Lords Spiritual and Tealpand Commons, in this present
[British] Parliament assembled, and by the authaftthe same®® enacted ‘an Act to
Constitute the Commonwealth of Austraf&’0On 9 July 1900, Victoria, Queen of the
United Kingdom of Great Britain and Ireland, gaveyRl Assent to the Act.

That Act provided that the Commonwealth of Australhould be established on a date
to be appointed by Proclamation by the Qu¥en.

Accordingly, on 17 September 1900, Queen Victosguéd a Proclamation declaring
that the former aforementioned colonies ‘shall bé&ed in a Federal Commonwealth
under the name of the Commonwealth of Australiaaad after the first day of January
1901

Thus the Commonwealth of Australia was establisheder an Act enacted by the
Parliament of Great Britain, (consisting of the @ugethe House of Lords and the House
of Commons), by virtue of its section 3 and thecpamation authorised thereff.

It should be noted that the Commonwealth of Australas established by virtue of
Queen Victoria’s Proclamati6hand that the Constitution of the Commonwealth was
dependent upon, and consequential to, that edtaidist®*
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The Queen forms the Commonwealth
Now what is the legal effect of these provisiond antions?

The Commonwealth Bill clearly could only refer tactbria as Queen of the United
Kingdom and Ireland, as, so far as the Australiglordsts were concerned, at the time
of formulation of the Bill, this was her formal amegal status, though through their
Constitutions, approved by the Queen and the UKsdswf Parliament, they had
asserted that she was independently head of #gisldtureS® But the colonies were
at that time still ‘colonies’ for the purposes b&tColonial Laws Validity Act.865°%°
and were not independent sovereign states or sattout rather possessions of the
United Kingdom.

Once the United Kingdom Parliament, that is, thee€py and the Houses of the Lords
and Commons, had all agreed to themmonwealth of Australia Constitution Bi
became law. But at that time the Commonwealth o$tAlia still did not exist. Its
existence was dependant upon a Proclamation dtleen. It was for the Queen to be
satisfied that not only those peoples of the ca@snvho had accepted the Bill wanted to
unite into a new entity, but that the people of WesAustralia also wished so to unite.

Any Proclamation, whether enabled by the housetheflegislature and the monarch
together, or made by motion of the monarch herselin exercise of Royal power, of
the prerogativé’ Victoria’s proclamation had been enabled both by $ubjects in
Britain through their representation in the Britistouses, and by her subjects in
Australia, through their representative endorsentmth at referendum and in her
colonial enactments with her colonial houses ofigaent.

The effect of the Proclamation was to create a Betity, with its own totality of
executive power residing in Victoria, and exercisaby the Governor-General of
Australia, for whose appointment in advance of #wual establishment of the
Commonwealth the UK Act had provided in sectio®$.an exercise of their collective
wills, the subjects of Victoria in the Australianlonies and in the United Kingdom of
Great Britain and Ireland, through their respectragliaments — the one representing
the Australian part of Victoria's subjects, and tme representing all the subjects of the
Kingdom and its possession — had agreed on a ipaitiy of the flow of their
respective allegiance to the Queen.

No longer were the Queen’s Australian subjectsesiitip her as Queen of the United
Kingdom through the medium of the United KingdonrliRaent, where they had no
voice and were not represented. Now they were stlbgeher in her capacity as the
apex of their constitutional being. She did notseedo be Queen of the United
Kingdom, just as James VI earlier had not ceasdmktiing of Scots. She still held the
‘Crown of Great Britain and Ireland’ — but she waswv about to become Queen of the
new Commonwealth of Australi@s wel| just as James VI had before her become King
James of the English. There was no diminution lefgidnce. There was no diminution
of the Queen’s oath. But by virtue of the respectcts of Parliament and the Queen’s
proclamation, there was a change in the law. Alistr; were no longer people
‘belonging to’ the kingdom of Great Britain. The gpde of the United Kingdom
recognised that Australia was no longer a ‘poseassof the United Kingdom.
Australians belonged to themselves and to theireQue
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Consequently, Victoria's oath taken in 1837 wher $tad sworn to govern them
according to the statutes of both the United Kingdas applicable, and those of the
colonies, and the colonies’ laws and customs, wnelgra fundamental shift. According

to laws of both the United Kingdom, and of the gdesmf the Australian colonies, there
was about to be formed a new governance — the Comwerlth of Australia headed

by the Australian Queen.

Australian royal power

As soon as Victoria made the Proclamation, the Conmealth was waiting to be born.

It is here that the continuance of royal powereaognised by s. 61 of the Constitution
becomes important. The Queen had decreed thatdhenGnwealth would come into

being on 1 January 1901. The Australian Parliantititnot exist, but the Queen’s

power was such, because of her binding to the Aliestr people and theirs to her, that
she could exercise her power on their behalf befoeebirth of the Commonwealth.

This she did, by setting in train measures for dppointment of a Governor-General
pursuant to her prerogative, and as was enabled. [3/ of the UK Commonwealth

Constitution Act 1900.

That the seventh Earl of Hopetoun would be appdin@overnor-General was
announced on 14 July 1900; Australian officialsedothat this was in advance of the
Queen’s Proclamation, and would seem to have bedmeach of the spirit’ of s.%.
But Edmund Barton, leader of the Australian delegatn London at that time, had
urged that the appointment be made as soon asfmatier the Proclamatidii,and in
fact this is what occurred. Victoria establishee tbffice of Governor-General and
Commander in Chief of Her Commonwealth of Austrahia Letters Patent on 29
October 1900° and commissioned Lord Hopetoun to the office times day’ Again
on that day, Victoria issued the Royal Instructiéins the new Governor-General.

These actions were very significant because thepbled the Australian Common-
wealth to be governed according to law as soont a=ame into existence at one
nano-second after midnight on 31 December 1900.

Victoria was 81 when she signed the documentswhstfully alert to all circumstances
and would continue to keep her journal until fomysl before her death after a short
illness on 22 January 1961 The Letters Patent established the Office of Guwer
General of the Commonwealth in perpetuity, to avaiy disruption which may be
caused by the demise of the Crown — that is ViaterdeatH* The issue of these
documents under the prerogative (which of course also enabled by s. 3 of the UK
Commonwealth of Australia Act 1900 and, anticipateg s. 2 of the Australian
Constitution) ensured that the royal power necgsdar the functioning of the
Australian parliament (and indeed the Commonweadtltonstituted) would continue,
at least until the Australians had agreed to tleeession of a new Monarch, which in
turn would see the continuance of the royal power.

The first Australian government

When Lord Hopetoun arrived in Australia, his fidstty was to arrange to commission a
government which could operate from 1 January 180thust be emphasised that this
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first Commonwealth government wamt elected It was formed by the Governor-
General using the prerogative powers of the Quiedtially, Hopetoun, on advice from

George Reid, attempted to commission Sir WillianméyPremier of New South Wales
(the oldest colony), to form a government. Lyne Hamkn perceived as an anti-
federalist, and his appointment was opposed by BdnBarton’s supporters, including
Alfred Deakin who called this action by Hopetoue thlopetoun blunder’. When Lyne

told Hopetoun that he was unable to form a govemtrfdgue in part to the reluctance of
Barton’s supporters, and the parleying of Sir Sdr@réfith whom Lyne had asked to

be Attorney-General), Hopetoun then invited Batmform a governmefit

On 1 January 1901 in Centennial Park, Sydney, HaBkBnoré® read, as was required
by the Royal Instructions, the Proclamation of EptBmber 1900, the Letters Patent
establishing the Office of Governor-General, angétoun’s Commissioff. Then Lord
Hopetoun was sworn as ‘the first Governor-Genef#he newest born of nation€ He
took the Oath of Allegianc€, the Official Oath of the Governor-Genefaland the
Judicial OatH! before the Lieutenant-Governor of New South Walmsd in the
presence of representatives of the governmentt thieaStated? Blackmore then read a
Proclamation by the Governor-General declaring bigahad assumed office which was
published later that d&y.

Hopetoun commissioned Barton as Prime Ministerhima Queen’s name, pursuant to
Clause Ill of the Letters Patéfitand to s. 62 of the Australian Constituffon

To Our Right Trusty and Well-beloved Councillor,
Edmund Barton, —

We, confiding in your loyalty, integrity, and altylj are pleased to nominate
and appoint you the said Edmund Barton, to be a MermbOur Executive
Council of Our Commonwealth of Australia, to hold tp&ace of such
Member of Our said Executive Council during Our Rdykdasure.

In Witness Whereof, Our Right Trusty and Right Wwleved
Cousin and Councillor John Adrian Louis, Earl of Himpm [and here his
tittes are rehearsed] Our Governor-General and Cardarain Chief of Our
Commonwealth, hath, by virtue of Our Commission andhArity to him in
that behalf, caused this Instrument to be sealed the Great Seal of Our
said Commonwealth, at Government House, SydneyhenState of New
South Wales, and in the Commonwealth of Australaesfaid, this first day
of January, in the year of Our Lord one thousame hiundred and one.

Signed Hopetoun [for the Que&h]

Hopetoun then heard Barton and the other membetiseoExecutive Council take the
Oath of Allegianc¥ and the Executive Councillor's Oath. The Execut@uncillor's
Oath states :

I, Edmund Barton, being chosen and admitted of Hejebty's Executive
Council in the Commonwealth of Australia, do sweat thwill to the best of
my judgment at all times when thereto requiredI§regve my counsel and
advice to the Governor-General of the Commonwedlthustralia for the

time being for the good management of the publifaiaf of the

Commonwealth of Australia; that | will not directty indirectly reveal such
matters as shall be debated in Council and comntitteay secrecy, but that |
will in all things be a true and faithful Councillor

So help me, Gotf
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The Executive Council met with Lord Hopetoun as &owent House, Sydney, at 4.30
p.m. on 1 January 1901. On the advice of the Coutig Governor-General created
seven departments of State, pursuant to ss. 6364ndf the Constitution. He then
appointed the following Ministers of State in thee@n’s name, pursuant to s. 64 of the
Constitution and Clause 11l of the Letters Patent:

Prime Minister and Minister for External Affairs Barton NSW

Attorney-General A Deakin  Vic.
Treasurer G Turner  Vic.
Minster for Home Affairs WJLyne NSW
Minister for Trade and Customs C C Kingston SA
Minister for Defence J R Dickson Qld.
Postmaster-General J Forrest WA
Without Portfolio R E O’Connor NSW
Without Portfolio N E Lewis Tas.

Letters Patent for each Minister to administer acfffied department of State were
issued by Hopetoun on 1 January 1901, the onlgmiffce in them being that that for
Edmund Barton, as Prime Minister (a courtesy tidle,no department of State of that
name was created), has inserted the word ‘RigHtrbethe words ‘Trusty and Well-
beloved Councillor®® Each Minister then took the Official Oath of O#i&

All the oaths taken by the new Governor-General Brdcutive Councillors swore
allegiance and duty to ‘Victoria’; all the instrunte issued by Victoria, or in her name,
were with regard to ‘Our Commonwealth of Australidone of the oaths were sworn to
Victoria, Queen of the United Kingdom etc. None tbE instruments referred to
Victoria’s colony of the Commonwealth. The Commoaitle was Victoria's and she
was Queen of the Commonwealth. And all oaths takeh January 1901 were recorded
as being sworn and witnessed in ‘the State of NeuttBWales’, not the ‘colony’ of
New South Wales. Where an oath, like, for examiile, Oath of Allegiance, requires
the person to swear allegiance to ‘Victoria, Herirsland Successors according to
Law’, what did this mean?

As outlined earlier, it is the common law that pdwes for the establishment of the
kingship and the empowering of the king with hisnpgatives after recognition by the
people over whom he is to be king and to whom leetaken the oath of governance. It
was argued earlier that by exercise of royal powiet the concurrence not only of the
Australian peoples but also of the United Kingdamogles through their representatives
in the Parliaments, a shift in allegiance, respulisi and governance had occurred.
The peoples of Australia were no longer a possessidghe UK; they no longer owed
allegiance to the monarch of the UK. They were & nation with their own Queen
who held the executive power of the Commonwealtieréfore, Victoria’s heirs and
successors in Australia were to be those in thersignty of a united Commonwealth
of Australia, according to both common law and wtatlaw of both the United
Kingdom and any new law the Commonwealth may camadke. Moreover, Victoria's
heirs and successors in the ‘sovereignty of theddnKingdom’ were to be bound to
recognise and to accept by virtue of section zhef WK Act that this nevadditional
Commonwealth sovereignty was thelfs.
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Thus, on and from 1 January 1901, there existedumahdivestment of sovereignty
between the Parliament of the UK, and the ParliaroéAustralia. The former had, by
virtue of its own Act, recognised a new Parliamentthe Commonwealth Senate,
House of Representatives and the Queen, and alegmised thaVictoria [not the UK
parliament] held the executive power of the new @mmwealth. This amounted to
recognition of a secession of parts of Victoria'soples into a new entity, and
recognition of a new sovereignty. Effectively th& lparliament had disenabled itself
from making any law for the new Commonwealth in wadobirth it had been
instrumental. The Commonwealth Constitution Act @%®und all future monarchs of
the United Kingdom (and thus the UK parliament diich the British Queen is part) in
recognition of the new Commonwealth entity by \rof s. 2 of that Act which bound
all Victoria’'s successors ‘in the sovereignty ofetftunited Kingdom'. Victoria's
successors in the sovereignty of the Commonweatthldvclearly be bound by any
Commonwealth Act to which they had assented. Thoidar as Australia is concerned,
Victoria's heirs and successors were those acogrdirAustralian law, and whom the
Australians recognised and accepted as their mbnarc

The States’ colonial mindset

Conspicuously absent from the inauguration ceremdrad been any other
representative of the Queen in the former colonid®e governors of South Australia
and Queensland did not attend; the Lieutenant Goverof NSW, Tasmania and
Western Australia attended, but the Lieutenant @Guweof Victoria did not. This was a
display of State jealousy and pique initiated byrd.d@ennyson, South Australia’s
Governor (later himself to be Governor-General).wited Chamberlain in the Colonial
Office: ‘It is felt that politically it would be anistake for Governors to attend arrival or
swearing in of Governor-General at Sydney . . . $taes would resent any appearance
of subordination of Governors of States to the GeveGeneral

One augury of this state of affairs had been seenl891. The 1891 Draft
Commonwealth Constitution contained a clause [Ghapt — The States, Clause’5]
which said that ‘All reference or communication uggd by the constitution of a state
or otherwise to be made by the governor of thestathe Queen shall be made through
the Governor-General, as Her Majesty’s represemtati the commonwealth, and the
Queen’s pleasure shall be made known through himtbrrid debate at the 1891
Convention revealed the inherently backward-looldotpnial mind-set of many which
was to be perpetuated in the on-going conceptabéstrights. Some said such an idea
was ‘irritating’* would deprive the colonies of constitutional anelf-governing
rights® would impair the provinces’ sense of independeaceé inspire distrust and
jealousy and, in any event, ‘it is not proposedh&we a unified government,would
result in a ‘loss of prestig€”, for colonial governors would be ‘lowered in public
estimation’ and might stop ‘men of high attainmémtcome out’ to be governdt,
colonial governors should not be ‘denuded of allvpo and ‘cut off from the mother

country’ ® that it was a ‘most mischievous’ provisitfi.

On the other hand, Sir Samuel Griffith said:

[What is maintained ] is that after the establishtrad the commonwealth, the
governments of the different states should be iactlicommunication with
the Queen’s government in London, each pulling iffei@nt directions, as
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they have done before. ... | have always maaththat one of the principal
reasons for establishing a federation in Australi@s because the
governments were always pulling in different diifees. Australia speaks
with seven voices instead of ort&:

| have always maintained that ministers in Ausiraie to be the Queen’s
ministers for the commonwealth, and any commurdcatiffecting any part
of the commonwealth which has to made to or byQheen, should be made
with their knowledge. Without that, we shall notvhathe voice of one
commonwealth in Australia. ... |think the idsahat there is to be but one
government for Australia, and that we shall havihimg more to do with the
Imperial Government except the link of the Crown...[The former
colonies’ agents general] will no longer be dipldimagents. | maintain that
Australia is to have only one diplomatic existenard, therefore, only one
diplomatic head, and one diplomatic mouthpiece riy ather part of the
world®?

Mr Baker, a self-confessed advocate of ‘state sigditongly supported the clause :

For it seems to me that one of the very fundamedtas of a federation is
that, so far as all outside nations are concertierlfederation shall be one
nation; that we shall be Australia to the outsideld; in which expression |
include Great Britain; . . . that . . . we shall hatve seven different opinions,
but that her Majesty’s government in Great Britdialscommunicate to Her
Majesty’'s government in Australia through one chenof communication
only. ... [tJo the outside world — to Great Biit — we shall be the
Commonwealth of Australia, and not seven separatiep@endent states,
acting in seven different manners, even so farraat@ritain is concerned®

Sir Henry Parkes said :

I cannot understand for the very life of me, how e&n aspire to be one
Australian people under the Crown, and have sewdff@rent channels of
communication with the Crown. We must either be @ionaor we must be a
chain of unfederated states. . ..

For myself, | say that throughout the proceedinigthis Convention | have
desired to keep my eyes steadily on the Austragleople . . 1%

Sir John Bray suggested that the clause be ‘limitedommunications relating to the
whole of the commonwealtfe. Sir Henry Parkes interjected:ie Commonwealth cannot
be separated from the staté%

Sir John Bray riposted: ‘It is separated from tHeAnd went on to say how ‘at the
present time’ ‘we allow each state to make its ¢aws without any interference on the
part of the commonwealth . .*%

Alfred Deakin said :

... If[ there were to be just the one means ahmunication through the

Governor-General] that is not to be the case, wilhbe the commonwealth?

It will not even be a bundle of sticks; it will neten be tied together; on the
contrary, each state will stand apart 1%,

... It follows that there will be but one repeatative for diplomatic matters
in Great Britain . . . and that will be the reprdsgine of the commonwealth.
The several states would always remain independatht regard to one
another, but with regard to the outside world tiveyld appear undividetf?

... Upon this clause hangs the essential prlimaimverning relations of
Australia to the mother country in future. If thidause is defeated the
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proposed governor-general will cease to be a goveganeral. He will
become one governor among many. ... you wpkige the commonwealth
of its influence.

... Do this and you will strike one of the segtrblows at Australia as a
commonwealth and its relations to the mother couiifr

Never did he say a truer word.

On the one hand, there were men who thought asistdp spoke as colonists, acted as
colonists, and wanted the new States to continygrecisely the same way, as if they
were still colonies — they spoke long and oftertha# ‘colonies’. On the other there
were men who saw Australia as an independent natfmeeking with one voice for all
Australians to the world, including Great Britain they spoke of the Commonwealth
and the States.

‘That the clause as read stand’ was voted on, amsl passed with a majority of 6
votes™. But it disappeared from subsequent driftdlevertheless, in September 1900,
Chamberlain of the Colonial Office decided that tieev Governor-General should be
aware of correspondence passing between the Staterdrs and London, and an
Instruction drafted to all colonial Governors toistteffect was despatched on 2
November 1900, Hopetoun having been made awaitgedhstruction before he left for

Australial®®

Hopetoun, a former Governor of Victoria who hadsgly supported federation, saw
the Commonwealth as a united nation — he was theBor-General of ‘the newest
born of nations™* Accordingly, on 9 February 1901, Hopetoun wrotéhie Governors
of South Australia and Queensland requesting campd with the Instruction, only to
receive abrupt and strongly worded opposition frbemnyson in South Australia, who
as well threatened to flood Hopetoun’s office wdtih endless stream of purely formal
documents. Hopetoun wrote that unless he had atcessmmunications from State
governors he envisaged great difficulty in admaristy the government of the
Commonwealth™® From suggestions in the early 1890s that Stateslglrelect their
Governors, through the States rights debates ofL889s, the States had come to a
position of preferring to be glorified colonies,sdaining the views put forward by
Parkes, Deakin and Griffith, for the sake of praidhjealousies and self-glorification.

From the start of the administration of the Commealth, then, it was the States and
their Governors who refused to see the Commonwealthne nation, with one Queen,
preferring to maintain their colonial links with hdon and to see the Queen as the
Queen of Britain with whom they dealt through thelddial Office, rather than as the
Queen of the Commonwealth of Australia, with whoheyw dealt through her
representative, the Governor-General.

The Australian monarchy confirmed 1901-02

When Victoria died, the Accession Council met imton to hear the Declaration of
Sovereignty by her son, Edward, on 23 January 180Ihe Accession Proclamation
was made on 24 January 1961though no Australians were preséfitEdward had

been expected to take the name Albert as kingnfloither's wish) but told the Acces-
sion Council he wished to be known as Edward VIthis nomenclature means that he
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was the seventh Edward king Bfiglandafter the Conquest. The Scots objected, saying
he was the first Edward king of Scotlaltdias indeed he was Edward | of Australia.

Some small additional comfort came for the new jpeadelent Commonwealth with its
own king in the change to the (URoyal Style and Titles Aéf by which the British
parliament announced its king’s title would thewe#f be king of ‘Great Britain and
Ireland and the British Dominions beyond the Seamperor of India** Edward
himself had written a letter in his own hand to ‘lBgople Beyond the Seas’ as well as
to the ‘Princes and People of India’ in Februar@1,9at the same time as he had sent
such a letter to the people in the United Kingddm:
. I shall ... [devote] myself to the utmadtmy powers to maintaining

and promoting the highest interests of my peoptel @ the diligent and

zealous fulfilment of the great and sacred resymliteés which, through the

grace of God, | am now called upon to undertgke.

Edmund Barton, as Australia’s first elected Priminidter;®* set sail to attend the
coronation of Edward, which had been set down dne 1902. Other representatives
of the Australian peoples were present, includimgachment of Australian soldiefs.
Because of the king's illness, the coronation wastoned until 9 August 1902. Barton
was present:® representing the peoples of Australia, at EdwaR#sognition, and was
there when Edward swore the oath of governancetrdlizs therefore, through its
elected Prime Minister, recognised Edward as Kingustralia.

There seems, from the perspective of a centurigate been a real desire in the king to
be monarch directly of all his peoples; and therenss also to be a continuance of the
bureaucratic mind-set among the English, that thg was theirs to own, control and, if
necessary, coerce. There seems also to be a i@ dmong a number of State leaders
and later Commonwealth parliamentarians to estalfise Commonwealth of Australia
as an independent international identity with itsnopeople responsible to its own
monarch.

It is unfortunate, but given the infancy of the Goanwealth, its internal disputation as
between the Commonwealth and the States, and thee-mdentioned proprietary
attitude of the English, that Edward’s oath refdrte his governing ‘the people of this
United Kingdom of Great Britain and Ireland and theminions thereunto belonging
according to the statutes in parliament agreed o their respective laws and
customs?’ Australia no longer ‘belonged’ to anyone, desfi English continuing to
see the monarch as theirs alone, and his oathtalslissing English sovereignty, and
the ‘colonies’ as being ‘English’ colonié®. | have been unable to ascertain if Barton
was consulted on the terms of the oath while heimwasndon.

However, the representatives of the Australian fEppcknowledged Edward as their
king, he was sworn to govern them according tortteiis and customs, and he was
under the common law and under the Australian Gotish therefore, King of the
Commonwealth of Australia.

It is because of a lack of political will by Comnwealth parliamentarians, and the
continuing anomalous States’ rights position of tStparliamentarians and State
Governors as graphically illustrated at the incaptf the Commonwealth, that the idea
of the Australian Monarch of the Australian peoples not seized upon. If the doctrine
of the sovereignty of parliament meant anythingntthere was nothing the houses of
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the Australian parliament with their Monarch couldt do. If the conventions of the
Monarch acting on the advice of her ministers meamthing, there was nothing that
the Monarch’s Australian ministers could not advider to do, provided it did not
breach Her oath of governance to them.

But it was as if many Australian politicians andiges were bent on a continued
Australian infantilism, and through entrenchingates’ rights’ perpetuated a colonial
mindset thinking of England as ‘Home’ and themsglas ‘colonies’, dooming the
Commonwealth to be perceived in the same fashion.

Conclusion 2001

Only few dared to consider Commonwealth indepeneleincall its glory under its
houses of parliament and its Monarch. Perhaps disé dxplication of the intellectual
and judicial confusion and internal inconsistenéythos determinedly ‘States-rights’-
related colonial mind-set, is set out by MurpH$’dn China Ocean Shipping Co. v
South Australia(1979) 145 CLR 172, where he maintained Australialependence
since 1901. Murphy blamed the High Court which had. almost consistently failed
to give effect to the fundamental change which aechin 1901%* and quoted both
Sir Samuel Griffith*! and Prime Minister Billy Hughé¥ in support of his view that
Australia had been since 1901 completely independeBritain. Murphy J sustained
his view also by reference to the fact that dindy way in which the Australian Consti-
tution can be changed is by referendum of the @sopi Australia pursuant to s. 158,

Murphy J's views are, it seems to this writer, atswdorsed by the common law as
explicated above. Australia’s Monarch therefore e€anto existence in 1901 as a result
of the will of the Australian peoples and the Quesrd the agreement of the peoples of
the United Kingdom and the Queen. Australia’s Mohahas continued with every
recognition of him or her by the Australian peopleugh their representatives, and
the Monarch’s taking of the oath of governance. Toamtinuity of all the royal
prerogatives of the Australia Monarch necessaryttier governance of the Australian
peoples is thus achieved by this means, and th&y &x this day by virtue of the
Australian peoples’ recognition of Elizabeth, andrtéath of governance. Of course, if
this analysis is correct, there is no reason whyAtstralian peoples and their Monarch
could not form their own oath of governance indejgm of any English view, nor
indeed change by statute change the old bigotedisBnimitations on the sorts of
persons who may be Monarch, which have absolutelapplicability to modern day
Australia’* A

Endnotes

! See also note 35.

2 Oath of governance taken by Elizabeth, 2 June3195see the order in J ArlotElizabeth
Crowned Queen, the Pictorial Record of the Coronatiodhams Press, London, 1953, at pp.
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and Successors according to law. So help me, Goplelge document, signed in his own hand
by Edmund Barton, and witnessed and signed in his lvand by Lord Hopetoun, — ‘Sworn
and subscribed before me, the Governor-Generddleo€ommonwealth of Australia at Sydney
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‘Enacting formula. For some years Mr E G Whitlans lhh@en devoting a great deal of attention
and energy to the enacting formula of Bills, andAfierney-General’'s Department has sought
my views on 2 of his suggested formulae. 2. | haver been informed that the Attorney-
General , with the Prime Minister's (Mr R J Hawkgypeoval, has decided that the enacting
formula for all Bills should be as follows: “The Mament of Australia enacts:”. 3 This
instruction applies to Bills introduced after thaday. | M L Turnbull, First Parliamentary
Counsel, 18 October 1990." Copy provided to the aubydOPC, 8.3.2001.

12 See, for exampl&he Electoral and Referendum Amendment Act {88&monwealth).

13 Throughout this article, Her Majesty Queen Elizabghen referred to directly is referred to in
the third person using capitalised letters — elge, $ler, The Queen. This is done because it is
the appropriate protocol when referring to the mohajust as it is proper protocol to refer to
His Excellency, the Hon. Sir William Deane, AC, KBHis Honour, Chief Justice Gleeson,
AC; or The Hon. John Howard, Prime Minister.

1450 far as | have been able to ascertain, no meailsgry of the colonies was present.

15 These are the common law processes of the makiagrwnarch — see note 19 and page 150
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slaves in the American south, for example, wergugatted by virtue of their opinion — that
they agreed in the subjugation, because they didefe! against their oppressors; opinion was
the ultimate arbiter).

%% The author assumes for the purpose of this attietesuch a doctrine exists, in so far as the two
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Commonwealth of Australia in whom all executive powies by virtue of s. 61 of the
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1707,6 Ann., c. 41, 8 X
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44 SeeAct of Settlement(Eng.) 1701, s. 2
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46 SeeAct of Union 1707, Arts. XXV (1) and XXV (l11).
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James of England, i@alvin’s casePostnatj (1610) Trin. 6 Jac. 1, 7 Co. Rep. 1 a, 77 ER (KB)
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born in Scotland owed allegiance to the king ordykang of Scotland, and was therefore an
alien in the king's kingdom of England.

48 Monarchs of England, Scotland, Ireland, Great Brjtand the United Kingdom have held
differing original nationalities — English, ScotiisWelsh, German, French, and Danish. All
Australian monarchs have been of UK origin.

4% For example, James was recognised by the Scotsahdworn on his behalf as an infant the
Scots oath of governance, and he became King Jatheds the Scots; but he also was
recognised by the English people, and swore thdidfngath of governance to the English
peoples, and he became King James | of the Endlashyers inCalvin's case[see note 47
above] had attempted to draw a distinction betwienAnti-nati (persons born in Scotland
before James’s accession to the English throne}tafdost-nati(those born in Scotland after
his accession), and the case dealt with the quesfi@lienship or allegiance of tiRostnati.
Calvin's casewas a test case raised on behalf of Bustnatias a whole, to counteract
prevailing ‘blind hostility to the alien’, wherelthe landed English gentry argued that a Scot
born in Scotland owed allegiance to the king ordykang of Scotland, and was therefore an
alien in the king's kingdom of England.

%0 See, The British Monarchy web-site at, frequently asked questioh&p://www.royal.
gov.uk/fag/passport.htnfthough the explanation there is necessarily baefl somewhat
equivocal)

51 See, for example, the authorisation on the fraer @very Australian passport in the name of
the Queen, made by Her representative the Govésraeral.

52 This is necessarily a very brief statement of wivas an exceedingly complicated legal
position.

53 Federal Council of Australasia had been establishi¢ghl the co-operation of some of the
colonies in 1885, see tii@deral Council of Australasia Act885, 48&49 Vic., c. 60.

54 See the heading of the Draft of a Bill to Constitilte Commonwealth of Australia, authorised
by E G Blackmore (Clerk) and C C Kingston (Presidenf),the Australasian Federal
Convention, Melbourne, Colony of Victoria, i®fficial Record of the Debates of the
Australasian Federal Conventipithird Session, Melbourne, 1898, (Il), Vol. V, ladd@ooks
Pty Ltd., Sydney, 1986, [hereinafter the 6 volumethese Debates and their Index are referred
to as theConvention Debategols. I-VI]p. 2523.

55 Draft of a Bill to Constitute the Commonwealth of Aadia, ibid., Convention Debated/ol.
V., p. 2523.

%% |n the main. By this time SA had given the votadult women.

57 New South Wale€nabling Act of 22 April 1899, and referendum26f June 1899, 107,420
votes (79 electorates) for union, 82,741 votesgi6torates) against unioBputh Australia
Enabling Act of March 1899, referendum of 29 Ap899, 65,990 votes for union, 17,053
against unionVictoria and TasmaniaEnabling Acts, June(?) 1899, referendum of 2% Jul
1899, votes (Victoria) 152,653 for union, 9,805 inghunion; votes (Tasmania) 13,437 for
union, 791 against unioQueenslandnabling Act, 19 June 1899, referendum of 2 Sepém
1899, votes for union 38,488, votes against uni®m®6;Western Australi&€nabling Act, 13
June, 1900, referendum of 31 July 1900, votes fidorny 44,800, votes against union, 25,109
[total number of electors] — see John Quick, and éRoRandolph GarrarThe Annotated
Constitution of the Commonwealth of Australlngus & Robertson, Sydney, 1901, reprinted
by Legal Books, Sydney, 1976, 1995, pp. 221-237 par#dl9). The Enabling Acts were based
upon the draft Enabling Bill drawn up at the 189%kit Premiers’ conference supposedly by
C C Kingston and G Turner (but in reality by Kingst@ee L F CrispFederation Fathers
Melbourne University Press, Melbourne, 1990, p@B3-&15 and n. 62); and see Quick and
Garran,loc. cit, at pp. 158-163. A total of 573,865 electors vpteith 73.67% voting for the
union, each joining state necessarily having a ritgjoNew Zealand did not vote.
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8 See Preamble to the Commonwealtiho$tralia Constitution A¢t63 & 64 Victoria, c. 12
5 The Commonwealth of Australia Constitution Act, 654 Victoria, c. 12.
80 Commonwealth of Australia Constitution Act, 63 & Bittoria, c. 12, section 3.

61 See Proclamation, Victoria, 17 September, 190@ntspiece John Quick and Robert Randolph
Garran,The Annotated Constitution of the Commonwealth ofraélist Angus & Robertson,
Sydney, 1901, reprinted by Legal Books, Sydney, 12965.

52 See Proclamation, Victoria, 17 September, 1906, ib
53 See section 3 Commonwealth of Australia Constitufion 63 & 64 Victoria, c. 12

54 See section 4 and section 9 of iemmonwealth of Australia Constitution A68 & 64
Victoria, c. 12

5 SeeConstitution Act(NSW), 1855, 17 Vic No. 41, s. 1, s. 33; receiRalyal assent as a
schedule to thé&New South Wales Constitution A855 (UK), 18 & 19 Vic c. 54. Similar
provisions were in the Queensland Constitution phbyethe Queensland parliament in 1867.
See alscConstitution Act(Vic) 1855, enacted as schedule te Wictorian Constitution Act
(UK), 18 & 19 Vic c. 55, section 1, section 32 &chedule C.

% Colonial Laws Validity Aci865 (UK), 28&29 Vic., c. 63. This Act arose frahat activities of
Justice Boothby in the colony of South Australiapwiersisted in holding colonial legislation
invalid by virtue of repugnancy to UK statutes &mlish common law.

57 Length constraints have compelled omission ofudision on the legal status of proclamations
and the legal history surrounding Sir Edward Colessertions in th€ase of Proclamations
12 Co. Rep., f. 74; 77 ER (KB) 1352, 1610 (written @gke ex post factpand published
posthumously), and his alternative views in @ase of Non Obstant&2 Co. Rep., folio 18, 77
ER (KB) 1300. [The Twelfth Part of the Reports pubéd from the Notes of Sir Edward
Coke, Knt., after his Death. With Notes and refeesndy John Farquahar Fraser Esq., of
Lincoln’s Inn, Barrister at Law’, published 1658,tlvia note of authenticity dated 1655 — see
77 ER (KB) at 1283. No date is given for the case.]

% See Notes, 20.10.1900, to folio 19 , Queen ViatsrCommission appointing Lord Hopetoun
as Governor-General, from the Office of the AugralGovernor-General, copy provided to
the author by the Official Secretary to the Gover@eneral with the consent of the Governor-
General, 20 February 1996. Note that Christopher €amnnKing’s Men George Allen &
Unwin, Sydney, 1983 at p. 7 says that the appointmwas announced on 13 July 1900.

5 See Christopher Cunnedting’s Men ibid.

®The Letters Patent establishing the Office of GoweGeneral and Commander in Chief of the
Commonwealth of Australia; facsimile copy made ald# to the author by the Office of the
Governor-General with his consent, 20 February 1986o 17, Queen Victoria's Letters
Patent constituting the Office of Governor-Gener@riginal in government House,
Yarralumla, A handwritten parchment scroll of 2 psgwith decorative borders with large wax
seal attached by a fancy cord. The Letters Patené \wwtended to be Letters in perpetuity,
['/And whereas We are desirous of making effectusd permanent provision for the office of
Governor-General and Commander in Chief in and owerd@id Commonwealth of Australia,
without making new Letters Patent at each demise..’] They were made under the
prerogative:-
‘Victoria by the Grace of God, of the United Kingdwf Great Britain and Ireland Queen, Defendehef t
Faith, Empress of India, To whom these presentt chrae, Greeting —
Whereas . . . Now Know Ye that we have thoughtditonstitute, order and declare, and Do by these
presents Constitute, Order and Declare that thetse a Governor-General and Commander in Chief .
.. in and over Our Commonwealth of Australia . . .

Witness Ourself at Westminster the twenty-ninth p@ctober in the sixty-fourth year of Our reign.
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™ Commission passed under the Royal Sign Manual agreSiappointing the Right Honourable
The Earl of Hopetoun, PC, KT, GCMG, GCVO, to be GowerGeneral and Commander in
Chief of the Commonwealth of Australia, ‘ . . . GivanOur Court of St James’s this Twenty-
ninth day of October 1900, in the sixty-fourth ye&rOur reign’, folio 19, facsimile provided
to the author by the Office of the Governor-Genewith his consent, 20 February 1996.
Original at Government House, Yarralumla..

2 Queen Victoria’s Royal Instructions to the Gover@neral and Commander in Chief, 29
October 1900, folio 18; facsimile copy made avddato the author by the Office of the
Governor-General with his consent, 20 February 1996iginal at Government House,
Yarralumla. The Instructions on the first pagesigmed in the Queen’s handwritiMictoria R
I, and on the last page initiall&RI. These Instructions requiredter alia that I. ‘Our first
appointed Governor-General shall . . . cause [theeQ's Commission appointing him
Governor-General] to be read and published in tksgnce of the Governors of Our Colonies
of New South Wales, Victoria, South Australia, Queland, Tasmania, and Western Australia.
And such of the members of the Executive Councidgéds, and members of the Legislatures of
Our said Colonies as are able to attend.’ [the iaotbnies’ had to be used here, since on the
29 October 1900 when the Instructions were isstiexy, were still Colonies at law, and would
not become States of the Commonwealth until 1 Jgril@01.] Il The Governor-General take
the Oath of allegiance as set out in 31 & 32 Vic.,72, and ‘the usual oath for the due
execution of the Office of Governor-General in aneér our said Commonwealth, and for the
impartial administration of justice.’

® See Antonia Fraser (edJhe Lives of the Kings and Queens of Englanidenfeld &
Nicolson, London, 1975, new edition, 1998, p. 315.

" See note 70 above.

" Hopetoun had invited Lyne to form a government i$h December 1900, who had told
Hopetoun that he had been unable to gather enayggos at 10.30 pm on 24 December 1900.
Hopetoun immediately sent for Barton, and saw hitawéen 10 and 11 p.m. that night. On 30
December 1900, Barton advised the Governor-Generappoint the following Executive
Councillors: E Barton, W J Lyne, R E O'Connor [NSW];D®akin and G Turner [Victoria]; J
R Dickson [QId]; C C Kingston [SA]; J Forrest [WA]; &N E Lewis [Tas]. Hopetoun took
this advice and appointed them on 1 January 1901see-Notes, folio 20, Office of the
Governor General Yarralumla. Facsimile copy madelable to the author by the Office of the
Governor-General with his consent, 20 February 18# also Geoffrey BoltoBarton, pp.
219-222, and Christopher Cunnekimg’s Men pp. 9-10.

’® Edwin Gordon Blackmore, Clerk of the Legislative Coliof South Australia and of the
Parliaments, Clerk to all the sittings of the Consitinal Conventions from that held in
Adelaide in March 1897, and to be the first Clerkhaf Senate. See J A La NauZhe Making
of the Australian ConstitutignMelbourne University Press, Melbourne, 1972, p7 &and
index.

7 See folio 20, Office of the Governor General, ¥armla.
8 See Cunneering's Men p. 2.

7|, John Adrian Louis, Earl of Hopetoun, do swewattl will be faithful and bear true allegiance
to Her Majesty Queen Victoria, Her Heirs and Susoesaccording to Law. So help me, God.
Sworn out loud in the presence of the people, amkd by him, witnessed by the Lieutenant-
Governor of NSW, Sir Frederick Darley. Facsimilgoganade available to the author by the
Office of the Governor-General with his consent, Rfbruary 1996. A One page document
bearing the signatures of Hopetoun and Darley.oF@h, Government House Yarralumla,
Original in National Archives of Australia, AA Ses A6661/1, Item 146.

80, John Adrian Louis, Earl of Hopetoun, do swesattl will well and truly serve Her Majesty
Queen Victoria in the Office of Governor-Generaltleé Commonwealth of Australia. So help
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me, God. Sworn out loud in the presence of the lee@nd signed by him, witnessed by the
Lieutenant-Governor of NSW, Sir Frederick Darleyackimile copy made available to the
author by the Office of the Governor-General with ¢tbnsent, 20 February 1996. A One page
document bearing the signatures of Hopetoun andefaFolio 20, Government House
Yarralumla, Original in National Archive of Austia) AA Series A6661/1, Item 146.

81, John Adrian Louis, Earl of Hopetoun, do swewattl will well and truly serve Our Sovereign
Lady Queen Victoria in the Office of Governor-Gealeof the Commonwealth of Australia,
and that | will do right to all manner of peopleteaf the Laws and usages of this
Commonwealth, without fear or favour, affection Ibmiill. So help me, God. Sworn out loud
in the presence of the people, and signed by hiitmessed by the Lieutenant-Governor of
NSW, Sir Frederick Darley. Facsimile copy made labéé to the author by the Office of the
Governor-General with his consent, 20 February 19960ne page document bearing the
signatures of Hopetoun and Darley. Folio 20, Gowemt House Yarralumla, Original in
National Archive of Australia, AA Series A6661/1emn 146.

82 Because of the change in status of the coloniey (tould become States from 1 January) no
new Governor had been appointed to NSW and Victantd after 1 January 1901. Lieutenant-
Governors were at that time governing Tasmania Wrebtern Australia. But Victoria’s
Lieutenant-Governor did not attend, and neither ttiel Governor of South Australia, Lord
Tennyson.

83 See folio 20, Office of the Governor General, darmla. The Proclamation was later signed
by Barton after he had been sworn in as Prime Minishe proclamation was signed by both
Hopetoun and Barton, and promulgated under the @eat with Hopetoun’s authority by
Barton. Facsimile copy made available to the authothe Office of the Governor-General
with his consent, 20 February 1996. A One page mect bearing the signatures of Hopetoun
and Darley. Folio 20, Government House Yarralun@ajginal in National Archives of
Australia, AA Series A6661/1, ltem 145.

8 111. The Governor-General may constitute and @ppin Our Name and on Our behalf, all
such Judges, Commissioners, Justices of the Peat®tler necessary Officers and Ministers
of Our said Commonwealth , as may be lawfully caustd or appointed by Us.’

8 ‘There shall be a Federal Executive Council to selthe Governor-General in the government
of the Commonwealth, and the members of the Couhall e chosen and summoned by the
Governor-General and sworn as Executive Councillarg] shall hold office during his
pleasure.’

8 Commission of Edmund Barton, 1 January 1901, sidgnetord Hopetoun and issued under
the Great Seal of the Commonwealth, entered in tlggsRe of Patents, No. 1, Page 1, on 1
January 1901 by A Hunt. Folio 21 at Government toMarralumla. Originals NLA. MS51/
[(National Library of Australia)] It is not cleardm the documents | have where and when the
commissioning took place. Hopetoun could not Comimis8arton until he Hopetoun had
taken the Oaths, nor could he take Barton’s oathit the Commissioning had occurred. But
the Commission says that it was given at Governniémise, while the oaths taken by
Hopetoun were taken ‘at Sydney'. It is known thatpdtoun and his new ministry all swore
their oaths at Centennial Park in Sydney on 1 Jgri@01.

87 Folio 21, Government House Yarralumla. Facsimidgycmade available to the author by the
Office of the Governor-General with his consent, R€bruary 1996. Original in National
Archives of Australia, (Australian Archives) AA. Bes A5447/1, Item 1. This is the same oath
of allegiance as was sworn by Lord Hopetoun — s@e @9 above. ‘I, Edmund Barton, do
swear that | will be faithful and bear true allegia to Her Majesty Queen Victoria Her Heirs
and Successors according to law. So help me, Goplelge document, signed in his own hand
by Edmund Barton, and witnessed and signed in his lvand by Lord Hopetoun, — ‘Sworn
and subscribed before me, the Governor-Generddleo€ommonwealth of Australia at Sydney
in the State of New South Wales, and in the Commatitvaforesaid, the first day of January,
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in the sixty-fourth year of Her Majesty’s Reign; aindthe year of our Lord one thousand nine
hundred and one.’ This is also the oath set otlhénSchedule to the Australian Constitution
which all members of the Commonwealth Parliamenttnswear pursuant to s. 42 of the
Constitution.

8 Signed by Edmund Barton in his own hand, and witeeésind signed in his own hand by Lord
Hopetoun, with the same subscription as to timelade as the oath of allegiance. Folio 21,
Government House Yarralumla. Facsimile copy madsglade to the author by the Office of
the Governor-General with his consent, 20 Febrd®96. Original in National Archives of
Australia, (Australian Archives) AA. Series A54471tem 1.

8 “To Our Right Trusty and Well-belove@ouncillor, Edmund BartonGreeting: Know you, that
We, reposing especial trust and confidence in yoyailty, integrity, and ability, Do, by these
Presents constitute and appoint you the Edichund Bartorto be OuMinister of State of Our
Commonwealth for External Affajr$o hold, exercise, and enjoy the said office miyrihe
pleasure of Our Governor-General, or other Offa@ministering the Government of Our said
Commonwealth, for the time being, together with thé rights, profits, privileges, and
advantages thereunto belonging or appertainingebtimony whereof, We have caused these
Our Letters to be made patent, and the Great $&alonsaid Commonwealth to be hereunto
affixed, Witness . . . (signed Hopetoun)'. [words italics written by hand.] Folio 22,
Government House Yarralumla. Facsimile copy madsglade to the author by the Office of
the Governor-General with his consent, 20 Febrd886. Original in National Library, NLA.
MS51/ [Barton]; other Ministers NLA. MS1540/. Theskrtion of the word ‘Right’ would lead
one to suppose that Edmund Barton had been appankrisy Councillor. | have not been
able to find any documentation supporting this. ldegr, the biography of Barton at
http://www.geocities.com/CapitolHill/5557/barton.Hfmstates that he became a Privy
Councillor in 1900, while that at LAWLINK NSW: Barton Sir Edmund at
http://www.agd.nsw.gov.au/history/lah.nsf/pageséagin states that he became one in 1901.
Barton was knighted in 1902.

90 ¢| 'Edmund Bartondo swear that | will well and truly serve Her Msiy Queen Victoria in the
Office of Minister of State of the Commonwealth for External Affairs, so help me, God.
Edmund Bartoh Words in italics written in Barton’s own hand; ws in bold written in
Hopetoun’s own hand. Witnessed and signed in his band by Hopetoun in ‘the State of
New South Wales’ 1 January 1901. Folio 22, Govemriouse Yarralumla. Facsimile copy
made available to the author by the Office of thev&nor-General with his consent, 20
February 1996. Original in National Archives of Anadia, AA. Series A5447/1, Item 1.

1 s. 2 “The provisions of this Act referring to tReieen shall extend to Her Majesty’s heirs and
successors in the sovereignty of the United Kingddimere are of course differing views as to
the meaning of this section. Quick and Garran disdti without throwing a great deal of
illumination on the matter at p. 320 ff of theirnmtated constitution. The meaning of this
section was debated by the delegates at the Coowentn the 1890s, and by the UK
parliamentarians in 1900, because the UK Law Qffidead opposed inclusion of words
binding the Crown. But, in the event, the words as stated in the UK Act are the ones which
operate.

92 Quoted by Cunneering’s Men pp. 10-11. Sourced by him at note on p. 196 Hewfs:
‘Draft of Tennyson’s wire is in Tennyson’s paped&@ry entry 20 December 1900 MS 479/2
NL.

98 SeeConvention DebatesSSydney, 2 March-9 April 1891, Vol. |, text at361, debate on the
clause, p. 850 ff. Subsequent page referencesnineats in this debate are to this volume of
the Debates.

94 Duncan Gillies, 57 at the time of these statemfr834—1903; born Scotland; arrived Australia
1852; MLA Vic. 1959; minister, premier 1886 — akngonal information such as this for the
speakers is from La Nauze, Appendix 8], p. 850
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% Sir John Downer 47 at the time of these statesnf844—1915; born SA, MHA SA 1878,
premier 1885, senator 1901] p. 852

% sir Henry Wrixon, 52 at the time of these stater®eg1839-1913; born Ireland, arrived
Australia 1850; MLA Vic. 1868, later MLC Vic., mirtir] p. 855.

9 Duncan Gilles, [see note 94 above], p. 856

%8 Sir Henry Cuthbert, 62 at the time of these statem [1829-1907, born Ireland, arrived
Australia 1854, MLC Vic., minister],p. 858

% Sir Adye Douglas, 76 at the time of these statesng1815-1906, born England, arrived
Australia 1839; MLC Tas. 1855; later MLC, ministeremier 1884],p. 859

190 Charles Kingston, 41 at the time of these statésndi850—-1908, born SA, MHA SA 1881,
later MLC, minister, premier 1893; MHR 1901, mini$ter. 860

101 Sjr Samuel Griffith, 46 at the time of these ata¢nts [1845-1920, born Wales, arrived
Australia 1854; MLA QId 1871, minister, premier B88&hief justice of QIld 1893; chief
justice of the High Court 1903], p. 850

102 sjr Samuel Griffith, see note above, pp. 850-851

103 sir Richard Baker, 49 at the time of these statésrii842—1911, born SA, MHA SA 1868,
later MLC, minister; senator 1901, President of $&&gna. 852 and p. 853

104 Sir Henry Parkes, 76 at the time of these staiesngl815-1896, born England, arrived
Australia 1839; MLC NSW 1854, later minister, prenti&72], p. 853.

195 sir John Bray, 49 at the time of these statemEr842-1894, born SA; MHA SA 1871,
minister, premier 1881], at p. 860.

106 parkes at p. 860.
197 parkes, ibid.

198 Alfred Deakin, at the time of these statemen®5p-1919, born Vic.; MLA Vic. 1879;
minister, joint leader of the govt. 1886; MHR 19@dinister, prime minister 1903], at p. 856

109 peakin, at p. 875.
110 Deakin, p. 857

111 gsee the voting figures at p. 864; Edmund Bartoreé®rded as voting on this clause, but he
did not speak in the debate.

112 The commentators whom | have read who deal Withrhatter (La Nauze, at pp. 73-74, and
Cunneen, at p. 14) give no reason for its disappearaBoth, however, refer to D | Wright,
Shadow of Dispute, Aspects of Commonwealth—Stateid®dalail 901-191,0and also to D |
Wright's PhD thesis, ANU, 196&ommonwealth and State910-19101 have not had the
opportunity of reading these works.

113 This information in Cunneen, p. 14.
114 See Cunneen, p. 2, and notes his p. 2 at p. 194.
115 Al this information is taken from Cunneen, pp-18, with his sources notes at p. 196.

118 See Sir Richard Holme&dward VII, His Life and Time® Vols. The Amalgamated Press
Limited, London 1911, Vol. Il, p. 477.

17 Holmes,Edward VI| Vol. Il, p. 478.

118 | have not been able to ascertain the compositidhis Accession Council.

119 See Holmes, Edward VII, p. 479.

120 See HolmesEdward VI| p. 487. The Act received Royal Assent on 30 JAIyi1
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121 See Holmes, ibid. | have not been able to asoentaether this had been discussed at all with
Australian Ministers or the Governor-General, oretiter it was a well-meaning effort by the
British bureaucracy. Australia was, according toanglysis, nobody’s dominion except hers
and her monarch’s.

122 See HolmesEdward VII p. 480.
123 5ee HolmesEdward VI, ibid.

124 The first Commonwealth Parliament met on 9 May 18fter an election held on 29 and 30
March 1901.

125 See BoltonEdmund Bartonp. 265—266; and see Holm&slward V1| p. 494-496.

126 See Holmes, Edward VII, p. 505; and W J Loftiee Toronation Book of Edward VI, King
of All the Britains and Emperor of India, Cassell &gany, London, 1902, p. 154.

127 For oath of governance of Edward VII, see Sir latili Anson,The Law and Custom of the
Constitution Vol. Il, The Crown, OUP, London,%edn. 1907, p. 236.

128 See AnsonThe Law and Custom of the Constitutia p. 237—238, where he refers to the
oath as establishirignglishsovereignty.

129 5ee China Ocean Shipping Co. v South Australia (1949 CLR 172, 231 ff.
130 China Ocean Shipping Co. v South Australia (197%) G4R 172, at 238.
131 Baxter v. Commissioners of Taxatift.S.W.) (1907) 4 CLR 1087, at p. 1121, and p. 1126.

132 Referring, inter alia to his contributions @ommonwealth Parliamentary Debatesl. 172,
pp. 1424-1430, on thetatute of Westminster Adoption Bill.

133 China Ocean Shipping Co. v South Australia (1972%) CLR 172, at 237.

134 These issues involve complex legal issues, andapvavith the primitive current views on
formation of a ‘republic’, and will be dealt wittylthe author elsewhere.



