The Parliament and the People and the Role of
Deliberative Polling in the South Australian
Constitutional Convention’
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This article is an examination of the DeliberatRelling methodology
adopted by the Parliamentary Steering Committeeoaqied by the
South Australian Government to oversee the proppselibmentary
reform process in South Australia.

From Friday 8 to Sunday 10 August 2003 a supposegisesentative
cross section of the South Australian communityeveought together
to deliberate on parliamentary reform for South #alka. Their task
was to consider the role and function of both Hsusk Parliament,
how the people are represented through the electystem and ways
to improve the transparency and accountability of/&nment.

How were these ‘representatives’ chosen? Whatrdig do? And what
did they achieve? The answer to these questiors ile the
methodology of Deliberative Polling.

The article describes Deliberative Polling as d tiesigned to measure what public
opinion on major issues would be like if citizersdhthe time and resources to
become better informed. The paper outlines its insether jurisdictions, raises
guestions as to its value as a polling methodolagg goes on to examine the
appropriateness of Deliberative Polling in the eattof the role of the South
Australian Constitutional Convention.

The article concludes by questioning the validityle methodology as a means of
gauging support for and bringing about constitudiazhange when used in isolation
and suggests other alternatives that may have lidesed.

" This paper is reproduced for readers’ interesiresnrefereed research report from the Annual
Conference of the Australasian Study of Parliamenu@, Parliament House, Perth, May 2004.
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Constitutional Reform for South Australia

The push for constitutional and parliamentary nefoand the eventual South
Australian Constitutional Convention began as ameht of the returned Member
for Hammond and now independent Speaker of Hougessémbly's, Compact for

Good Government with the Labor Government that cemwdfice as a result of the
support of the Member for Hammond in late 2001.

The resulting Constitutional Convention processamegn mid 2002 with the
formation by the government of a ‘bi-partisan’ Rarlentary Steering Committee.
An executive group was established as the Coristilait Convention Secretariat
and a ‘Panel of Experts’ was assembled in Nover@®&2. Public submissions
were called for in January 2003 and accepted latélJune 2003.

The Parliamentary Steering Committee resolvedtti@atConstitutional Convention
would be a Deliberative Poll and formulated a sedequestions for consideration
by the Convention.

These were the questions to be subjected to thigedadive polling process -

Should South Australia have a system of initiatinel referendum (Citizen
Initiated Referenda) and, if so, in what form amgvtshould it operate?

What is the optimum number of parliamentariansacheHouse of Parliament
necessary for responsible government and repréisentemocracy in the
Westminster system operating in South Australia?

What should be the role and function of each oHbeases of Parliament?

What measures should be adopted to improve theuatadaility, transparency and
functioning of government?

(1) What should be the role of political partieghe Legislative Council and what
should be the method of election to the Legisla@eaincil?

(2) What should be the electoral system (includirgfairness test) and method of
election to the House of Assembly?

What is a Deliberative Poll?

The Deliberative Pollis a registered trade name of a survey procesgawny the
Centre for Deliberative Polling headed by Profeskones Fishkin and based at the
University of Texas in Austin. It is licensed byetiCentre for Deliberative Polling
for use in Australia to Issues Deliberations Augira

‘Deliberative Polling attempts to counter ratioimgthorance, non-attitudes and the
flaws inherent in both typical opinion polls angisal focus groups. Citizens are

! Constitutional Convention, South Australia Delitiega The Future of Our Parliament —
A Statewide Deliberative Poll — Final Report to IRament, 29 October 2003
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given the opportunity to become informed aboutiiseie under consideration, to
consider competing perspectives on that issueate their questions answered, and
to debate the diverse nuances of the issue wiih pleers. The citizens also have
time to weigh the competing arguments and to drawclusions. Deliberative
Polling thus empowers individuals and the collextoitizenry to make informed
decisions about issues affecting their lives, tete and their natioR’.

Quoting Fishkin the originator of deliberative g, ‘... the deliberative poll can
be thought of as an actual sample from the hypict#iletociety — the deliberative
and engaged society we do not have’ and furthedeRberative poll attempts to
model what the public would think, had they a bettpportunity to consider the
question at issué€’.

‘Most polls seek to predict behaviour. A delibevatipoll seeks to recommend
particular behaviour. That is, if the sample isgady representative and the
participants have not been unfairly influencedng way, then we can presume that
most of the population would come to the same amichs as the participants if
they had the same time and the same access toation’”

Fishkin, speaking about a deliberative poll condddby the Newshour’program
on the Public Broadcasting Service of America dbsecrthe unique nature of the
process as being ‘different from ordinary pollimgthat a random, representative
sample of the public is actually gathered in orseelfor a weekend to participate in
face-to-face small group discussions and to posstons to opposing experts and
political leaders.

Prior to the weekend gathering, these participtaks a poll. They are then given
carefully balanced introductory background matsritd prepare them for the
informal discussions that will take place over wWeekend.

After the weekend of small group deliberations Ende group Q&A sessions with
experts, participants' opinions are sampled, piogidnsights into the views of
informed citizens®

The Convention’s Deliberative Poll

Preceding the South Australian Constitutional Coties’s deliberative polling
process were twenty-six community meetings whiabktplace throughout South
Australia during February and March 2003, includingny regional country
meetings. Nearly 1700 people attended these meetinfhe meetings were

Ibid.

Tim Dunlop @ www.onlineopinion.com.au.

Ibid.

From www.pbs.org/newshour/btp/dop_background.ktrVhat is a Deliberative Poll —
No. 16

a B~ 0N
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informed of the Constitutional Convention issued goestions and about possible
parliamentary reforms. Members of the Parliamen&tsering Committee and the
‘Panel of Experts’ addressed these meetings.

In South Australia the Deliberative Poll involvedandom, representative sample
of South Australian voters being surveyed by teteyghabout parliamentary reform
in June 2003 with questions designed in collabonativith Newspoll (a news
Corporation affiliate, the holders of the Australiicense for Deliberative Polls)
and the Parliamentary Steering Committee.

The 1,201 people originally interviewed by telepbomere invited to attend the
Convention and 809 responded that they would likettend. Trained volunteers
contacted this group by telephone again to protiden with information and to
help them overcome any perceived obstacles prexgtiieir attendance.

The Representative Sample

The Final Report of the Constitutional Conventi@sctibes the recruitment process
for the representative sample.

The random sample of 1,201 potential delegatesnyaige residents of South
Australia) were initially interviewed between Jut@and June 22, 2003. These
respondents were typical of respondents in othedam sample surveys conducted
by Newspoll, and reflected a spread of demograpmdsopinions that might be
found in the general population at that time:

» 49 per cent were male, and 51 per cent female;

» 42 per cent were employed full time, 17 per cemt fy@e, with the remainder
not in paid employment (this category includes haaeers, students,
retirees, and unemployed people);

» 24 per cent claimed to have a household incom&of®0 or more, 30% an
income of $30,000 to $59,000, 31 per cent a houdéhocome of less than
$30,000 (15 per cent refused to provide incomerinétion);

» 74 per cent lived in the Adelaide metropolitan a@per cent in regional
South Australia.

A discussion paper drafted by the ‘Panel of Expemsl other briefing materials
were distributed to the 809 delegates who indictitegt would attend. Of the 809
original potential delegates, 330 people eventuslignded the Convention.

The Constitutional Convention Deliberative Poll viken conducted from 8 to 10
August 2003 at the Adelaide Town Hall and at Paréiat House. The people
attending were assigned to groups of 15 with atha#ugroup facilitator and a

6 Constitutional Convention, South Australia Deliiesa The Future of Our Parliament —
A Statewide Deliberative Poll — Final Report to IRament, 29 October 2003.
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group manager. They debated, discussed and quedtiotheir small groups and in
plenary sessions were able to ask questions of etimgpexperts and advocates.

On Sunday 10 August 2003 the delegates were sutvagain with the same
guestions they had been asked 8 weeks earlietdphtene.

The delegates then had a final group discussiontabheir three key priorities for
parliamentary reform in South Australia.

The final recommendations included a reductionhaf turrent 8 year term for
Members of the Upper House to 4 years, an ‘inctdase independence of the
Speaker of the Lower House, increased citizen'®liement in Parliamentary
processes including Citizen’s Initiated Referendd the introduction of optional
preferential votind.

The Final Report was released by Issues Deliberafiostralia on Monday 1
September 2003.

[The statistical results although not immediatelevant to the theme of this article
are attached as Appendix A]

Deliberative Polling as a Methodology

So what is it about Deliberative Polling that recoemded it as the most appropriate
methodology for the Constitutional Convention ahd best means of gauging the
views of South Australia?

Rational ignorance

The developer of Deliberative Polling, Professoshkin, in relation to the
Deliberative Poll sponsored in part by thdewshour program of the Public
Broadcasting Service of America in January 2008,s8bme people call this a poll
with a human face: It has the statistical repreg@mness of a national sample, but
the concreteness and immediacy of real pedple’.

The methodology of the Deliberative Polling is anatgam of the techniques of
gualitative and quantitative research methods asds usuch techniques as
interviews, group discussions and cognitive mappind the analysis of such data
along with the collection of survey data about pewspattitudes, beliefs and

behaviour which is also subjected to statisticallysis.

" Ibid.
8 By the People: A National Conversation About Anzeiticthe World—
www.pbs.org.newshour/btp]
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A Deliberative Poll, its supporters claim, give#fizens a chance to become more
knowledgeable about current issues and provides) ttwéh a public space to
express their views. It moves the conversation béybe usual sound bites and into
the gray areas of real experience’ and further tthating the group discussions
participants learn from one anoth@r’.

To date more than twenty such polls have been atedworldwide including the
British Deliberative Polls on Crime in 1994, on Bpe in 1995 and on the
Monarchy in 1996. In Australia Deliberative Pollachbeen conducted before the
South Australian Constitutional Convention; namgig Republic Convention in
1999 and the Deliberative Poll on Aboriginal Redabation in 2001.

Issues Deliberation Australia, the Australian aririssues Deliberation America
and the convenor of the Constitutional Conventiepickts Deliberative Polling as
being ‘modeled after ancient Athenian democracyhat it ‘seeks to examine what
the public would think if given an opportunity te informed and to deliberate with
their peers on topics of social and public poliGdhey argue that citizens are ‘often
uninformed about key public issues’ and that cotieeal polls represent ‘the

public’s surface impressions of sound bites andlleas’ and that the public have
‘little reason to confront the tradeoffs or invdghe and effort into acquiring

information’ ™

The proponents of Deliberative Polling seem to rédhe model of representative
democracy as no longer adequate to the task ame dingt the solutions to many
social issues are arrived at by partisan means tivétinterests of political parties
and interest groups, with particular ideologied tten exclude consideration of a
range of alternative and possible effective sohgjodominating the debate and
decision making process.

Professor Fishkin himself takes the view that ‘wille old smoke-filled rooms,
you've got deliberation from an unrepresentativeugr With polls, primaries and
referendums, you get mass participation but nobtaof deliberation because
ordinary citizens have a lot of other things to with their time. So this is an
attempt to have the best of both worltfs’.

This view is supported by some, such as Tim DurldthD student examining the
role of intellectuals in Australia, who has arguthait the Deliberative Polling
methodology requires ordinary citizens and the g#sp® come together as equals.
Dunlop argues that in any unmediated forum the kspeill tend to dominate and
that others are inclined to defer to them. The lizhtive Poll, he says, has an

° Ibid.

10 |ssues Deliberation Australia — @ www.i-d-a.com.au

1 pid

12 By the People: A National Conversation About Anzeiicthe World—
www.pbs.org.newshour/btp
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equalizing effect on that power imbalance by pringda model of intellectual
practice where the role of the intellectual is terety make themselves available for
public deliberation and not to offer ready madausohs that ignore the wishes of
ordinary citizens?

Norman Bradburn of the University of Chicago inaper delivered in 1998 to a
meeting of the American Association for Public Opim Research confirms the
methodology described by Dunlop and adds, ‘The tiaat the small groups [that
the participants are divided into for the purpof¢he focus group element of the
process] are themselves microcosms of the popuolabatributes to the probability
that each respondent will be exposed to a wideetyaof views from all kinds of
people with whom they would not interact every ddy’

The Constitutional Convention’s Final Report tolRanent of October 2003 in it's
Project Description further refined this idea o€ thelatively ignorant populace
becoming better informed for the purpose of offgrinformed opinions. In its
outline of the purpose of the Deliberative Poldgtermining the attitudes of South
Australians to various options for parliamentariprs the Final Report observed:

‘Most citizens have neither the time nor other tgses to become maximally
informed on any one public policy issue. Parliamaenreform is no exception. To
facilitate the informed voice of the South Austalipeople on parliamentary
reform, it was considered crucial to ensure tha& @onstitutional Convention
delegates were exposed to a rangecapetingperspectives. By exposure to
competing arguments, delegates were guided throaghsystematic and
comprehensive consideration of the pros and cotiseofarious options for reform.
The informed voice of this microcosm of the Souths#alian population could
then be taken into account during the formulatibrGovernment policy and any
future changes to the South Australian Parliament’.

No one in this day and age could seriously mourdrgament to counter the view
that a better informed community and in the caseefafrm of the South Australian

Parliament, a better informed electorate is delraBut there are a number of
doubts about the value of this intensive and nareolwcation process for a few
citizens. If the results of the polling process trebe used to implement change
which affects the wider community what validity thee outcomes have?

13 Tim Dunlop @ www.onlineopinion.com.au

4 Norman Bradburn — Polls: Deliberative and Non-Detative, May 1998, p. 3 @
www.cloud9.norc.uchicago.edu

15 Constitutional Convention, South Australia Deliltesa The Future of Our Parliament — A
Statewide Deliberative Poll — Final Report to Pani@nt, 29 October 2003
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If only anyone could be persuaded to listen

So what do Deliberative Polls deliver? Are they posed of a true representative
sample? Do they provide a real opportunity for zeiis to become more
knowledgeable about the issues before them? Isethdt a better informed citizen?
Are they a true forum for the consideration of bhfange of alternative solutions to
guestions? Do the participating experts and thaesgmtative citizens come
together at a deliberative poll as equals? Whattegemeaningful results of such
polls and are the opinions as gauged accurate?

There are a number of critics of Deliberative Pglifrom the field of public
opinion research and from those with an interesthim development of public

policy.

Ignoring the complaints of those who are simply happy with the outcomes of
particular Deliberative Polls, such as some mornsisland direct electionists after
the deliberative poll on the republic, there aneuaber of valid criticisms of the
process.

The proponents of Deliberative Polling rely veryatidy on the validity of the
random sampling techniques used to select thereseptative sample of citizens.
In the case of the South Australian Constitutio@ainvention the sample was
determined using a stratified random sampling pe@mployed biXewspoll This
involved the selection of household telephone numifom current telephone
listings for each geographic region of the Statd #ve random selection of an
individual registered on the electoral roll in eddusehold. To include people who
were not immediately contactable by telephone aesysof call-backs and
appointments were used. The data was then weightedyender, age and
geographic locatioft.

Most critics of the method of determining the sagripl a deliberative poll concede
that the selection can never be a precise sci¢tmaever, in our view even the
literature of Issues Deliberation Australia demaatss that the sample contains a
bias merely by being made up of those who a) esprka willingness to participate
in the 25 minute initial interview b) devote in¢htase a minimum of three days of
their time to attend the Convention c¢) undertakeetad the research material d)
accept payment to attend and other expenses awdudlly attend and participate.

Gabor Toka of the Department of Politics at the t@#rEuropean University in
Budapest argues that there is an element of skd€tamn in the recruitment of
delegates in that the well informed and/or politicinvolved citizens more often
agree than others to participafel6 Also there is a very real chance that in the

1 Ibid.
" Gabor Toka, presentation to the Government-Cit@2emmunication Workshop, Open
Society Institute, Budapest, March 2002
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method employed to recruit participants, any nundfeminority groups could go
unrepresented by virtue of the sample size or thihod used to recruit the sample.
Groups such as those under the voting age andtoregwstered on the electoral
role, who are non-English speaking citizens or Wdr@ny other reason escaped the
attention ofNewspoll In fact in the case of the Deliberative Poll obofiginal
Reconciliation the opposite was the problem. Albodts comprising less than two
percent of the population were deliberately ovenad so that they would have a
stronger voice in the deliberatioffs.

Critics argue that the proposition that particigaetve the poll as better informed
citizens is based on the measure of opinion ch&oge the first interview to the
interview conducted at the conclusion of the pbiscounted by the supporters of
this performance measure is the phenomena wellrstade in the field of public
opinion research, that of how opinions are formeds argued that people form
opinions rationally in the light of their perceivédterests and value structures.
Respondents to surveys of opinion start with certailicy preferences based on
their interests and values, process informatiorutipolicy or the relevant issue,
and evaluate that information in the light of theatues. Their answers reflect that
process?

Arthur Lupia in an article in the January/Februag04 edition of the American
journal ‘Legal Affairs’ argues that supporters aélberative Polling have no basis
for a claim that the polling process ‘increasesccoompetence’ as the devisers of
Deliberative Polling like to term it, in the absen®of any data comparing
deliberative polling to other means of changingnams. Lupia is critical of
Professor Fishkin's and others portrayal of citzeas ‘ignorant’ and ‘selfish’
because they do not pay attention to politics’ ahdt ‘they dismiss or
underemphasize the importance of what citizensndtead of deliberating about
politics.” Lupia argues that ‘while some people a&gg in activities that may have
limited social value... millions of others are raggifamilies, helping neighbours,
counseling friends and co-workers and engaging iwiée range of socially
beneficial activities.” ‘It is presumptuous’ Lupsays, ‘to conclude that society will
benefit by taking people away from such activitesl inducing them to deliberate
about politics with stranger$’.

To the proponents of Deliberative Polling it is thee of the opinion shift that is the
result most prized. The Centre for DeliberativeliRglin its promotional material
lists only one result that is consistent amondsthal deliberative polling exercises
undertaken and that is ‘Each time, there were diiamsatatistically significant

18 Gerrit Betz — Creator of Deliberative Poll Visiteegie Mellon — ‘The Carnegie
Pulse’ March 2004 @ www.tcpulse.com

1% Norman Bradburn —Polls: Deliberative and Non-Deliberativélay 1998, p 3 @
www.cloud9.norc.uchicago.eflu

2 The Centre for Deliberative PollinBeliberative Polling: Executive Summagy
www.la.utexas.edu/research]
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changes in views’ and concedes that Deliberativéngts main purpose is as ‘a
social experiment and a form of public educatiothi;broadest sense’.

The results of earlier Deliberative Polls illuserdhe kind of change in opinion that
the process can create. In the case of the deiibenaoll conducted in the UK on
the Monarchy in 1996 the changes in response te safnthe propositions put to
participants before the deliberative polling pracas compared to after are striking.
To the statement ‘The Monarchy should not stay refathe Church of England’
before the poll 26 per cent supported the sentinagrt 56 per cent after the
deliberative poll.

A number of critics of deliberative polling haveipied out that there is a readiness
by the supporters of Deliberative Polling to portsuch results as a new found
support among the wider public for a particular gmsition. However a closer
examination of the statistical results of a rang®eliberative Polls bears out the
contention of Gabor Toka that, ‘The lower the mdifiamiliarity of the public with
the issue was, the bigger the change tends to rmb,tlee more people gain
knowledge during the experiments, the bigger theaichon their individual opinion
seems to be®

This has led Richard Posner, also writing in therjal ‘Legal Affairs’ to suggest
that Deliberative Polling has no more validity amaasure of public opinion that
any other method but that its main advantage isitlzan ensure its sponsors of a
statistical gratification and he concludes

that what motivates many deliberative democrat®isa love of democracy or a
faith in the people, but a desire to change speciiicomes, which they believe
they could do through argument, if only anyone dda¢ persuaded to listen . 23’

Other critics of Deliberative Polling and of specifleliberative polls, such as Ron
Brunton writing in the Brisbane Courier Mail on 3akth 2001 about the
Deliberative Poll on Aboriginal Reconciliation, leargued that ‘deliberative polls
are just a subtle form of indoctrination, intendedstrengthen political positions
favoured by the cultural elites.” Brunton and hidldw skeptics argue that this
indoctrination occurs in a humber of ways. In rielatto the Deliberative Poll on
Aboriginal Reconciliation Brunton expressed concatrthe list of panelists, which
included himself, and the draft of the briefing paprepared by the organisers for
the ‘representative Australians’ and claimed thafther showed evidence of
balance* Other critics, such as journalist Paddy McGuinnbsse questioned the
use of some chairpersons and experts. McGuinnesistie example of ‘celebrities’

21 The Centre for Deliberative PollinBeliberative Polling: Executive Summagy
www.la.utexas.edu/research].

22 Gabor Toka, presentation to the Government-Cit2emmunication Workshop, Open Society
Institute, Budapest, March 2002.

ZRichard PosnelSmooth Sailing'Legal Affairs’: January/February 2004.

% Ron BruntonCourier Mail, 3 March 2001.
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such as Barry Jones and lan Sinclair as Chairmem Wl says, have become
regular attractions on the Australian deliberafpadl circuit and whose opinions,
McGuinness argues, are well known and thereforie ttiduence upon the process
can not be ignore®.

Others have argued that the facilitator led groigeubsions are at risk of being
influenced by the facilitator who may be seen by participants as a person of
some authority and with perhaps a greater knowledgde subject matter than
others. Also there is a likelihood that others hie groups, the well dressed, the
articulate, the professionals, might be seen adelsaof opinion. Arthur Lupia

cautions that ‘science provides mixed messagestaibeurelationship between

deliberation and competence. Many studies reveat sbme group interactions
actually decrease competence; one example is thani@ational malady of

‘groupthink’ 2

Momentarily forgetting, it seems, that Issues Dalittion Australia is the licensed
agent for Deliberative Polls in Australia (and ewdieely uses the services of
Newspollin its processes) Sol Levevic head of NewspolAirstralia told ABC
Radio soon after the results of the Deliberativék &o the republic that ‘you can’t
take the results of this deliberative poll to bedictive of the electorate.” He added
that ‘it's just a very interesting experiment irvhpeople can change their attitudes
if they are exposed to a lot of information.” Mrdsvic concluded, ‘'some members
of the electorate can come to a different conchuffithey get involved more deeply
in the issues. The challenge, of course, is howogsudo that in the real world”’

It has been pointed out by Ron Brunton that thelte®f the Deliberative Poll on
the republic issue in 1999 in no way reflectedrdwmults of the republic referendum.
After an exhaustive public education program dutimg campaign and the wide
ranging publicity that the Deliberative Poll itsgiined the model for the republic
adopted by the 347 ‘representative AustraliansOlt Parliament House on 24
Octog)ser 1999 was soundly rejected by the electomaitthe referendum shortly
after:

It could be argued that the referendum campaignteas degree hijacked by the
political ‘elites’ that the deliberative polling gress seeks to exclude. However it is
inevitable that these elites, be they the exptresacademics, the media or even the
people’s representatives — the politicians, arengoto play a role in the
implementation of any outcomes. This was the cas@ngl the campaign on the

% |bid. Barry Jones and lan Sinclair have presideallahree Deliberative Polls held in
Australia.

% Arthur Lupia, The Wrong TracKLegal Affairs’, January/February 2004]

27 Sol Levevic,Newspoll— ABC Online PM — Newspoll head dismisses weekend republic
poll" — PM Archive, 25 October, 1999

% Ron BruntonCourier Mail, 3 March 2001
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republic referendum question and we suggest it bélthe case in any attempt to
implement the outcomes of the South Australian Gorti®nal Convention.

Further questions arise in relation to the valudaliberative polling and the use of
its outcomes in the formation of public policy. Nbe least of these is the question
of the cost of conducting such polls which involaelarge number of paid
facilitators and administrators. They also normatlquire the provision of
payments to participants, venue hire and catemsgscand in some cases travel and
accommodation costs.

Perhaps the most obvious failure of the Constit@icdConvention’s Deliberative
Poll as a means of considering options for cortstital reform is the narrow basis
on which the participants were required to delibmend the artificial nature of the
a deliberative process that separates the pulbatddrom the common action. The
narrow basis on which participants are requireddtberate is illustrated by the
guestion before the Constitutional Convention atiz€n Initiated Referenda (CIR).
This proposition was put as a choice between CHRranCIR. Deliberation on any
other form of direct democracy was not proposed.tie artificiality of a
deliberative poll environment the citizens excle$vengage in the discourse and
the public officials act. This effectively removigem the deliberations those who
have a history of community problem solving througlganised groups or
professional expertise.

We would argue that the use of a Deliberative Rwlithe purpose of considering
constitutional change is based on a misunderstgndii modern political
democracy. Richard Posner notes that the propowémsliberative Polling claim
it to be a recreation of the system of Athenian denacy, where the citizenry as a
whole were legislature and court. However, thatddonger feasible in a complex
modern democracy. Posner says that ‘a modern dewytor reasons of efficiency
and feasibility, is a representative democracy,ctvhinvolves a division between
rulers and ruled. The rulers are drawn from a guwer class consisting of
ambitious, determined and charismatic seekers efepoand the role of the
citizenry is to vote candidates for officialdomand out of office on the basis of
their perceived leadership qualities and policyfgnences®

The result of the Constitutional Convention wasoaybof data derived from the
Deliberative Poll process that now must run the ngati of interpretation,
codification and implementation by the same elithat deliberative polling
specifically excludes from the process. To turn ¥i@vs of the newly informed
‘representative South Australians’ into constitnabreform will require it to pass
through the legislative process where the elitgsnavait. Five Bills drafted on the
instructions of the Speaker of the House of Assgrablait introduction. It will be
interesting to see what fate awaits them giveratteence of any of the obligations
of ‘ownership’ of the measures on the part of tteganpolitical parties, the public

# Richard PosneSmooth Sailing'Legal Affairs’: January/February 2004
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service, the media and the wider community andehle than convincing process
from which they have been derived.

What must be asked of the decision to use Delilver&olling in the reform of the

South Australian constitution is: Has represengéatiemocracy failed to such an
extent that a body such as the South AustraliahalRsent elected on the widest of
possible franchise would allow itself to be usurfredhe consideration of its own
reform by a

Deliberative Poll? The answer is course that it diot. The Constitutional
Convention and the Deliberative Poll were foistgabmu it. The Parliamentary
Steering Committee was not appointed by the Paeimrbut by the government
and the Convention itself and the questions it e@s/ened to address were part of
a political agreement rather than any communityatripush for change. This has
created a situation which is quite fortuitous fooge elites. They can now disown
the Convention process and its outcomes.

To use the results of Deliberative Polling, a nallitovalid commercial tool for
market research, as the sole means of determininicpolicy would be an affront
to the parliamentary institution and an abrogabgrits elected membership of the
legislature’s role.

Other Models for the Conduct of the Convention

Were there other options available to the ParlidargrSteering Committee for the
conduct of the Constitutional Convention? Indeedsva convention necessary?
Any consideration of processes already familiathi® South Australian electorate
would have identified a number of alternatives.

Using the argument that a representative forunthierconsideration of such matters
already exists — the Parliament - there are a nunabeits procedures that

singularly or in combination may have been usedcémvas and determine

constitutional change.

It needs to be remembered that amendment of the’Stanstitution is achievable
via purely legislative means, unlike the Commonwe&lonstitution only certain
provisions require approval by referendum. In ntastes an absolute majority will
suffice®

The South Australian Parliament has a long histiryusing Select and Joint
Committees to arrive at bipartisan or compromissitipns on matters of public
policy. These Committees have enhanced relevancaifority governments and

%0 South Australian Constitutional Advisory CouncilFisst Report: South Australia and
Proposals for an Australian Repuhli8eptember 1996.
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minor parties who have variously used them as anmeé determining policy or
influencing outcomes. Their powers and procedurBswathem to call for
submissions, seek expert advice, conduct or cononigsesearch, hold public and
private hearings, produce and circulate discussioth position papers and even
commission the drafting of legislation. A Select Jmint Committee established
with broad terms of reference and representativili@imake-up of the Parliament
may have delivered proposals that the Parliameatfjtgiven the process, would
find it difficult not to pursue.

Another option worthy of possible consideratioraigariation of a procedure used
by the Parliament, admittedly without a meaningfutcome, in the debate on the
reform of the laws relating to prostitution. Theopedure involved cognate or
simultaneous debate of five Bills representing edight levels of reform of the
relevant legislation. The result was the eliminatod all but one Bill at the second
reading stage which was taken through the remaistages after considerable
amendment. Such a process for the consideratiom ofnge of options for
constitutional reform accompanied by a period obljmueducation and media
attention before the debate (as was the case metPtostitution Bills) may garner
public support for the process and even enhanceletved of respect for and
understanding of the Parliament.

There are numerous other models for the implementatf constitutional change

such as conventions of elected representativabedsederation Conventions of the
1890’'s were, or plebiscites or referenda. Howewsre often stated factor is
essential regardless of the methodology and thatide support for change. The
history of Federal referenda makes it clear that question for constitutional

reform, any proposal for change to our public titbns requires bipartisan
support for it to be carried. The genesis and thlessquent conduct of this
particular campaign for constitutional reform didt mnd still does not enjoy that
level of support. The Constitutional Convention iDetative Poll with its many

deficiencies we suggest has done nothing to engeuta A
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APPENDIX A

DETAILED FINDINGSFROM PRE- AND POST-
DELIBERATION SURVEYS. QUANTITATIVE RESULTS

The following results detail the comparisons betwpee deliberation opinions and
knowledge and post deliberation opinions and kndgde of the representative
South Australian delegates to the Constitutionahv@ation on the key areas
identified for parliamentary reform in South Ausiaa

Table 1: Belief in Current Parliament

Before % After % Change pp
Perceived effectiveness of the 54 67 +13
current system
Appreciation of MP’s 66 83 +17
effectiveness in doing job
Perceived Value of the role of 70 96 + 26
Committees

Table 2: Endorsement of Bi-cameral Parliament

Before % After % Change pp
Belief in the need to continue 65 80 +15
with two Houses of Parliament
Belief in power of both Houses 76 84 +8
to block legislation




176 Malcolm Lehman & Penny Cavanagh APR20(1)
Table 3: The Upper House (Legislative Council)
Before % After % Change pp
Current size of the Upper House
was considered to be about right 58 65 7
Number pf .terms should continue 59 72 +13
to be unlimited
Upper house to stand for electign 66 75 +9
every 4 years
Contmu_e the current system of 35 62 + 27
proportional representation
ChangeT to a mix of reglqnal and 56 36 - 20
proportional representation
Table 4: The Lower House (House of Assembly)
Before % After % Change pp
Current size of the Lower House
was considered to be about right 57 41- 16
The size of the Lower House 32 7 5
should be less
The Size of the Lower House 6 50 144
should be more
Ministers should be drawn from 72 73 1
both Houses
Table 5: The Role of the Speaker
Before % After % Change %
OK for the Speaker to remain
fully involved in the Party 22 15 -7
Speaker can belong to the
Party, but not have any 32 39 +7
involvement
Should resign from their Party,
become independent MP 44 45 +1
Total: Speak(_er should be 76 84 +8
independent in some way
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Table 6: Citizens Initiated Referenda

Before % After % Change pp
In favour of Citizens Initiated 65 64 1
Referenda
Against Citizens Initiated 32 35 +3
Referenda
CIR should apply to change 10 22 +12
existing laws
CIR should apply to Proposing 7 7 same
new laws
CIR should apply to Both 75 70 5
existing and new laws

Ranked Level of Support for Different Types of CIR
Table 7: Types of Citizens Initiated Referenda: Gblolea vs. Bad Idea?

Good Idea % Bad Idea %
Direct Citizens Initiated 37 61
Referenda
Indirect Citizens Initiated 49 48
Referenda
Two Step Citizens Initiated 71 27
Referenda

Table 8: RANKED Preference for Different Types oftizens Initiated Referenda

Preferred Type %
Direct Citizens Initiated Referenda 13
Indirect Citizens Initiated Referenda 20
Two-Step Citizens Initiated Referenda 42
NO CIR at all 23

Source: Constitutional Convention, South Australiditiseates: The Future of Our Parliament — A
Statewide Deliberative Poll — Final Report to Panfiant, 290ctober 2003.



