Consgtitutions: Their placein modern
Australasia

K evin Rozzoli’

Niccolo Machiavelli, in Chapter VI of his treati§éhe Prince, says ‘It should be
borne in mind that there is nothing more diffictdt handle, more doubtful of
success, and more dangerous to carry through thating changes in a state’s
constitution’.

Let us not be daunted, however, but press forwardur consideration of this
difficult matter. The need to examine constitutioa@angements across our region
is pressing, although largely ignored. This is marenso than in New South Wales
where there is a grab-bag of ill-conceived constihal detritus trailing in the wake
of knee-jerk reactions, political opportunism awdnénistrative indifference.

While the Commonwealth Constitution provides thesglictional power of the
parliament through s.49, to make laws for the ‘peacder, and good government
of the Commonwealth’, s.50, its powers, privilegesl immunities and the order
and conduct of its proceedings, and ss.51 andt&arincipal legislative powers,
the New South Wales Constitution Act provides ottigit the Legislature, shall,
subject to the provisions of the Commonwealth Gangin, have power to make
laws for the peace, welfare, and good governmeal icases whatsoever. Despite a
number of electoral and machinery matters it isegalfy silent on the issues one
should expect to be addressed in a constitutiomalment.

A constitution enunciates the system of fundamemtiaiciples by which a nation,
state or body politic functions. It is not, howevan automatic safeguard of public
rights. Accountability lies in the conscience oé theople, though respect and legal
adherence to a well-drafted constitution will paeviboth a shield and a sword to
protect and defend the people.

" Former Speaker of the Legislative Assembly, NS¥dited text of a speech to ‘The Role of
Parliament in Constitution Making and ConstitutioAatendment’, Annual Conference of the
Australasian Study of Parliament Group, Parliantémtse, Perth, May 2004.
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Parliamentary democracy is that form of governmantvhich sovereign power

resides in the people as a whole, exercised ailinectly by them, or through their

elected parliamentarians. Today there is a pemmeptiat executive decisions are
‘rubber-stamped’ by a parliament that leaves itsstituency far behind.

While there are many alternative forums of commupinion and advocacy —
the courts, universities, media, Church, and sHgflee groups — these bodies are
never truly accountable: at best they express op#iat worst they are divisive.

In a democracy a parliament can be the only trueevaf the people as

accountability to those it serves is fundamentalthe sovereign power of the

people. While not essential there is great benefia balanced, well drafted

constitution. It is the power to hold a governmienaccount that provides a brake to
over zealous or unwise authority. While the exe®ushould be able to govern on a
day-to-day basis, parliament and the judiciary eiackis sphere must be free to
challenge executive action.

A constitution should both expound the fundameptaiciples and enunciate the
basic mechanism of good governance. A sound catistil framework should
contain only those elements of fundamental prigciflat are immutable and
intrinsic to the preservation and carriage of tbecés that forge parliamentary
democracy. It should reflect the sovereignty ofgkeple to determine laws through
their elected representatives and acknowledgeuteeof law for all persons.

It should provide the five basic functions of a lganent, provision of a
government, finance for state services, debate attens of concern, law-making
and scrutiny of the executive and public servidesHould also enshrine the
electorate’s right to choose its government andjudge the efficacy of its
administration.

Two elements that spring from these premise aregration of Lower Houses as
the originating house for all legislation and of ggp Houses’ primary role as
houses of review and secondly that once given adatana government has the
right to govern and deliver to the electorate thaslecies on which it was elected.

The need to develop a process by which parliamerites solutions to the social
issues of our time presents a particular challeMgmbers need to realise they
have a wider responsibility than insular party iegés — their principal role is as
parliamentarians with a wider community respongipiParliamentarians should be
able to exercise this responsibility even if they ia conflict with the executive.

Vital to the sovereignty of a parliament is an ipeledent, non-partisan
Speakership. Some elements of the statutory prdyesa$ich this may be achieved
include, election by secret ballot for a term o&ng giving up of party affiliation,
standing aside from direct electorate represematiot to continue as a member
upon retirement, and removal from office by a tlwwes majority.
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The independence of the judiciary is also fundaaiearid should be fully protected
by entrenchment within the constitution. It shoutdovide an appropriate

mechanism for judicial accountability. A Constitutal and Legislative Division of

the NSW Supreme Court should be established withdiction to consider matters
of constitutional interpretation, disputed electoraturns, removal of judicial

officers and members of parliament, all matterbeopresented by way of stated
case. The role of independent accountability dfg;i vital to maintaining the

highest standards of integrity and accountabillipudd also be specified in the
constitution.

The constitution should be considered higher laat tan only be amended by
referendum. Constitutional change is the most prnodoaction a community can

take and as such it should be treated as a spe@aimstance to be conducted only
within the strictest framework of democratic rules.

There are many matters that are enacted to suppmamstitution. These legislative
provisions should be brought together in a singldi@mentary Act. Unlike matters
contained in the constitution these provisions wocbver areas that may need
periodic amendment to reflect changing situatioftsee Act would also interlock
with the standing orders of the parliament

The government has a vital role to play in the psscof constitutional review by
promoting new ideas and constructive debate willisections of the community,
but it must try to drive the issue without puttiitgjown bias on the outcome. At the
end of the day the people must be able to claimeositip. Failure to provide this
objectivity has bred a suspicion within the Austmlelector that has led to the
defeat of most referendums.

In examining the adequacy of a constitution we khtherefore ask two questions.
Does the document expound a system of fundamental principles for governance?
And, Does the document provide the basic platform of a democratic system? In
addressing them my comments will fall into two cmiges, those that touch on
legislative power, and those that touch on perfoicea

What should be included in a constitution? | witiefly touch on a number of
elements.

The roles of the Head of State and the Executiven€ib and their relationship
should be spelt out in minimalist terms; it beingyonecessary to provide within
the constitution for the basic framework of respbitisy.

The role of the Premier should be clearly definedtlze chief minister of the
Government, a first among equals within the exeeustructure of Cabinet. A
Premier’s constitutional functions are no gredt@ntother ministers. The expanded
role as chief minister derives its source and aitghdy virtue of the support of
government members or those offering support t@tdwernment.
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The role and responsibilities of Ministers shouéddpelt out, although only within
the broadest terms and the convention of the Wastem system. The requirement
for Ministers to be members of the Parliament stidad codified, for while there
are provisions by which a person may act as a kMiniwithout membership these
are rare, and one could argue, inappropriate. difisult to imagine any situation
where it would be imperative to provide such alfgcilt is simpler and more
satisfactory to make membership mandatory.

| believe it is important to maintain a formal bade between the size of an
executive and its Parliament and that this shoeldided in the constitution. It is

also important for the ministerial balance betwéen Houses, in the case of
bicameral parliaments, to be fixed. The opporturtityinterfere in these two

balances for pure political advantage should béitéd. The ratio of ministers to

members, in total, could be, say, 1 minister fagrgvd or 5 members in the Lower
House with a similar ratio of 1:4 or 1:5 as betwddpper and Lower House

ministers. Thus a Parliament with say 60 Lower Hom@embers would have say,
15 ministers of whom 3 would be appointed from thgper House. The growing

importance of Upper Houses should be formally recsgd; however, in any event
the practical requirement for a number of workingisters in an Upper House
needs to be accommodated. The importance of theLblouse in determining the
governing party and its greater numbers demandsatcbear majority of ministers

be from that House.

The role and responsibilities of members of paréiatnshould not be set out
comprehensively as they are very extensive, encesnpeany aspects, and change
with community expectations over the years. As anber of parliament of thirty
years experience | have seen these changes amdebaliy prescriptive formula
would be inhibiting to the role of parliamentarieasrepresentatives of the people.
The oath or affirmation should be no more than eéadation to serve the people
faithfully and well, within constitutional limits.

There should not be any reference to politicalipanvithin the New South Wales
Constitution. There has been none to date norieas been, to my knowledge, any
situation which would have been better facilitabgdecognition of political parties.
Statutory recognition of parties within our parliemary framework for reasons
such as electoral funding should be contained enRarliamentary Act mentioned
earlier. While electors mostly vote along partyeBnmembers of parliament are
often regarded by their constituents not as creatwf a party system but
individuals with a very personal role in furtheritige issues which constituents
bring to them. | believe most members of parliandmin fact contribute strongly
to the process of government, whether in governroeim opposition by virtue of
this individuality. During the Fiftieth Parliamemt New South Wales, the ‘*hung’
parliament, the Legislative Assembly experienced siuation in which
unpredictability of outcome became the norm. A tgedreedom of expression
emerged, even within the major political partiesuiFindependents held the balance
of power. Three of them did not espouse any taagitffiliation with the major
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parties. The outcome of many votes was thereforerined during the course of
debate. This element of the unknown brought anrestasng and often vital

perspective to the value of individual input to deh With the return to majority
power in the Lower House after the next electias tHement almost completely
disappeared. If a constitution is to say anythitmua the responsibilities of
members it should strengthen the sovereignty oirttiwidual member. Perhaps the
provision for secret ballot on certain votes wobkla way of building individual

sovereignty and thus truer representation of thetetate’s views.

It is obviously important for the parliament todig prominently in the constitution
because its role is fundamental to a constituti@emhocracy. Other agencies and
elements of government administration are more gntgreatures of statute to be
fashioned and refashioned as the need arises.hasd said earlier constitutions
should only contain elements of fundamental priecipmatters relatively
immutable and intrinsic to the preservation andiage of the forces that shape a
parliamentary democracy. There should be some afglion of the linkages
between the parliament and the people, the roleralationship of parliament to
executive, and, as between the two Houses in thescaf bi-cameral parliaments.
In determining the extent of the detail three goestshould be asketkit a basic
principle? Is it absolutely necessary? Will it require frequent revision? If the
answers are ‘yes, yes and no’ then it probably Ishde included in the
constitution, otherwise it is a matter for othemfis of statutory attention.

There should be clarification of the role of theotidlouses and the relationship
between them. Lower Houses because of their greataerical membership and
the fact that the composition of their membershdfednines the government of the
day should mean that all legislation originatetie tower House and perhaps to
ensure this right a constitution could contain avggion that any bill which is not
passed by an Upper House within 12 months shouloh@tically pass into law.
Other elements are the introduction of money hilid the power to amend or reject
them, the resolution of deadlocks with other legish, the functions of single
House or joint committees, the role of joint sigignand the conduct thereof. The
essence of these roles is contained in the fivetimms | have mentioned earlier.

The relationship between the parliament and thewdike presents a particular
challenge as theoretically the Parliament should bapreme body with the execu-
tive as its administrative arm. This is certaintt the case in Australasia where the
supremacy of parliament has been greatly weakep@dwerful executives. Part of
the answer may lie in changing the culture of Aaigin Parliaments. Constitutional
reform may lead to such a change. Members and ub&cpmust both be more
conscious of the institution of parliament and theiwn role in relation to it.
Parliament must be seen as more than just an éxteofsthe party machine, more
than a conflict between parties and more than ahavesm by which policy
initiatives crafted behind the scenes by facelest/mpparatchiks or unidentifiable
bureaucrats are thrust onto an unwitting electofidie challenge is there to develop
a process by which the parliament evolves solutioribe social issues of our time.
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Members should accept that their role as parliaarents has a wider community
responsibility than can be represented by insuaitypinterests. Australia has far
too rigid a party discipline. This destroys the ex@ignty of Parliament in favour
of the supremacy of the executive. Certainly theegoment needs to be able to
govern but there are many legislatures in other adeaties in which the
government can be called to account by its own neesbn issues that particularly
affect that member’'s constituency. The problem urstéalia is that ‘crossing the
floor’ or criticising one’s own party is portraydy the media as an act of treachery
on the part of the individual, an inability of tleader to control the rank and file or
a sign of instability within the party. It shouldstead be seen as one of the higher
manifestations of a healthy democracy, the encewmagt of which leads to
stronger and better government. A powerful commitgstem will give both force
and legitimacy to differing points of view withiragies, the safeguard lying in the
mantle of continuing discussion. This in turn pd®es a range of options upon
which ultimately consensus can be achieved andgdblision of opinion avoided.
Perhaps a Constitution can provide greater focushi® role of committees in the
interface between Parliament and Executive and gpsrhkey accountability
committees such as Estimates, Public Accounts arndidc®Works Committees
could have a chairman from the Opposition. | likequote the English MP Park
Roy Jenkins, who in an article written foine Economist some years ago said,

The real question is how much, if any, independitmshould Parliament have,
beyond providing the forum for the rituals of gaveient and opposition. In theory,
it is the cockpit of the nation’s life, where indgment-minded legislators guard
liberties and query the activities of the state #smdervants. In practice it is a less
bloody and useful arena in which committees arentriahelp correct the balance.
By gathering back-benchers across parties, theyueage them to think as
parliamentarians, not as party yes-men. By enalttiam to track particular
departments for months or years, they give theavel lof knowledge about
government that few MPs would otherwise have. Qraérman said they ought to
be providing a third force in Parliament betweemntilio big parties — and should
get a third of the chamber’s debating time toB.@&L, p. 52)

Committees can have a positive impact on the psocdsreturning power to
Parliaments. Executives fear a probing parliament therein is the key to
accountability, which in turn is the touchstonegobd government. No doubt there
are many procedural initiatives that can be expldre any attempt to enshrine
within a constitution the sovereignty of Parliamantl thus the people whose voice
it is. The underlying tenet that should guide uthéopportunity for any member to
initiate debate on a matter of public concern. Bngncases it is not the fate of the
guestion before the House that is important ihis ¢apacity to air the subject, to
explore alternatives, to expose wrongs and injastinder Parliament privilege.
Parliament will be accountable to the legislatigetrinherent in its constitutional
base if it can achieve such a goal.

It is also vital that the separation of power betwéhe parliament and the executive
is formally recognised. A parliament must be ablexercise its functions even if
they are in conflict with the views of the execetivihe right to challenge the
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executive provides the brake on over-zealous origgauthority. Reporting to
parliament, an unfettered capacity to call witnesaed control of its budget are
fundamentals of parliamentary sovereignty. A newnstibution could well
incorporate provision for a separate Appropriatiith for the legislature in which
members have both the power and responsibilityaty their budget according to
need. Parliament should not be prevented fromllifotjiits proper role because it
does not have the finance to carry out its funstidgBreater integrity, probity and
transparency would balance some of the common viadw parliamentary
expenditure as the privileged few with their snantthe trough.

The role of independent accountability officialss&sy much linked to the power of
parliament to scrutinise the activities of governmepecifically and the public
sector in a broader sense. There should be a mukoile for these officials, some
examples being the Auditor General, Director of [RuProsecutions, Solicitor
General and Crown Solicitor, Ombudsman, Criminadtide or Anti-Corruption

Commissioners, Electoral Commissioner.

The common thread of these positions is their irol@aintaining high standards of
integrity irrespective of current public policy. @ are intrinsically linked to the
scrutiny of public standards and function againdbemchmark of honesty and
integrity beyond day to day influences and politgamesmanship. Their functions,
powers and duties should be simply stated in thes@ation and supported by
appropriate legislation.

The independence of the judiciary must be cleaglndated and fully entrenched
in a constitution, as such independence is an gak@tank of democracy. The
Commonwealth provisions would provide a reasonbbhas for the relevant section
with appropriate modification to suit the partiaus®vereign government.

| am of the opinion that Local Government should he entrenched within a
constitution. Local Government has neither the érfmeus nor the sovereignty to
warrant inclusion. It is a provider of servicesaatocal level and does not, nor
should have, the policy making powers of a soversigte. The simple recognition
of the existence of a formal structure of local gownent serves little purpose other
than to boost the egos of local alderman or coargilTo give it purpose and
meaning would require very complex constitutionafimition and constrain the
evolutionary process that has always been impottatite administration of local
government. The Commonwealth Constitution recognibe States because the
States existed before federation and have sovepeigrers that by agreement were
not struck down by the creation of the nationatest&Vhilst the Commonwealth
Constitution deals with matters concerning itstreteship with the states it does not
seek to interfere with or dictate the terms ofes&cept where it was agreed that
powers were to be ceded to the Commonwealth inndwgonal interest. The
relationship of Local Government to its parentestist quite different. To give it
constitutional identity would be to create someghivhich has not hitherto existed
and would | suspect greatly complicate and frustfature administration.
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It is useful to have a preamble as a mission seteérambodying the essential
elements of purpose of the constitution. It needy state the purpose

to make laws for the peace, order and good goverhaighe people of the State,
exclusive of those matters reserved to the Commaltlwander the Constitution
Act, 1900, and which reflect the sovereignty of pe®ple to determine laws
through their elected representatives.

This embodies an acknowledgment of the rule of kEwd covers all persons
whether indigenous, Australian born non-indigenausmmigrant.

There are a few other particular issues on whialillcomment, for example, the
NSW constitution should provide for the resolutioh deadlocks between the
Houses based upon the fundamental principle thattite majority numbers in the
Lower House which reflects the will of the peopketa which party or grouping
provides government.

Supply and money Bills should be treated differetdlother Bills. An upper House
should not be able to defeat a Supply Bill althotigit House may and should fully
debate the Bill and may establish estimates coraestto consider and probe its
detail. As the passing of the Supply Bill sets fin@mework for the annual
budgetary provisions it should not be possibledibher House to amend money
Bills in a way that increases the burden on thepfgeafter Supply has been passed.
Within this framework, however, either House shdutdable to amend money Bills
in respect of machinery measures. A suggested gsoceght be that where the
Lower House disagrees with amendments of an uppeisé] and so advises the
Upper House, amendments may be returned a secorddi the Lower House in
either their original or modified form. If the Lowelouse still does not agree to the
amendments it may at the expiry of three monthsifits introduction to the Lower
House present the Bill without amendment to thedHefaState for Assent. Given
the strong framework of annual budgetary guidelinay Bill to raise revenue
outside the annual appropriation should only odtgnin the Lower House upon a
message from the Governor but, because it willease the burden on the people,
be capable of veto by the Upper House.

Other Bills should be capable of amendment by eitwise. Government Bills that
fail to pass the Upper House, or are amended inaaner unacceptable to the
Lower House, may if the deadlock is unresolvedraft2 months from its last

passage through the Lower House be presented toeihe of State for Assent. The
Government has the right to govern which entailgiitging its legislative program

into being. It is for the electorate ultimately jtaige the efficacy of Government
administration.

The removal of members and judicial officers byeaatution of parliament is
archaic, almost certainly void of any capacity édiver natural justice, and virtually
unworkable. Inadequacies and potential injustice been highlighted in recent
years by the Smiles case in New South Wales andctineent experience in
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New Zealand where a finding of contempt of couriagt a member sent courts
and parliamentary officers in a spin as to whetthes triggered the dismissal
provision within their Constitution Act. There i® fqustification in these times for
removal by an address of both Houses. Members #imbrs whose tenure is
protected should only be removed for reasons obwmd mind, permanent absence
from the jurisdiction, corrupt behaviour or behawiomtherwise unfitting of the
Office. The constitution should grant the powerd&termine such matters to a
special division of the Court and procedures ta gffect to a removal for any of
the foregoing should be established by legislapvevision. Legislation could
provide for a Parliament to apply by stated casehw division for orders of
dismissal. A single judge appointed by the Chiettide could initially examine the
submission to establish whether a bona fide caséseXVhere a positive finding is
made by the judge the matter could then be refetved panel of five judges
presided over by the Chief Justice. Dismissalrisaster of the gravest nature which
should be considered in a manner totally removerhfthe political process. The
suggested approach reflects tjr@vamen of the circumstance and the integrity
essential to the process.

Constitutions should be considered higher law ttat only be changed by
referendum.. Where there is an emerging view thatrestitutional provision may
need amendment it is important that the essencéhefexisting provision is
understood and the amendment capable of simpleessldo the people. The
guestion that is put to the people should embody fthl text of the proposed
amendment. Constitutional amendments that are @m@mbiguous or have
multiple elements cannot be adequately addressetthébelectorate and will be
overwhelmingly rejected. Elements that could besabered would be that any
parliamentary resolution to put an amendment toptheple would require a two
thirds majority of members, and in a bi-cameraliparent a two-thirds majority of
both Houses voting in joint session. This wouldugasa significant majority of
parliamentarians support the proposed referendum.

A well-crafted and relevant constitution should require frequent amendment. If
a State adheres to the philosophy that the cotistitis a statement of basic
principle guaranteeing essential democratic rulehduld not be subject to regular
challenge or the need for change. Commonwealth dments which have

promoted acceptable basic principles and have lm®mciated in clear and
unequivocal terms have had a better history of esg¢han others which have
lacked clarity, been of more dubious purpose, ocafvoluted construction. This
view is supported by the form and content of susfteseferendums in New South
Wales. As indicated previously referendum is thl appropriate way to amend a
constitution. A constitution should be a documefithe people and as such only to
be changed by the will of the people. It should beta plaything of members of
parliament or of any individual group. It is a @utive and community measure in
every respect.
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Proposals for constitutional change can only, haresatisfactorily emanate from
the Parliament. While there is a well articulatede for citizen initiated referenda
its application to constitutional amendment is déulb If one again assumes the
constitution to be a ‘basic principles’ documentietthshould require infrequent
change it seems unlikely that a ground-swell ofligubpinion would not find
articulation within parliamentary circles and itimsportant that a motion proposing
a constitutional referendum may be promoted by mm@nber of parliament. It
should not be the sole province of the governmdnthe day. While in most
instances government’'s numbers will prevail in adgtermination it is a
fundamental principle of democratic representatiat any elected representative
have the capacity to bring forward a proposal. l&e indicated previously motions
for constitutional amendment should be determinedlbmembers in a single vote.
Constitutional change is the most profound actiocommunity can take. At all
levels therefore it should be treated as a spei@imstance to be conducted only
within the strictest framework of democratic rules.

I am not a supporter of Citizen Initiated Refererfuavever, it could be adopted as
part of our system of government but not necessar an element of the
Constitution. In some ways it is a denial of thesteyn of democracy based on
government by elected representatives who havehdiy election, been given a
special role to determine issues on behalf of teepfe. They do this from a
position of greater knowledge and wider communiggponsibility; against a
background of accountability through the ballot box

The difficulties of referenda are the problems pédficity, clarity of purpose and
the provision of adequate information on the guestio be determined. This
difficulty of definition means it is easier to catsr emergent issues on a case by
case basis rather than within a continuing fram&wehich tends to encourage
more rather than less matters to be brought forwkné process is expensive and
time consuming with questionable outcomes. Membégarliament are elected to
govern and govern they should by developing a naimg appropriate framework.

Government has a vital role to play in the proadssonstitutional review, but it is
not the exclusive province of the government. Gornents can and should
promote a continuing dialogue on constitutionakvahce through constructive
debate in parliament involving equal contributioonh the Opposition, by listening
to comments and suggestions arising within the conity and ultimately by

driving the issue without being seen to put its oglass on the outcome. The
outcome must be, and be seen to be, a manifes@ftioaommunity opinion. The

community must feel ownership of the outcome.

It should also be recognised that most people @serelaxed about gradual change.
| believe Australasian parliaments should embarkaomignificant process of

community debate with no specific deadline on thécome. Does it matter in a

country as stable as ours or New Zealand if it¢akeenty years? It is the quality of
the result that is important.
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Some excellent work has done in recent years irmaxXag relevant issues,
particularly in Western Australia and by the North@erritory on its march to
Statehood. If a redrafted, better-focused and m&exant constitutional framework
is the outcome of community engagement then thislater efforts will have done
a great service to the people of our region. ldweliall Australasian parliaments
should link their endeavours by the establishmdna dNational Joint Standing
Committee on Constitutional Reform with delegatesrf each jurisdiction drawn
from the parliament, academics, parliamentary ceuasd community members
each of whom should qualify for membership by dest@ting a committed
interest to the subject. The Committee should nveiee a year for two days and set
sub-committee tasks to be completed by the nextingeéVide publicity should be
given to the deliberations and reports of the comemiand a wide network of
community consultation established with strong pemial arrangements for
comment to and from the community and the commitéée¢he end of the process
the community should be so familiar with any pragmbshange that it is accepted as
non-controversial and therefore capable of clead anequivocal approval by
referendum. A



