Select Committees and their Rolein
K eeping Parliament Relevant

Do New Zealand select committees
make a difference?

Marcus Ganley’

Much of the literature on responsible governmeggssts that the era of
effective Parliaments has passed. Recently we sewe the emergence of
the Australian Senate as an effective legislatiianter, but what of
unicameral parliaments, especially in systems vtithhly disciplined
parties? This article considers the argument tmgugh its committee
system, the much-maligned New Zealand House ofd®epitatives is able
to play an effective legislative role. It examirte existing evidence that
select committees play a significant role in emsyrithe legislative
effectiveness of New Zealand’s Parliament and setshe findings of the
author’s current research. It concludes that whilgher research is
required, there is a strong body of evidence thajgssts that New
Zealand's select committees do make a difference.

New Zealand has a unicameral parliament and veyly leivels of legislative party
cohesion, with very few instances of parliamentsgiaoting against the party
Whip. Until recently the two major parties had hilt a complete monopoly on
parliamentary representation. While in the lastygiars New Zealand has fluctuated
between majority and minority governments (bothliioa and single party), for
most of its modern history the party of governmess dominated Parliament. So
marked was the lack of any checks and balancesLijgtart (1984) saw New
Zealand as the quintessential example of the ntaj@n system (as did Hague and
Harrop, 1987). In 1979, Geoffrey Palmer descriliesl power of Cabinet in New
Zealand as ‘unbridled’ and claimed New Zealand ‘taelfastest law making in the
West.’ Thirteen years later, after he had spengelrs as a member of parliament,
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including five as Deputy Prime Minister and onePasne Minister, Sir Geoffrey
concluded that the New Zealand Parliament playeshalimited role:

Each week MPs of the governing party met in caaeusin secret settled
their policy. Once adopted, all members were oblige vote for it in
Parliament. Parliament became a rubber stamp -etdérohined nothing. It
was just a talking shop. The positions were premained elsewhere and
the control just about total, to an extent stilt pmssible in the United
Kingdom. (Palmer 1992, 105-6)

While there is a growing acceptance that the uppese in bicameral legislatures
may be able to play an effective role (in the Aaistin context see, for example,
Smith 1994, Sharman 1999, Uhr 1998), there is @®mgmespair for unicameral
parliaments. Despite this it has been suggestedtiiegaNew Zealand House of
Representatives does indeed play an importantégiges role. It is able to do this, it

is argued, owing to its system of select committerutiny of legislation. The

evidence of this is provided by a pattern of sigaifit changes being made to
legislation in the select committee process (Sk&®@0)' Burrows and Joseph
(1990, 306) go as far as to describe New Zeala@dsmittee system as a ‘a
crucial bastion of democracy in our legislativeqass.’

This article examines the existing evidence thetctseommittees play a significant
role in ensuring New Zealand’s Parliament is abladt as an effective legislature,
and sets out the findings of the author’s curresearch.

New Zealand’s system

New Zealand’s system of select committees has kisved favourably by com-

mentators outside New Zealand (for example, Codl@86; Stone 1998, 52) and
has features, the absence of which, have been tathefsewhere. For example,
Hawes (1993, 208) has argued that, while the Uriigjdom’s system of select
committees has a made a major contribution to dikerwand administrative

scrutiny, Westminster really needs a system wegeetls ‘informed effective input

before legislation is passed.’

Standing Orders provide that at the commencemeneawh parliament the
following select committees are to be established:

 Commerce

* Education and Science

* Finance and Expenditure

» Foreign Affairs, Defence and Trade

* Government Administration

1 Officially they are referred to as ‘select conteits’ but in practice they are permanent, or ‘stemd

committees’.
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e Health

» Justice and Electoral Law

* Law and Order

« Local Government and Environment
* Maori Affairs

* Primary Production

e Social Services

* Transport and Industrial Relations

Amongst them, these committees have jurisdictioer @il spheres of government
activity. The New Zealand select committee systerariique in the Westminster-
world in that almost all legislation is scrutinisegt committees, with legislation

automatically standing referred to a committee oAlsique is the way in which a

committee’s recommended changes to a bill are eftaifito the bill as reported

back and unanimous changes adopted automaticathyebilouse. Committees also,
as a matter of course, invite public submissionstloa legislation before the

committee. This does not extend only to writtenrsisisions but to hearing oral

submissions from pretty much anyone who wisheseadbard. While in many

jurisdictions committees do take public submissjotisere is not the same
expectation that submissions will be received agarth as a matter of course. This
greatly enhances the legitimacy of the committeegss.

The role of select committees goes beyond examildgislation. In addition to
scrutinising legislation the committees consideg #stimates and petitions and
conduct reviews of expenditure by departments ahdraCrown entities in their
subject area. By examining estimates of spendingtlie forthcoming year,
followed by a financial review of the way departrteeand Crown entities have
performed in the previous year, committees are tabbtay an important overseeing
role. They also have the power to launch inquidastheir own initiative. This
power can be quite significant. In the last Parkamthe Health Committee
undertook an investigation into the mental healffeats of cannabis. Their
unanimous recommendation that the Government censldcriminalisation has
played a significant part in accelerating movesctange the legal status of
cannabis. While the non-legislative roles of thennottees are important in their
own right, they also enhance the ability of the nuttee effectively to scrutinise
legislation by developing a member’s subject argeedise.

In addition to the select committees there arerabar of ‘permanent’ committees:
the Regulations Review Committee, which, sinceegtablishment in 1985, has
been chaired by an Opposition member of Parliantbet,Officers of Parliament
Committee and the Privileges Committee. Usuallytan&ng Committee will be
appointed during each Parliament. Although thesenaittees have important roles
of their own, it is the select committees that @est important in ensuring that the
House is able to play an effective legislative role
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Formally the membership of select committees iemieined by motion of the
House at the start of each Parliament. In prattieeeomposition of each committee
is determined through inter-party bargaining anteed on by the Business Com-
mittee. The Business Committee is a special coramithat makes determinations
about the business of the House. Standing Ordgtsreethe committee to attempt
to make unanimous decisions. Where it cannot aehi@animity, a decision is only
made if there is, in the Speaker’s view, ‘near-uméy’ assessed on the ‘numbers
in the House represented by each of the membehe afommittee’ (Standing Order
75). While it is not clear what the threshold ishas been established that when
the representative of a party with four members (e 1993 to 1996,
99-member Parliament) objected, there was ‘neaniani (Speaker’s Rulings
1996, 11/4). In determining the make-up of the cate®s the Business Committee
is constrained by a Standing Orders requiremerit‘tha overall membership of
select committees must, so far as reasonably peaddsi, be proportional to party
membership in the House.’ In the current Parliamthig means that on three
committees the (minority) Government does not haweajority, even with the
support of its parliamentary ally, the Green Pafty.there is no provision for the
chairperson to exercise a casting vote, this méamgGovernment must gain the
support of another party to win votes on these citteas.

Neither Cabinet ministers, the Speaker nor the Be@peaker sit on select
committees, though ministers in charge of bills rtalge part in the proceedings of
the relevant committee while it is considering theill, but they cannot vote
(Standing Orders Committee 1995, 35). The Stan@nders Committee felt it
‘desirable’ for the practice of ministers attendicmmmittees when summonsed to
appear, but the exact status of a summons to steins not clear.

While committees have had a significant role in Négaland politics since the
nineteenth century, however, from the 1960s theslistive role played by the
committees expanded significantly. Initially, setzt legislation was referred to
committees for consideration by the government. el@aw, since 1979, almost all
legislation is automatically sent to a legislaticemmittee for consideration
following a debate on its first reading (Standingl€s Committee, 1999, 23-24).

‘Appropriation’ and ‘Imprest Supply Bills’ are noéferred to select committees as
such. However, the contents of appropriation angrést supply bills are
scrutinised by the committees. After the budgéatti®duced, each select committee
considers the estimates in its subject area (Mc®8d, 262contra McRae 1994,
204). The third type of bill that does not go teselect committee is the most
controversial. If the House accords urgency tdlebbfore it has reached the select
committee stage, then that bill will not go to dsk committee, and the Speaker
cannot accept any motion to send the bill to a citeen(McGee 1994, 262).

Why does it matter if a bill is sent to a seleatnoaittee? When a bill is referred, the
select committee advertises for public submissiand calls for reports from
government departments most closely concerned ikiths well as receiving

written submissions from the public it hears wises who wish to present their
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submissions in person. This public involvement ikeg element in the process.
When government legislation is introduced we carallg assume that considerable
work has gone into its development. However, thigkngoes on behind closed
doors. The very open nature of the public submisaitd hearing process creates an
impression of legitimacy. The expectation is crddbat some credence will be paid
to public submissions. When significant public cemcis expressed during the
hearings, it becomes difficult for a governmentptess on with the legislation it
previously sent to the committee without any madifions.

Also the submissions and hearing process can afffiectview of the individual
members of Parliament on the committee. All partliessuss, in caucus, the way
their members on a particular select committee Isheate on legislation before
any final votes are taken. However, the members sénee on the committee, and
have read the submissions, withessed the publigngsaand been briefed by the
interested departments will be better prepared thair colleagues to determine
what the party line on the legislation should beGbovernment members believe
that the minister in charge of the legislation has properly addressed arguments
that have been raised in the submissions or hesrihgy are in a position to argue
that matter out in caucus. In the absence of a dtieersystem it is unlikely that
ministers would to be made aware of such issues.

Challenges to the system’s effectiveness

Clearly the New Zealand House of Representatives éhdairly comprehensive
system of legislative committees. However, thisjtgelf, does not guarantee an
effective committee system. McRae (1994)AifParliament in Crisis: the Decline
of Democracy in New Zealamghints a picture of a parliament completely at the
mercy of the executive. He was particularly conedrabout the practice of both the
fourth Labour and fourth National governments dhgghe exemption for money
bills to avoid select committee scrutiny of legigla. The practice evolved of
‘tacking’ unrelated matters to the finance billslahen after the Committee of the
Whole stage, introducing a ‘supplementary orderepafga list of proposed
amendments) that split the bill into a number dfeotbills. The Third Reading on
all these bills then took place as if they had gmeugh the entire process. Often
the minister sought leave for the Third Readinglbthe bills to be taken as one
guestion (McRae 1994, chapters 7 & 8). This prodsssertainly a matter of
concern. However, since McRae, the Standing Origigve been revised to make it
much more difficult for governments to introduceesk ‘omnibus’ finance bills
(Standing Orders Committee 1995, 49-51; Standinp@r256-9).

While the use of omnibus bills has declined, thgda problem currently is the
ability of the Government to seek urgency for thasging of controversial
legislation through all its stages. This has becomee difficult since 1993 with the
demise of single-party, majority governments. Hogrewhile the National-New
Zealand First Government was in office, even thoudteld the barest majority in
the House, we saw a recurring tendency to put tloeiskl into urgency on
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controversial legislation. The Green Party, uporomhthe present Government
relies to pass legislation, announced that it wawaitdsupport taking urgency except
in extraordinary circumstances. It has also attechpgb broker deals where the
Opposition agrees to time limits being imposed ebales rather than going into
urgency. We have seen the House taken into urgencg number of occasions
already this term, but only after legislation hasei reported back from the
appropriate committee. To some extent the receahgds to the voting system
within the Chamber have facilitated taking urgenwyith the removal of the
division process, even if the Opposition forces@mernment to move the closure
on every clause and takes every issue to a vateletfislation can be processed
relatively promptly (see Ganley 1998).

The other approach governments, including the atiwae and its immediate pre-
decessor, have taken to reduce the impact of sedeamittees is the establishment
of ad hoc committees to consider particular bills. The cotré&sovernment
established the Accident and Employment Law cone@&tto examine its reform to
the accident insurance regime and the EmploymelatiRis Bill. This allows the
Government to ensure it has a majority and a chesgm in whom they have faith.
However, as was seen with the 1998 reforms of aotidhsurance (discussed
below), establishing aad hoccommittee does not guarantee smooth sailing for
Government legislation.

The urgency provisions have been controversiahénlast few years (for example,
Donald 1999; Foulkes 1998; Llewellyn 1998a; Llewrll1998b; Marks 1998;
NZPA 1991; NZPA 1998) and there have been a nuroberotorious cases of
governments abusing procedure. The use of the amrfibancial bill method in
1990 and 1991, and the taking of urgency on theKvior-the-dole’ legislation in
1998 stands out. This raises a crucial questioly, dzhnot governments use these
procedures to force all controversial legislatibrough the House? In 1994 McGee
found that 90 per cent of all Government bills 488 per cent of members, private
and local bills went to select committee (1994,)262

The most obvious answer is that there is a widespexpectation that legislation
will be subjected to the scrutiny of select comedtexamination. Such is the level
of acceptance of the legitimacy and desirability tbe New Zealand select
committee process that a Government can expecge teegree of opprobrium for

bypassing the committees. Even those sectionseofi¢hivs media which support a
bill can be expected to speak out against fordirtgrough without going through

the committee system.

While the potential exists for the committees tayphn important role, it is possible
to imagine that the committees, being a microcosmn® House, could be, just as
the House is, completely dominated by partisanshgrording to Mulgan (1994,
77), whenever important political issues arise, withiees revert to partisan clashes.
If this is the case then we should expect to see dbmmittees making few
politically significant changes. They could playseful technical role and have an
important legitimising role, especially by providinan avenue for public
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participation in the legislative process, but wontd see major changes being made
to important legislation. Certainly this is whaetAustralian experience would lead
us to assume. As Sharman (1999, 157-8) argues:

The whole point of reviewing legislation is to talentrol of the

reviewing process away from the government of thg. dtherwise, the
reviewing process is of limited use and subjegpaatisan control by the
government parties. This is graphically illustratgdthe ineffectiveness of
lower house committees in reviewing legislation.

To be brutal, the only way governments are goingéopersuaded to
negotiate with their partisan competitors is thiodlge use of a powerful
sanction, and the Senate’'s veto over legislatiorthes most powerful
sanction it possesses. If that sanction were rediobe Senate’s review
of legislation would be largely ignored and the uiegment for the
government to negotiate over the final form of $tfion would be
removed. ... To pretend that the reviewing fiamcwould continue to
work effectively if it were entirely dependent dretsweet reasonableness
of governments is a fantasy.

Impact of select committees

If it can be shown that the New Zealand’s selechimittee process does result in
significant changes to legislation, even duringigus of single party majority

government, then this is of particular interestptiitical scientists and all those
interested in the study of parliament. We would foeced to conclude that

unicameral parliaments, such as Queensland, ewse th which one party holds a
majority of seats, can still play an important rimlehe legislative process.

Palmer in 1979 and Skene in 1990 each studied plsaoh the bills that were
considered by select committees and reported oddfeee of change that occurred
to them between introduction and being reportedk faem select committees.
Table 1 compares the findings of Skene and Palrnitaram examination of all bills
that were considered by select committees in 19&em Statutes Amendments
bills (these deal with a large number of unrelatahnical amendments to a range
of laws). The pattern of committees being prepérednake a large number of
changes to the bills that come before them identify Skene in 1989 continues.

Table 1
1977 1989 1997
Number of public bills examined 36 20 a7
Total changes made at select committee stage 978 830 2008
Average number of changes per bill 27 41.5 43
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It is important at this point to note that, unliéther jurisdictions, the New Zealand
select committees do not just provide the Housé aitreport on the bill. After
reading the written submissions, hearing oral sabions, and receiving advice
from officials, the members consider the bill amdedimine what changes need to be
made to it. The bill is then redrafted to incorpierthe committee’s decisions. On
government bills, and many members’ bills, the caite®m is provided with
assistance from the Parliamentary Counsel Officdradft these changes. It is this
redrafted bill, along with a commentary explainiw)y the committee made its
changes that is reported back to the House. Angiomausly agreed to amendments
to the original bill moved in committee are autoiwaty incorporated into the bill
when the House agrees that the bill should procdatle Government wishes to
remove the changes it must amend the bill on ther fbf the House. Amendments
that are made by a majority of members of the cdtemineed to be formally
adopted by the House.

The figures in Table 1 show that bills are likebyitave a large number of changes
made to them by select committees when they arertexp back to the House.
However, this does not necessarily guarantee tbaimittees makesignificant
changes. The amount of change may indicate litdeenthan the performance of a
‘tidying’ role in the legislative process. Certainthey do play such a role. One
drafting change made to the Harassment and Crinfsabciations bill by the
(then) Justice and Law Reform Committee in 1997wshdow important this
tidying role can be. If it was not for the carefarutiny of the committee, serious
criminal sanctions may well apply to New Zealandershd in possession of ‘coco
leaves.” However, the above evidence, while perhageful as a performance
indicator for the respective legislative draftatses little of itself to show that New
Zealand'’s select committees make a major difference

It has also been suggested that the amount of etrthag occurs might indicate that
the Executive is so assured of its control of thdipmentary processes that it is
prepared to introduce legislation in a rough fomd éet committees fix it up. The

former New Zealand Chief Parliamentary Counsel,té/dles, QC, claims that ‘the

knowledge that the select committees can “tidy indls may encourage the

government to introduce bills in a rough form, ewgrinst the advice of the
Parliamentary Counsel’ (lles 1991: 178).

In order to show that New Zealand's committees dakena difference it is
necessary to go beyond simple quantitative measdi@sshow that politically
significant change occurs requires a close studlegitlation. Examination of a
sample of bills also avoids the problem of focugsin the most controversial bills
to the exclusion of other legislation. It is somes argued that the ability of the
Government to prevail on its highest priority ldgi®n indicates that select
committees provide a weak check on the executiegislative intentions. It is not
surprising that a government will pull out all stojp see the most controversial or
highest priority legislation emerge from the legisle process in a form that it
prefers. However, as discussed above, there aedlyipolitical costs in doing this.
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Examination of legislation other than the headhills shows that the New Zealand
committees are able to make politically significaitanges to legislation, even
when there are majority governments. This is natdp that the select committee
process never makes a difference with controverggislation. Recently the

Government has announced that it will be draftingu@plementary order paper’ to
the Employment Relations Bill in response to conseraised during the select
committee’s hearings of evidence on the bill.

Closer examination of legislation shows that cortesd are constantly making
significant changes to legislation. A taste for kived of changes that occur can be
seen in those recently made, unanimously, by trEtR€ommittee to the Misuse
of Drugs Amendment bill. This bill seeks to provide expeditious classification of
substances as prohibited drugs. The committee mwamlenain changes to the bill.
The first was to overhaul completely the processefpeditious classification so
that it was less offensive to established conatital norms. This was based largely
on a report to the Health Committee from the Rdguia Review Committee,
which had initiated its own investigation of thegildation under its power to
examine regulation-making powers within legislation

The second major change proposed by the Health Qtemmwas to require
establishment of a statutory advisory committeeough which any moves to
classify a substance would have to be directeds Was not something the Ministry
of Health had proposed and places a restrictioreutite bill on the powers of the
Minister of Health.

In the last Parliament, the Accident Insurance 1898 was substantially amended
(by anad hoc committee) to strengthen employment protectiond dAghts of
appeal to independent arbiters. While these prdposaere not particularly
contentious they represented changes to the nafuitee bill which would have
been unlikely to occur without the committee pracédore controversially, in the
last Parliament the Finance and Expenditure Coremittemoved certain
retrospective provisions from the Taxation (Accrilles and Other Remedial
Matters) bill 1998 contrary to the Government's vés.

Skene (1990) cites the examples of the Childveung Persons and their Families
bill 1990 (introduced in 1986 as the Children analuig Persons bill) which had
every clause rewritten by its committee and emergkabost twice the size of
the original bill. So extensive were the changes the bill had to be reprinted
before being reported back to the House. In effde, Committee had drafted a
new bill (lles 1991, 173). A similar story can h#dt of the Mental Health Bill,
which spent two years at the Social Services Cotamiind also underwent
substantial change (Skene 1990, 20). lles alsosrtbie controversial State Sector
bill 1998 that was 48 pages when it was reported be@%1(1172). These cases
are not anomalous examples chosen to highlighh#ights to which committees
can rise, but simply a few examples of changesahateing made constantly by
committees.
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New Zealand’'s select committees do make a reakmifice in New Zealand's
parliamentary system. While committees may not b&eqas powerful as the
cartoon on the title page suggests, they do hamsiderable legislative influence.
Not only do they play an important tidying-up rolet inevitably comes with close
scrutiny of bills; they also bring about importatanges to legislation. In addition
to direct changes made to the draft bill the corn@eitreports back to the House,
Governments are prompted to draft their own changessponse to issues arising
from select committees hearings of evidence. Thaheir inquiries, committees
also bring pressure on governments to initiateslagve change.

This inevitably gives rise to another question: vigiyhe New Zealand committee
system so influential? Part of the answer mustibet@al system change. With the
change to the mixed-member system of proportioeplasentation (MMP) has
come a large parliament (120 rather than 99 memtessider spectrum of parties
and a complete overhaul of Standing Orders. Athete have helped strengthen the
committees. However, MMP alone is not the answer. il the breakdown of the
two-party system and development of minority goweent, which we saw in the
1993-1996 Parliament. If MMP were the answer, waild/ahot have seen the
results reported by Skene in 1990. Much of thengtie of the New Zealand com-
mittee system must come down to its structure.t®oekey elements of this are:

» automatic referral of almost all legislation toarmittee; and

» inviting submissions and hearing all who want toHeard on all bills as a
matter of course.

The lesson other parliaments can learn from Newaseais that while a powerful
committee system might not alleviate all the pesfl®executive dominance, it can
go a long way to enhancing the strength of a padid to act as an effective
legislature.
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