Conscience Votesin the Feder al Parliament
since 1996”

Deirdre McK eown and Rob Lundie, with Guy Woods

I ntroduction

In August 2002 we published a Parliamentary Libigaeper on conscience votes in
federal, state and some overseas parlianfe@tmscience votes, like instances of
crossing the floor, are difficult to find in Handaparticularly before 1981 when we
are forced to rely on hardcopy. In compiling thet bf conscience votes we relied
on references irHouse of Representatives Practid&/e intend to publish an
updated version of our paper when thé' parliament ends. Since 2002 we have
found some additional procedural conscience vorek leave revised some votes
included in the original list ilouse of Representatives Practice

In this paper we consider aspects of consciencesvatthe period since 1996. We
do not attempt to draw conclusions but rather agktrpatterns in these votes that
have occurred under the Howard government. Thectspmnsidered include
voting patterns of party leaders and the party ,vibte vote of women, the media
and conscience votes and dilemmas facing MPs sethetes.

Definitions

In our original paper we used the term ‘free vdte’'describe ‘the rare vote in
parliament, in which members are not obliged bygheies to follow a party line,
but vote according to their own moral, politicadligious or social beliefs'.

# This article has been double blind refereed to acadstaniciards.

* Politics and Public Administration Section, Pamiientary Library; Tables prepared by Guy Woods,
Statistics and Mapping Section, Parliamentary Lipra

! Deirdre McKeown and Rob Lundie, ‘Free votes instkalian and some overseas parliaments’,
Current Issues BrigiNo. 1 2002-03, Parliamentary Library.

2 The Penguin Macquarie Dictionary of Australian Rigk, Penguin Books, 1988, p. 100
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The term ‘conscience vote’ is most commonly usediustralia to describe votes
on moral and social issues such as abortion, eatiearand capital punishment —
the life and death issues. In Australia the terny aiso include issues on which the
parties do not always have a formal policy suclpadiamentary procedure and
parliamentary privilege. The term ‘free vote’ is mocommonly used in other
Westminster parliaments.

In Australian state and federal parliaments thesitat to allow a conscience vote is
a political one and is not a subject on which tpeaker can be asked to rule. The
conscience vote can apply to one party, more tha@ jparty or all parties
represented in the parliament.

Reasons for Calling for a Conscience Vote

The reasons for calling for a conscience vote amgett and may include:

accommodating a member’s personal philosophy adefselpreventing members

crossing the floor; embarrassing or destabilisheydther side; gaining publicity or
support for a particular stance on an issue; fgr@n issue, or defusing tensions
within a party and perhaps avoid an embarrassitiigvgghin the party.

David McGee, Clerk of the New Zealand House of Reentatives, has described
conscience issues as ‘fractious, stimulating, ngpand confusing by turns. They
remain a necessary safety valve to handle thosessshich cannot appropriately
be treated as party mattefs.’

Which | ssues have a Conscience Vote?

Conscience votes have been allowed on: ‘life arathdessues, such as abortion,
euthanasia and capital punishment; social or missales, such as family law,
homosexuality, drug reform, war crimes and gamblimgman reproductive and
scientific research issues, such as in vitro fedfion, stem cell research and
therapeutic cloning, and parliamentary procedui @nivilege issues and standing
orders.

Conscience votes are not usually allowed on econdssiles or issues that have a
significant impact on the budget although ‘until389tariff proposals were free
votes in both Houses in the Australian Parliamént’.

Free votes are generally not allowed when a pasyahdefinite policy on an issue.
For example, although capital punishment is aneighat usually attracts a free
vote, the ALP does not allow its members such a betause the party has already
adopted an anti death — penalty policy.

3 David McGeeParliamentary Practice in New Zealan@P Publications, 2nd edn, 1994, p. 74.
4 J.R. OdgersAustralian Senate Practicé™ edn, 1991, p. 420.
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The Howard Government and Conscience Votes

Since 1996 five bills have attracted a conscierate.vA shorthand term for each
bill, which will be used in this paper, appeardmackets: the Euthanasia Laws Bill
1996 [Euthanasia Bill; the Research Involving Enalsrand Prohibition of Human
Cloning Bill 2002 which was split into: the Prohibin of Human Cloning Bill 2002
[Cloning Bill], and the Research Involving EmbryB#l 2002 [Stem Cell Bill; the
Therapeutic Goods Amendment (Repeal of MinistdRiasponsibility for Approval
of RU486) Bill 2005 [RU486 Bill], and the Prohitth of Human Cloning for
Reproduction and the Regulation of Human EmbryoeRehi Amendment Bill
2006 [Therapeutic Cloning Bill].

Four of these bills illustrate the complex issuessed by biotechnology and
medical science. Despite the fact that the Thetap&oods Amendment Bill was
concerned only with administrative issues involvihg approval of the abortion
drug RU486, it is generally acknowledged that tb®ué developed into a ‘hotly
contested moral and religious debate about abartion

The fifth bill, on euthanasia, could be classifiasl a more traditional ‘life and
death’ issue and one that would expect to attramrescience vote. This Bill also
had the complication that the federal governmens \weoposing to override
Northern Territory legislation.

In the 21st century medical science and ethics bageme the predominant issues
for decision by conscience votes. John Warhurst dadled them ‘socio-moral

H 6

issues”™

Two of the five conscience vote bills — the Stemll @&#l and the Therapeutic
Cloning Bill — have required, as part of a coopemtegislative approach, that the
states enact mirror legislation. This was donefad2 Stem Cell Bill with members
of state parliaments also being allowed a conseiemte. At the time of writing
legislation mirroring the 2006 therapeutic clonlagislation has been passed by the
Victorian and New South Wales parliaments and isgodebated in the Queensland
and Western Australian parliaments. Members of eéh&site parliaments have,
again, been allowed a conscience vote. The 2002ldégn appears to be the first
time that conscience votes have determined themaof a cooperative legislative
scheme.

In our original list of conscience votes we inclddine Constitution Alteration
(Establishment of Republic) Bill 1999. Governmenémfbers and senators were

5 Leslie Cannold, ‘A moral smokescreegydney Morning Herald®26 November 2005.

8 John Warhurst, ‘Reformist women MPs take leadfiice debatesTheCanberra Times5 October
2006.
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granted a conscience vote in this debate. The mefasahis decision was outlined

by the Prime Minister:
I want to make it clear that it is clearly governmpalicy to have this referendum
and therefore this measure has the support of the goeetnBut, because of the
provisions in the referendum legislation, if there is t@abdermal no case circulated
there must obviously be managed opposition to the bilht T the reason why
some of my colleagues, with my full support and authome going to vote
against this measure, so they can be the authdns oib casé.

We have decided not to include this bill on out &§ conscience votes as it is an
example of an artificial conscience vote and coelén be interpreted as an
instance of approved crossing the floor.

Who Introduced the Legislation

Table 1 shows that two of the five bills were gaweent bills, two were introduced
by government backbenchers (one senator and ondengand one was sponsored
by four female senators across party lines. Crassy psponsorship of private
senators’ bills is not common. Senator Fiona Naith is her 2° reading speech on
the RU486 Bill:

| am advised that this is the first time in the historyhi$ place that four members
of different parties have co-sponsored a private sesiatill.®

Table 1: Introduction of Legislation

Bill Chamber/Introduced by

Euthanasia Laws Bill 1996 House of Representatives, Kevin Andrews MP (Lib, Vic)

House of Representatives, Government bill, (original bill

Prohibition of Human Cloning Bill 2002 introduced by Prime Minister John Howard)

House of Representatives, Government bill, (original bill

Research Involving Embryos Bill 2002 introduced by Prime Minister John Howard)

Therapeutic Goods Amendment (Repeal of Senate, Bill co-sponsored by Senator Fiona Nash (Nationals,
Ministerial Responsibility for Approval of NSW), Senator Claire Moore (ALP, Qld ), Senator Judith Troeth
RU486) Bill 2005 (Lib, Vic) and Senator Lyn Allison (Aust Democrats, Vic)

Prohibition of Human Cloning for Reprod-
uction and the Regulation of Human Embryo | Senate, Senator Kay Patterson (Lib, Vic)
Research Amendment Bill 2006

7 John Howard, House of RepresentativBmbates Constitution Alteration (Establishment of
Republic) Bill 1999, 9 August 1999, p. 8173.

8 Senator Fiona Nash, Senafeebates Therapeutic Goods Amendment (Repeal of Miniskeria
Responsibility for Approval of RU486) Bill 2005,R=bruary 2006, p. 88.
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It is also the first time that a bill with crossfpyasponsors has been granted a free
vote. In December 2006 four female Senators againectogether as cross-party
sponsors of a private senators’ bill — the Pregpa@ounselling (Truth in
Advertising) Bill 2006. A number of female senaton®ted the cross-party
cooperation and expressed the hope that the cesgsyork between women in the
Senate continuetiThis bill did not attract a conscience vote andthe time of
writing, is still being debated.

Vote of the Prime Minister and Leader of the Opposition in
Conscience Votes in the House of Representatives since 1996

When members are allowed a conscience vote ittism@mmmon for the leaders to
declare their positions before the detatgohn Warhurst has suggested that in this
case a conscience vote is never straightforwardaime backbenchers are still
faced with the prospect of disagreeing with theiaders. It is much easier to
conform’* In this situation it is possible that a de fa@arty view’ could emerge
for members to ‘re-coalesce around’.

This view is reflected by research on consciendesro the New Zealand, British
and Canadian parliaments. The findings confirm thaimbers generally tend to act
in accordance with caucus decisions and that, oftehese votes, the primacy of
the party is not diminishef.

Table 2 shows the votes of the Prime Minister dradlteader of the Opposition in
the House of Representatives since 1996.

All bills passed the House of Representatives &iedSenate. A list of these bills
and the dates they were debated in both chambat®ispendix 2.

In the House of Representatives in two bills theses no division at the third
reading stage and in one bill there were no dimsiorhe Prime Minister voted
against two bills and the current opposition lea#te&vin Rudd, has voted against
one bill. The Prime Minister did not vote in one&idion at the third reading stage.
Kim Beazley and Simon Crean each voted for onedsilbpposition leader. Crean

° For example, Senator Ruth Webber, Seria¢hates Preghancy Counselling (Truth in Advertising)
Bill 2006, 14 June 2007, p. 159.

10 see, for example, EditoriaHerald Sun 9 November 2006 and Alison Rehn and Malcolm Farr,
‘Howard backs RU486 vetoDaily Telegraph 9 February 2006.

11 John Warhurst, ‘There is no such thing as a fote’yThe Canberra Timed.2 April 2002.

12 See David McGeeRarliamentary Practice in New Zealan@P Publications, 2nd edn, 1994, p. 73,
Anthony Mughan and Roger M. Scully, ‘Accounting fdrange in free vote outcomes in the House
of Commons’,British Journal of Political Sciengevol 27 issue 4, October 1997, p. 640 and L.
Marvin Overby, Raymond Tatalovich and Donley T.dbm, Party and free votes in Canadérty
Politics, Vol 4., no. 3 1998, p.381.
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voted against the motion to split the Research g Embryos and Prohibition
of Human Cloning Bill 2002.
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Table 2: Voting Pattern of Party Leaders in the House of Representatives

, 2nd reading 3 reading
Bil Ayes Noes Ayes Noes Result
Euthanasia Laws Bill 1996 Howard Howard .
Beazley Beazley Bill passed

Research Involving Embryos and
Prohibition of Human Cloning Bill
2002

Prohibition of Human Cloning Bill
2002

Research Involving Embryos Bill Howard Howard did not vote
2002 Crean Crean

Therapeutic Goods Amendment
(Repeal of Ministerial Responsibility
for Approval of RU486) Bill 2005
Prohibition of Human Cloning for
Reproduction and the Regulation of Howard
Human Embryo Research Rudd No division Bill passed
Amendment Bill 2006

Procedural motion to split the bill

Howard Aye  Crean No Motion passed

No division No division Bill passed

Bill passed

Beazley Howard No division Bill passed

Table 3 shows the voting pattern of party leadeid e percentage of the final
ALP and Liberal Party vote on each bill in the Senand the House of
Representatives.

Table 3: Voting Pattern of Party Leaders and the Party Vote

Bill Leader and vote | Party Hous_e of Repres- Senate vote
entatives vote
0, 0,
Euthanasia Laws Bill 1996 Howard - yes LP 8137& yne; 7255& yne;
51% yes 33% yes
Beazley - yes ALP 4902 ):10 67"2: ):10
0, 0,
Research Involving Embryos Bill 2002 | Howard - yes LP 63%2 }:OS 54%2 }:OS
90% yes 71% yes
Crean - yes ALP 10% no 29% no
Therapeutic Goods Amendment o o
(Repeal of Ministerial Responsibility Howard - no LP i;/g/ylfg g{ﬁ’/ysg
for Approval of RU486) Bill 2005 ° °
92% yes 81% yes
Beazley - yes ALP 8% no 19% no
Prohibition of Human Cloning for
Reproduction and the Regulation of Howard - no Lp 54% yes 67% yes
Human Embryo Research 46% no 33% no
Amendment Bill 2006
73% yes 68% yes
Rudd - no ALP 27% no 32% no
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In the most recent conscience vote, on therapealibicing, the parties did not
support the vote of either leader.

In the RU486 debate the Liberal Party was splig: House of Representatives did
not support the Prime Minister while the Senate digbport him. The ALP
supported the Leader of the Opposition.

Both parties supported their leaders in the stdhdebate.

In the euthanasia debate the Liberal Party supgpaitte Prime Minister. ALP
members of the House of Representatives suppdnteddader of the Opposition
while ALP senators did not.

Since 1996 there have probably been too few comseigotes to establish a trend
but it appears that, apart from the most recengé,vatembers of parliament have
voted with their leaders. The vote in the RU486atetshowed the Liberal Party
divided, with the House of Representatives votiggiiast the Prime Minister and
the Senate supporting him.

Backbench Pressure

In the lead up to conscience votes on RU486 andapketic Cloning Bills the
Prime Minister responded to backbench pressureaboed a conscience vote on
bills that overturned existing legislation.

In late 2005, two Liberal members were reportedssng the Prime Minister to
allow a conscience vote on legislation removingrigbt of the Minister for Health
to approve the abortion drug RU486:

Liberal MPs Sharman Stone and Mal Washer have askeddvard to ignore a
decision by Health minister Tony Abbott to extend an atife ban on the
controversial drug [RU486] and let coalition members fthee own say?

It was also reported that Sharman Stone, a parfitane secretary at the time,
would consider crossing the floor to gain ‘greatecess to the drud’.

In response to pressure on the therapeutic cldegwe in 2006 the Prime Minister
initially ruled out any changes to the current laaging: ‘The clear view of cabinet
is the status quo and my sense in the party i®theuld be a majority in that
directilcén as well. ...My sense is this is a difficidsue, but there’s a clear cabinet
view.’

Bannabel Stafford, ‘Abortion pill splits coalitionAustralian Financial Reviewl7 November 2005.
“ibid.
15 Clara Pirani, ‘Conscience vote on stem cells teficAustralian 7 August 2006.
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Just over one week later he was forced to move.tohead off a fresh backbench
revolt by allowing a conscience vote that could raw@ a cabinet ban on
therapeutic cloning*®

The Prime Minister did not support either bill badth were passed by the Senate
and the House of Representatives. The backbenchemssdetermined to push for
change on these issues and this could explainattiedf Liberal Party support for
the Prime Minister in the most recent consciendes/o

Voting Patterns

The results of divisions in four conscience votieere were no divisions in the
Prohibition of Human Cloning Bill 2002) are listatd Appendix 1.

The voting patterns by chamber, party and gendéneothree most recent bills (the
Stem Cell Bill, the RU486 Bill and the Therapeufitoning Bill) are presented in
Table 4" As two bills (RU486 Bill and the Therapeutic ClogiBill) did not have
3“reading divisions in the House of Representatweshave used the final vote on
each bill to maintain statistical consistency.

Chamber Voting

Table 4 shows that overall support for the billsswagher in the House of
Representatives (66%) than in the Senate (59%)ajbnity of Liberal Party MPs
supported the bills in the House of Representat{8&%o) but rejected the bills in
the Senate (54%). In other parties a majority okMPher supported the bills in the
Senate and the House of Representatives or rejgrdallls in both chambers.

Party Voting

The strength of each major party’s support forkitis probably reflected the public
perception of each party’s position on the libeabservative continuum. Table 4
reveals that party support ran from the Australd@mocrats (100%), the Australian
Greens (89%), the ALP (Reps: 85%; Senate: 72%)Litheral Party (Reps: 57%;
Senate: 46%), to the Nationals (Reps: 29%; Serfdi®). Where a party had

18 Matthew Franklin and Samantha Maiden, ‘PM grdres vote on cloning’Australian 16 August
2006.

n his paper, presented to the Australasian RalitStudies Association (APSA) conference in
September 2006, John Warhurst included the restiltetes in the Euthanasia Bill, the Stem Cell
Bill and the RU486 Bill. The Therapeutic CloningliBiad not been debated when he presented his
findings. He also dealt in some detail with religgoidentification and voting patterns which we
have not included in this paper. See John Warhiiggthanasia, stem cell and RU486: conscience
voting in the federal parliament during the Howard’, Paper delivered to Australasian Political
Studies Association Conference, Newcastle, NSW 246eptember 2006.
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representatives in both chambers, support for ilfewas always strongest in the
House of Representatives.

Gender Voting

Perhaps the most outstanding feature of consciertes under the Howard govern-
ment has been the votes of women in the Senatéhandouse of Representatives.
Women supported the bills in both chambers (Sed&%; Reps: 80%) much more
strongly than men (Senate: 44%; Reps: 61%). In eacty and the two chambers
women supported the bills more than men. In the tmaor parties, strongest
support came from Labor women members (97%) foltbveg Liberal women

senators (87%), Labor women senators (81%) anddlib@men members (63%).

The biggest gap between men and women occurred gathenNationals senators
where all the males voted against the bills andsthgle female senator supported
them. The only other intraparty disparity occurdong Liberal Party senators
where 87% of the women supported the bills compaigd only 32% of the male
senators. These were the only occasions in eithenber when both the majority
of men and women did not vote together either ppsut of or against the bills.

Table 4: Summary of Final Vote (%) in the Senate and the House of
Representatives on the Stem Cell Bill, RU486 Bill and the
Therapeutic Cloning Bill by Party and Gender®®

House of Representatives
ALP LP NP IND Total

Men
Ayes 79 56 28 13 61
Noes 21 44 72 88 39
Women
Ayes 97 63 33 n.a 80
Noes 3 37 67 n.a 20
Total
Ayes 85 57 29 13 66
Noes 18 43 71 88 34

Senate

ALP LP NP AD AG FF IND/ON Total

Men
Ayes 64 32 0 100 67 0 0 44
Noes 36 68 100 0 33 100 100 56
Women
Ayes 81 87 100 100 100 na 100 86
Noes 19 13 0 0 0 n.a 0 14

18 Note: totals may not equal 100 due to rounding.
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Total
Ayes 72 46 10 100 89 0 25 59
Noes 28 54 90 0 11 100 75 41

General Comments about the Votes

The RU486 Bilt illustrates the power of women voting togethettia Senate and
the House of Representatives. The bill was co-spedsby four female senators
representing the ALP, Liberal Party, the Natioretsl the Australian Democrats.
The female vote in the Senate (89%) and the Hotisepresentatives (81%) was
extremely high.

Journalist Anne Summers wrote that two things weraarkable about what she
called this unprecedented exercise of multi-pansh#: it was composed entirely
of women, and its purpose was to benefit womenisTollaboration by women,
for women is a real breakthrough. The questionsyas it a one-off or are politics
going to be different from now orf?’Another journalist suggested that the exercise
‘demonzsitrated that change can be achieved outbieletraditional structures of
power’.

It is not possible to determine if women have sthrto operate in a systematic
cross-party fashion; these may simply be issuesiwivbmen strongly support.

Behaviour in the RU486 and Therapeutic Cloning Debates

It is generally believed that in conscience votemmipers of parliament behave
differently from the way they behave in debatesglparty lines. During the most
recent conscience vote the Prime Minister notet ‘#salways, a free vote brings
out the best in Parliamertt.

In the RU486 debate he said ‘I think parliamergsito its greatest heights when we
have debates of this kin®.This may be true but in the last two consciendes/o
other behaviour also emerged.

In the RU486 debate there were reports that, wiigenbers of parliament were
publicly proclaiming the ‘freshness’ of the congaie vote ‘out of the public eye,
the wheeling and dealing was anything but frésh’:

19 See Appendix 1
20 Anne Summers, ‘You go, girlsSydney Morning Heraldl8 February 2006.
21 Michael Gordon, ‘Conscience vote damages Abbattaaces CostelloAge 17 February 2006.

22 John Howard, House of Representatiy@sbates Prohibition of Human Cloning for Reproduction
and the Regulations of Human Embryo Research AmentBill 2006, 6 December 2006, p. 117.
2 John Howard, House of RepresentativBgbates Therapeutic Goods Amendment (Repeal of

Ministerial Responsibility for Approval of RU486)ilB2005, 16 February 2006, p. 33.
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Anti-abortion activists threatened colleagues with retidlou at preselections.
Right-wing religious minor parties threatened to dirgefgrences away from MPs
who lifted the ban on RU488.

Some newspaper reports suggested that the Primistétimvas forced to: ‘... urge
his MPs to be tolerant of each other’s views on B&Jds debate heats up before the

conscience vote ...%8

There was talk of a rift between the conservativiagwof the Liberal party,
represented by John Howard and Tony Abbott, andhtbéerates, represented by
Peter Costello: ‘Their public speeches betrayedestension, but in private real
anger crackled between the two grous.’

Health Minister, Tony Abbott had declared that pagshe RU486 bill would be a
reflection on the minister (Abbott) and the goveemin Abbott had reportedly
lobbied his colleagues to back him in retaining plosver to authorise the use of
RU486%°

Senator Kerry Nettle (AG, NSW) continued the peatorature of the debate when
she wore a T-shirt saying ‘Mr Abbott: get your noss off my ovaries’. Senator
Paul Neville (Nats, Qld) described the T-shirt ‘as: unnecessary, offensive and
bordering on bigoted sectarianism — using a maaith to denigrate him as part of
this debate®

The next conscience vote, on therapeutic cloniag;, & number of public threats
from religious figures and the disendorsement aftéing senator, Senator Linda
Kirk (ALP).

After the vote in the Senate, Senator Kirk was riggbas saying that she was:

... the first political victim of the stem-cell disputeking her disendorsement by
the South Australian Labor Party to her support for letijigiaallowing the
research to go ahead.

She said that she:

was threatened by conservative pro-Catholic elements inL#fwr Party, in
particular Shop Distributive and Allied [SDA] Employeessaciation national

% peter Van Onselen and Wayne Errington, ‘With ciemses to the fore, politics gets uglieFhe
Canberra Times20 February 2006.

% ibid.

% ‘Be tolerant in RU-486 vote: PMWest Australian8 February 2006.

27 peter Hartcher, ‘The Bitterness behind civil deh@ydney Morning HeraldL7 February 2006.

28 Senator lan Macdonald, SenaBebates Therapeutic Goods Amendment (Repeal of Miniskeria
Responsibility for Approval of RU486) Bill 2005,Pebruary 2006, p. 39.

2 genator Paul Neville, Senafgebates Adjournment, 9 February 2006.

%0 Jeremy Roberts, ‘Stem-cell vote got me axed: sehatustralian 12 June 2006.
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secretary Joe de Bruyn. ‘Joe de Bruyn said that ifl Indit vote against the stem-
cell legislation I could not expect support from the uniorpfer-selection®

Senator Kirk acknowledged that she had been pisdiéor the 2001 election with
the support of the conservative SDA union and shathad ‘lived by the union and
died by the union’. Another Labor source suggestedlifferent reason for
disendorsement saying that Senator Kirk ‘had natl gmough attention to her
electorate and did not have a high enough prdfile’.

Dr Mal Washer (Lib) also reported that some Libeeators were actively lobbied
and were: ‘... allegedly a bit intimidated about hibwill affect their preselections?

The disendorsement of sitting members of parlianigemot new. Senator Grant
Tambling experienced the force of the Country LabeParty when he failed to
regain preselection in September 2001 for refugingross the floor as instructed
by the Party over the internet gambling is&le.

Church leaders tried to influence the recent trewtip cloning debates in the
parliaments of NSW and WA. The Catholic ArchbishafpSydney, George Pell,
was reported as saying ‘[Cloning] ... is a seriousahmatter and Catholic politicians
who vote for this legislation must realise thatitiweting has consequences for their
place in the life of the churcf®

Pell's comments did not have an impact on the NSWe,vwith the Legislative
Assembly voting a convincing 65 to 26 in favourtbé bill. The Bill also passed
through the Legislative Council.

The Catholic Archbishop of Perth, Barry Hickey, masimilar threats to WA
members. Both Parliaments have investigated thermonts of Pell and Hickey to
determine whether or not they constitute contemptparliament. The WA
privileges committee subsequently decided that Bisttop Hickey's threat to MPs
could be regarded as conteripin a letter tabled in the WA Parliament on 28
August 2007 Hickey said he had not intended toatiere MPs but reiterated his
concern that the actions of Catholics be consistéthttheir beliefs?’

3 ibid.

%2 See also Annabel Stafford and Michelle Grattamidd halts SA senator’s right to lifeAge 8
June 2006

33 Matthew Franklin, ‘Senators “won't risk their cars for cloning™,Australian 30 October 2006.

34 ‘Dumped senator slams partgustralian 17 September 2001.

35 Nick Ralston, ‘Pell warns MPs: don’t reverse barctoning’, TheCanberra Times6 June 2007.

36 Jessica Strutt, ‘Hickey apologises to pro-lifehodic MPs’, West Australian16 June 2007.

%7 Reported in Ben Spencer ‘Stemcell Bill divides Mi’AWest Australian29 August 2007.
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Call for More Conscience Votes

As we have mentioned above, one reason for gramtiegbers of parliament a
conscience vote is to accommodate a member’s p@rbeliefs and philosophy.

This was developed further by Senator John HogdP)Ah a paper presented at the
38" Presiding Officers and Clerks Conference in JWQ72 Senator Hogg argued
that conscience votes should not be limited te ‘d4hd death’ issues. He suggested
that there may be significant, sensitive socialess
... where a parliamentarian’s innate moral princigesl values may have the over-
riding dictate on how the individual parliamentarigshould vote on such an issue’.
These issues could include (but should not be dunib) the way ‘our society is
organised by way of family, marriage, relationshisiception, medical sciente.

Senator Hogg sees more conscience votes as a waliich the parliament can
better represent the pluralistic Australian society

In the recent annual Kenneth Myer lecture delivdrgd/ichelle Grattan, she talked
about the need for a better balance in the Parhaimetween ‘collective discipline
and individual thought®?

Certainly there are a number of benefits in haxdngpnscience vote. John Button,
former Labor senator and minister, has explainedesof the positive aspects of
conscience votes for the individual and the party:

Individuals get better opportunities to speak. Partiesate to give the impression

that they have no serious internal divisions. Even a minigk® might seem to

have a conflict of interest is able to remove the stémial hat and speak and vote

as an ordinary parliamentari&h.

But there are also problems. John Warhurst hastgmbiaut that: ‘... conscience
votes are, in practice, problematic while in theoeyy appealing®*

A deterrent in granting more conscience votes & \Westminster system where
every vote is seen as a vote of confidence in teemyment of the day. A

government must win all votes on the floor of tbevér House. In conscience votes
members of parliament rather than the governmetkerttze decisions and if more

% Senator John HogdWly Conscience—My Vatepaper presented by Senator John Hogg tB 38
Presiding Officers and Clerks Conference, Rarotp@gmk Islands, 7-14 July 2007.

39 Michelle Grattan, ‘Is Politics still a vocationKenneth Myer Lecture, National library of Austesli
9 August 2007.

40 John Button, ‘Let the winds of principle blow tiugh the house’Sunday Age26 March 2006.

4! John Warhurst, ‘Abortion politics are not for tfaint-hearted’,Canberra Times25 November
2005.
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conscience votes were allowed it would be membetser than government who
should be held accountatife.

If political parties agreed to a relaxation of thiées governing confidence there
would be a possibility of more conscience voteghkory this would mean that ‘no
longer would defeat of government bills be tantamioto a motion of no-
confidence, so government MPs would be able to agagnst their party without
fear that such a vote would bring down the govemth{é

But a practical reason for not increasing the nundfeconscience votes is the
impact this would have on the operation of the 8erand the House of
Representatives. Bob McMullan (ALP) referred tosthproblems when he spoke in
the therapeutic cloning debate:

It is not possible for every matter that comes befloeeparliament to be considered

as a conscience vote.

Some people in the community think it would be a good idéaink there are all

sorts of reasons of good governance why it could not ppssidrk. Just the time

and the arrangements that would need to be made for ghaigao occur make it

absolutely impossibl&*

The view that government would become unworkables vexpressed in a
newspaper editorial during the RU486 debate:
Voters know that at most times party politics operates machine —because in the
real world it has to.

Government would be unworkable if the MPs that make upatss all worked
towards their own, various, outconf@s.

In the therapeutic cloning debate, even thoughatled:for more conscience votes,
Senator Nick Sherry (ALP, Tas) also acknowledgedrtile of party discipline in
our democracy:

I wish we had a few more conscience votes in the pariarheo not see that they

are a threat or will undermine party discipline or demogi@s it has evolved and
as we currently practice it in Austrafia.

42 C.E.S. Franks, ‘Free votes in the House of Commangroblematic reform’Policy Options
November 1997, p.34.

43 patrick Malcolmson and Richard Myef&he Canadian regime: an introduction to Parliamemyta
Government in Canad@™ edn, Broadview Press, 2002, p.138.

44 Bob McMullan, House of RepresentativB&bates Prohibition of Human Cloning for reproduction
and the Regulations of Human Embryo Research AmentBill 2006, 5 December 2006.

45 Editorial, Herald Sun 20 February 2006.

¢ Senator Nick Sherry, Senat®gbates Prohibition of Human Cloning for Reproduction ati
Regulations of Human Embryo Research Amendmen®2Bili6, 7 November 2006, p. 29.
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The Media and Conscience Votes

The media are great supporters of conscience Votefg these debates journalists
make claims such as this is ‘democracy at its p#sdt the debate brings ‘out the
best in our elected representatives’ and showst'padiamenicouldbe, but almost

F 47
never is”

In their enthusiastic support of conscience vates,media often imply that mem-
bers of parliament do not exercise their conscielwreg debates along party lines.
This issue was tackled by Julia Gillard during 2002 stem cell conscience vote:

I will start with the question of the conscience voBbviously this debate has
enlivened a lot of media interest because it is unusutilis parliament to have a
conscience vote ..The line has almost been drawn in some of the mediatirggpo
that, as we go about the rest of our business in thi@ampant, voting on bills

which might be to do with education or health or indaktrélations, or making
decisions perhaps about what role Australian troops dtmal in an engagement
overseas — with Iraq having been debated back and fordtesf-somehow we

are not being guided by moral and ethical frameworks whkadre not being guided
by our conscience. When we make the full suite of detwsio this place, we are
guided by our ethical framework and by our consciendeavie not at any time
been required by party discipline to vote in a way that EHfaund did not accord
with my conscience. We really do need to say that spedithe media spin that
most of the time we are robots exercising votes and tthere are very few
occasions when we get our conscience out of the cupksmardy it down and use it
to define our position in relation to a bill. We use ounsmence, our moral and
ethical framework, all the tim®.

Another aspect of reporting on conscience voteshad the media sometimes
confuse the concepts of conscience vote and cgpdhim floor. For example, a
newspaper report of the recent therapeutic cloniiedpate in the Victorian
Parliament described the vote in the following way:
Fifteen members of State Parliament crossed the #isoa Bracks Government
push to legalise therapeutic cloning was supported in the loouse.
Members of the Labor Government, the Liberal party andNh#&onals voted
against party colleagues last night*’...

Even former leader of the Victorian Liberal Pafgbert Doyle, writing about the
same debate, said: ‘Liberal members crossed tloe ftw join Labor members to
pass the stem cell bill 1.%°

47 See, for example, Janet Fife-Yeomans, ‘Unleashelliep set good example-briefly’Daily
Telegraph 8 December 2006, Editoridlhe Advertiserl8 August 2006 and Laurie Oakes, ‘Private
members’ ills’,Bulletin with Newsweelk8 February 2006.

48 julia Gillard, House of Representativegbates Research Involving Embryos and Prohibition of
Human Cloning Bill 2002, 28 August 2002, p. 6083.

49 peter Ker, ‘House supports cloning bikge 19 April 2007.
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It is worth mentioning the distinction, identifiedy Laurie Oakes, between
conscience votes and crossing the floor. Oakesriledcthe Prime Minister’s
attitude to conscience: ‘Howard decides when JoaliMPs are permitted to have
a conscience (and all hell breaks loose when soendoltiows his conscience
without permission)>*

So members of parliament who cross the floor araplsi exercising their
conscience without permission!

Dilemmas Facing MPs in Conscience Votes

John Warhurst has described the dilemma facing raesribh a conscience vote in
this way:
[there is] really no such thing as an absolutely free.VBarliamentarians are never
free, in any meaningful sense of that term, to do whattegrlike. They are never
really free from their community responsibilities oorfr their personal values or
from their political parties?

In the most recent conscience vote, a number @fteesiand members talked about
how they had reached their decisions. Some sucMra3ony Windsor (Ind)
decided their decisions represented the collectie® of the electorate: ‘I am not
here to represent my conscience; | am here tosepte¢he conscience of the people
who elect me*

Similarly Senator Trish Crossin (ALP, NT) said tleéthough she did not come to
the debate with a Northern Territory perspectivedd come here representing the
views of people in my constituency who have lobbiee in respect of this
legislation.®

Members, such as Anthony Smith (Lib), believed rtlgdeicision was based on: ‘...
my own consideration of the detail of what is pregd and my own consciencé.’

Others, such as Andrew Southcott (Lib), used a munah sources: ‘When we
weigh up a conscience vote ... we listen to the emddeand to our constituents and
we look deeply to our own experiences.’

%0 Robert Doyle, ‘When principles win out over palil, Sunday Age22 April 2007.

51 | aurie Oakes, ‘Private members' ilBulletin with Newsweek8 February 2006.

52 John Warhurst, ‘There is no such thing as a foge’yop. cit.

53 Anthony Windsor, Prohibition of Human Cloning fBeproduction and the Regulation of Human
Embryo Research Amendment Bill 2006, House of ReprativesPebates 30 November 2006,
p. 41.

54 Senator Trish Crossin, Prohibition of Human Clgniior Reproduction and the Regulation of
Human Embryo Research Amendment Bill 2006, Semzbates 6 November 2006, p.40.

%5 Anthony Smith, House of RepresentatiiBspates op. cit., p.50.
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There was even a suggestion after the RU486 dab#te Senate that: ‘More than
one [senator] was heard to suggest ... that theydoget used to making decisions
for themselves®”

Closing Remarks

The results of conscience votes we have considertids paper show that women
across all parties have, particularly in the lase¢ bills, voted as an effective bloc.
The voting patterns also show that, while therstils consistency in members of
parliament voting with their leaders, some govemitriEackbenchers have pressed
for change on some issues, contrary to the vievpaudy leaders.

The conscience vote has become more of an isstieifast decade. Our earlier
publication showed that there were only three dense votes during the period of
the Labor Government from 1983-1936t is only in the last decade that complex
issues such as therapeutic cloning have emergesueess for the federal and state
parliaments.

The complexity of these issues will, no doubt, o to challenge members of
parliament. These challenges are illustrated byedd@h cartoon that appeared in
the Ageduring the recent therapeutic cloning debate énMictorian Parliament.

The cartoon depicted a staffer knocking on the dmfothree MPs saying ‘ten

minutes to the conscience vote, MP’. The first Mading furiously and

surrounded by books on ethics and religion, sayast need a few more hours’.
The second MP is sitting in her office, wearing rass around her neck and
obviously prepared for the vote. The third MP istba phone asking ‘which way
are we leaning on this conscience thingy?’ A

56 Andrew Southcott, ibid., p. 55.
57 Misha Schubert, ‘Conscience — an acquired tasées, 10 February 2006.

8 McKeown and Lundie, op. cit., p. 17. Liberal Pawts were granted a conscience vote on Family
Law Amendment Bill in 1983 and Sex Discriminationll Bn 1984. ALP MPs were granted a
conscience vote on a Procedure Committee motid®&7.

%% Andrew Weldon, cartooyge 3 April 2007, p. 12.



Appendix 1

Note: there were no divisions in the Senate andHihese of Representatives on the Prohibition of Biui@loning Bill 2002.

Euthanasia Laws Bill 1996

House of Representatives

Total ALP LP NP (a) IND Male Female
% of % of % of % of % of % of % of
Vote total Vote total Vote total Vote total Vote total Vote total Vote total
2nd Reading
Ayes 91 71 22 50 55 81 12 86 2 67 75 69 16 76
Noes 38 29 22 50 13 19 2 14 1 33 33 31 5 24
Total 129 100 44 100 68 100 14 100 3 100 108 100 21 100
3rd Reading
Ayes 88 72 22 51 53 83 11 85 2 67 73 70 15 79
Noes 35 28 21 49 11 17 2 15 1 33 31 30 4 21
Total 123 100 43 100 64 100 13 100 3 100 104 100 19 100
Senate
Total ALP LP NP (a) AD AG IND Male Female
% of % of % of % of % of % of % of % of % of
Vote total Vote total Vote total Vote total  Vote total Vote total Vote total Vote total Vote total
2nd Reading
Ayes 38 53 9 32 21 75 5 100 1 14 0 0 2 100 31 63 7 30
Noes 34 47 19 68 7 25 0 0 6 86 2 100 0 0 18 37 16 70
Total 72 100 28 100 28 100 5 100 7 100 2 100 2 100 49 100 23 100
3rd Reading
Ayes 38 54 9 33 21 75 5 100 1 14 0 0 2 100 31 65 7 30
Noes 33 46 18 67 7 25 0 0 6 86 2 100 0 0 17 35 16 70
Total 71 100 27 100 28 100 5 100 7 100 2 100 2 100 48 100 23 100

(a) Includes Country Liberal Party



Research Involving Embryos Bill 2002

House of Representatives

Total ALP LP (a) NP IND Male Female
% of % of % of % of % of % of % of
Vote total Vote  total Vote total Vote total Vote total Vote total Vote total
2nd Reading
Ayes 103 74 53 88 44 69 6 50 0 0 74 70 29 85
Noes 36 26 7 12 20 31 6 50 3 100 31 30 5 15
Total 139 100 60 100 64 100 12 100 3 100 105 100 34 100
3rd Reading
Ayes 99 75 53 90 40 69 6 50 0 0 72 72 27 84
Noes 33 25 6 10 18 31 6 50 3 100 28 28 5 16
Total 132 100 59 100 58 100 12 100 3 100 100 100 32 100
Senate
Total ALP LP (a) NP AD AG IND/ON Male Female
% of % of % of % of % of % of % of % of % of
Vote total Vote  total Vote total Vote total Vote total Vote total Vote total Vote total Vote total
2nd Reading
Ayes 43 62 20 71 14 52 0 0 7 100 1 100 1 33 25 52 18 86
Noes 26 38 8 29 13 48 3 100 0 0 0 0 2 67 23 48 3 14
Total 69 100 28 100 27 100 3 100 7 100 1 100 3 100 48 100 21 100
3rd Reading
Ayes 45 63 20 71 16 59 0 0 7 100 1 50 1 25 25 52 20 87
Noes 26 37 8 29 11 41 3 100 0 0 1 50 3 75 23 48 3 13
Total 71 100 28 100 27 100 3 100 7 100 2 100 4 100 48 100 23 100

(a) Includes Country Liberal Party



Therapeutic Goods Amendment (Repeal of Ministerial Responsibility for Approval of RU486) Bill 2005

House of Representatives

Total ALP LP (a) NP IND Male Female
% of % of % of % of % of % of % of
Vote total Vote total Vote total Vote total Vote  total Vote  total Vote total
2nd Reading
Ayes 95 66 54 92 37 51 3 27 1 50 66 61 29 81
Noes 50 34 5 8 36 49 8 73 1 50 43 39 7 19
Total 145 100 59 100 73 100 11 100 2 100 109 100 36 100
Senate
Total ALP LP (a) NP AD AG FF Male Female
% of % of % of % of % of % of % of % of % of
Vote total Vote total Vote total Vote total Vote total Vote  total Vote total Vote total Vote total
2nd Reading
Ayes 45 63 21 81 15 45 1 33 4 100 4 100 0 0 21 48 24 89
Noes 26 37 5 19 18 55 2 67 0 0 0 0 1 100 23 52 3 11
Total 71 100 26 100 33 100 3 100 4 100 4 100 1 100 44 100 27 100
3rd Reading
Ayes 45 62 21 75 15 47 1 25 4 100 4 100 0 0 21 46 24 89
Noes 28 38 7 25 17 53 3 75 0 0 0 0 1 100 25 54 3 11
Total 73 100 28 100 32 100 4 100 4 100 4 100 1 100 46 100 27 100

(a) Includes Country Liberal Party



Prohibition of Human Cloning for Reproduction and the Regulation of Human Embryo Research Bill 2006

House of Representatives

Total ALP LP (a) NP IND Male Female
% of % of % of % of % of % of % of
Vote total Vote total Vote total Vote total Vote total Vote total Vote total
2nd Reading
Ayes 82 57 43 73 38 54 1 8 0 0 54 50 28 76
Noes 62 43 16 27 32 46 11 92 3 100 53 50 9 24
Total 144 100 59 100 70 100 12 100 3 100 107 100 37 100
Senate
Total ALP LP (a) NP AD AG FF Male Female
% of % of % of % of % of % of % of % of % of
Vote total Vote total Vote total Vote total Vote total Vote total Vote total Vote total Vote total
2nd Reading
Ayes 34 52 17 68 10 34 0 0 4 100 3 100 0 0 14 34 20 83
Noes 31 48 8 32 19 66 3 100 0 0 0 0 1 100 27 66 4 17
Total 65 100 25 100 29 100 3 100 4 100 3 100 1 100 41 100 24 100
3rd Reading
Ayes 34 52 17 68 10 33 0 0 4 100 3 100 0 0 14 33 20 83
Noes 32 48 8 32 20 67 3 100 0 0 0 0 1 100 28 67 4 17
Total 66 100 25 100 30 100 3 100 4 100 3 100 1 100 42 100 24 100

(a) Includes Country Liberal Party
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Appendix 2
Euthanasia Laws Bill 1996

House of Representatives

Bill introduced: 9/9/1996

2" reading speech: 28/10/1996
2" reading vote: 9/12/1996

3" reading vote: 9/12/1996

Senate

2" reading vote: 24/3/1997
3" reading vote: 24/3/1997
Assent: 27 March 1997

Research Involving Embryos and Prohibition of Hun@oning Bill 2002

House of Representatives

Bill introduced: 27/6/2002
2" reading speech: 27/6/2002
Vote on motion to split the Bill into two bills: 282002

Prohibition of Human Cloning Bill 2002.

House of Representatives

2" reading vote: 29/8/2002 (no division)
3" reading vote: 29/8/2002 (no division)

Senate

2" reading vote: 12/11/2002 (no division)
3" reading vote: 14/11/2002 (no division)
Assent: 19 December 2002

Research Involving Embryos Bill 2002

House of Representatives

2" reading vote: 16/9/2002
3" reading vote: 25/9/2002

Senate

2" reading vote: 12/11/2002
3" reading vote: 5/12/2002
Assent: 19 December 2002
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Therapeutic Goods Amendment (Repeal of Minist&edponsibility for Approval
of RU486) Bill 2005

House of Representatives

2" reading vote: 16/2/2006
3 reading vote: 16/2/2006 (no division)

Senate

Bill introduced: 8/12/2005

2" reading speech: 8/12/2005
2" reading vote: 9/2/2006

3 reading vote: 9/2/2006
Assent: 3 May 2006

Prohibition of Human Cloning for Reproduction artetRegulation of Human
Embryo Research Amendment Bill 2006

House of Representatives

2" reading vote: 6/12/2006
3 reading vote: 6/12/2006 (no division)

Senate

Bill introduced: 19/10/2006
2" reading speech: 19/10/2006
2" reading vote: 7/11/2006
3 reading vote: 7/11/2006

Assent: 12 December 2006



