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Technical Scrutiny of Bills in New Zealand 
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Introduction 

The New Zealand Parliament has an extensive select committee system dedicated to 
the examination of bills before the House of Representatives. Subject select 
committees are established at the beginning of each Parliament and cover 13 subject 
areas.1 Virtually all bills before the House are referred to one of these committees 
following a successful first reading.2  

The New Zealand Parliament, a Parliament with no upper House, has no specialist 
committee dedicated to the technical scrutiny of bills. Subject select committees are 
expected to consider all aspects of bills, both policy and technical, when examining 
a bill. The functions of select committees in respect of bills are described in 
Standing Orders.3 Standing Orders refer simply to examining bills to determine 
whether they should be passed, and to amendments that the committee may 
recommend. The scope for amendments is limited to those that are relevant to the 
subject-matter of the bill.4 

This contrasts with technical scrutiny committees in the State and Commonwealth 
Parliaments of Australia. Australian technical scrutiny committees have terms of 
reference set out in either Standing Orders or legislation. The terms of reference 
specify the function of the committee and the technical matters to which the 
committee is to have regard when examining and reporting on bills.  

This paper explores the framework for technical scrutiny of bills in New Zealand 
and the extent to which select committees in New Zealand undertake technical 
scrutiny. The framework is compared with that in place for the various Australian 
technical scrutiny committees. The paper then considers various options for 
strengthening technical scrutiny of bills in the New Zealand Parliament. 

                                                           
* Clerk-Assistant (Legal Services) Parliament of New Zealand, http://www.parliament.nz/en-

NZ/ParlSupport/Agencies/OOC/ 
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Technical Scrutiny 

A useful starting point is to consider what is meant by technical scrutiny of bills. 
Legislation is generally the most common tool by which a Government seeks to 
achieve its desired policy outcomes. At the broadest level, technical scrutiny is not 
concerned with the policy that is to be achieved, but with the quality of the 
legislation that is proposed to achieve it. Technical scrutiny is a process by which 
legislation is measured against various standards to check that it meets acceptable 
objective legislative standards. 

Dawn Oliver develops the concept of scrutiny further by identifying three types of 
scrutiny standards. 5 Oliver’s analysis suggests some standards deal with substantive 
legal standards such as human rights requirements, constitutional principles and 
standards for drafting legislation. There are also procedural standards such as 
consultation processes and Cabinet approval processes that bills will be checked 
against. A third category is information requirements such as requirements for 
explanatory notes and the required content of these notes.  

There is an understandable tendency to focus on the substantive public law 
standards when considering technical scrutiny standards. Nevertheless compliance 
with procedural standards and the provision of information regarding technical 
aspects of a bill can be equally important in achieving the goal of quality 
legislation. For example, in New Zealand, the Government has agreed that where a 
bill contains a provision empowering the making of deemed regulations, or a 
commencement provision deferring commencement until a date established by 
order in council, the explanatory note will explain the justification for such 
provisions. Such additional material is invaluable in the scrutiny of the bill. It is 
also useful for holding the Executive to account for the exercise of delegated 
powers once the bill enters into force. 

Technical Scrutiny of Bills in New Zealand  

Technical scrutiny of legislation is often associated with parliamentary committees 
dedicated to this process. This is the case in New Zealand in respect of delegated 
legislation, where the Regulations Review Committee checks delegated legislation 
against criteria listed in Standing Orders.6 The Regulations Review Committee has 
developed a substantial jurisprudence of review based on its reports to the House 
under its various, review, complaint and inquiry functions.7  

However in respect of bills select committees do not take the lead in New Zealand 
in technical scrutiny. That role has been taken by the Legislation Advisory 
Committee (LAC). The LAC was established in 1986 with the following terms of 
reference:8 

 (a) To provide advice to departments on the development of legislative proposals 
and on drafting instructions to the Parliamentary Counsel Office;  
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(b) To report to the Minister of Justice and the Legislation Committee of Cabinet 
on the public law aspects of legislative proposals that the Minister or that 
committee refers to it; 

(c) To advise the Minister of Justice on any other topics and matters in the field of 
public law that the Minister from time to time refers to it;  

(d) To scrutinise and make submissions to the appropriate body or person on 
aspects of Bills introduced into Parliament that affect public law or raise public law 
issues;  

(e) To help improve the quality of law-making by attempting to ensure that 
legislation gives clear effect to government policy, ensuring that legislative 
proposals conform with the LAC Guidelines, and discouraging the promotion of 
unnecessary legislation. 

The membership of the LAC includes Law Commissioners, academic public law 
specialists, senior private and public sector lawyers, as well as senior policy 
advisers, Parliamentary Counsel, and senior members of the judiciary. Although it 
is serviced by the Ministry of Justice and reports annually to the Attorney-General 
on its activities, its varied membership facilitates independence from the Executive. 
The Cabinet Manual emphasises its independence from Government influence.9 

The LAC takes a holistic approach to technical scrutiny. It has developed a 
comprehensive set of guidelines, the Guidelines on process and content of 
legislation (LAC Guidelines) with detailed guidance on the process of developing 
legislation, core constitutional principles with which proposed legislation should be 
consistent, and a number of specific public law issues that may need to be 
considered depending on the subject matter of the bill. The Guidelines are also 
prefaced by a checklist in question format for the use of departmental advisers in 
developing legislation. It is clear from its introduction that the Guidelines are 
intended to be a source of reference that can be used at all stages of the legislative 
process.10 

While the LAC takes a leading role in the technical scrutiny of bills, it is by no 
means the only player. The Law Commission has an overlapping role in respect of 
scrutiny of legislation. The Law Commission is an independent Crown entity 
governed by statute.11 Its purpose is the systematic review, reform and development 
of the law of New Zealand. 

A recent initiative of the Law Commission has been the establishment of the 
Legislation Design Committee. The focus of this committee is to assist in designing 
the architecture of legislation at an early stage in the development of the bill:  ‘The 
most efficient time to consider best practice in drafting new legislation is before the 
framework of the legislation is settled.’12  

There are other players. To some extent the Parliamentary Counsel Office provides 
another technical scrutiny step in the process. The Office enjoys some statutory 
independence. It is referred to as an office of Parliament in its founding 
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legislation.13 Parliamentary Counsel are appointed by the Governor-General on the 
recommendation of the Prime Minister and hold office at the pleasure of the 
Governor-General. Parliamentary Counsel are expected to draft in accordance with 
the LAC Guidelines. Nevertheless the independence of the Office should not be 
overstated. The Office reports to the Attorney-General and is the Government 
drafter of bills. The expectation is that the Parliamentary Counsel Office will draft 
for their client department to meet the needs of the client.  

The Cabinet Manual requires all proposed bills to be considered by the Cabinet 
Legislation Committee. The bill must be accompanied by a paper requiring 
confirmation that the bill has been subject to regulatory impact analysis and meets 
listed legal criteria. The Cabinet Legislation Committee criteria are compliance with 
principles of the Treaty of Waitangi; rights and freedoms contained in the New 
Zealand Bill of Rights Act 1990 and the Human Rights Act 1993 (state the nature of 
any potential inconsistencies identified, or state that there are none; note the steps 
taken to address any issues, or include information on any justifications for the Bill 
infringing a right or freedom); principles and guidelines set out in the Privacy Act 
1993 (if the Bill raises privacy issues, indicate whether the Privacy Commissioner 
agrees that it complies with all relevant principles); relevant international standards 
and obligations; and LAC Guidelines: Guidelines on Process and Content of 
Legislation, a publication by the Legislation Advisory Committee. 

To assist the Cabinet Legislation Committee with its consideration of the New 
Zealand Bill of Rights Act 1990, the Ministry of Justice provides advice to the 
Attorney-General in relation to non-Justice bills, with the Crown Law Office 
advising the Attorney-General on Justice bills.  

In summary there is considerable Executive and independently sourced technical 
scrutiny of bills prior to introduction in the House. The concentration of resource at 
these earlier stages is understandable given the time constraints and political factors 
that enter into the law making equation once a bill enters the Legislature.  

Parliamentary Technical Scrutiny  

Select committees have the power to conduct technical scrutiny of bills. Unless the 
House restricts committee consideration when referring the bill, a committee may 
recommend any amendment to the bill that is relevant and is consistent with the 
principles and objects of the bill.  

The question is whether select committees, in the absence of specific Standing 
Orders instruction, measure bills against the LAC Guidelines or other public law 
standards for legislation when considering bills in the consistent and systematic 
manner that, for example, dedicated scrutiny committee do in Australia. 

There is clear evidence that committees take note of submissions made to them on 
technical scrutiny matters.  A survey of the submissions made by the LAC to select 
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committees in 2007 demonstrates that committees recommended amendments to 
bills reflecting almost all advice received from the LAC. In 2007 184 bills were 
considered by committees. The LAC made submissions on ten bills. In eight of the 
ten bills the proposed changes were adopted by the committee.14 

Other organisations regularly make submissions to select committees on technical 
scrutiny matters. In 2007 the Human Rights Commission made submissions on 7 
bills as part of its role of monitoring domestic legislation for human rights 
compliance and providing specialist human rights advice to Parliament. The New 
Zealand Law Society also monitors all bills and submits regularly reflecting the 
expertise of that Society.15 The Society has the function under section 65(e) of the 
Lawyers and Conveyancers Act 2006, ‘to assist and promote, for the purpose of 
upholding the rule of law and facilitating the administration of justice in New 
Zealand, the reform of the law’. 

Select committees appear on the whole to be provided with generous numbers of 
submissions relating to matters of technical scrutiny. The evidence suggests that 
committees generally accept the technical advice of these specialist submitters. 
Committees also receive advice from the Regulations Review Committee on 
provisions in bills relating to delegated legislation.16 The Regulations Review 
Committee does systematically review all bills for this purpose. Select committee 
staff have also in my experience provided advice from time to time on technical 
scrutiny matters. 

However in the absence of a requirement to consider technical scrutiny matters, it is 
not clear that systematic and consistent technical scrutiny of bills is being 
undertaken by select committees in all cases.  

The Need for Parliamentary Technical Scrutiny of Legislation 

It is important that the Legislature take responsibility for technical scrutiny of bills 
that it considers. Legislation is the product of Parliament. Parliament should 
ultimately determine the standards for the legislation that it makes.  

On a more practical level, a feature of the New Zealand Legislature is that bills 
often change considerably during their course through the House. As noted, 
virtually all bills are referred to select committees which invite public submission. 
These submissions and further work by the committee frequently lead to recom-
mendations to amend the bill.  Where the recommendation from the committee is 
unanimous these amendments are adopted into the bill at second reading.17  

There is also scope for later amendment to the bill at the Committee of the whole 
House stage. It is important that these amendments are measured against the same 
public law standards as the bills when they were originally introduced. These are 
strong arguments for the House of Representatives adopting and applying scrutiny 
standards independently of the Executive. 
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A further matter noted by McGee is the importance of select committee 
consideration of the relationship of the bill before them to the New Zealand Bill of 
Rights Act 1990.18 McGee notes that the Attorney-General’s view in vetting bills at 
introduction for consistency with the Act is not conclusive, and that it is open to a 
committee to make recommendations that amend the bill for consistency with the 
Bill of Rights Act. This role is not reflected in legislation or in Standing Orders. 

To consider whether improvements can be made to parliamentary technical scrutiny 
in New Zealand, it is useful to compare New Zealand’s arrangements for technical 
scrutiny with the jurisdictions in Australia.  

Parliamentary Technical Scrutiny in Australia 

The Australian Senate is the historical leader in terms of parliamentary scrutiny of 
legislation. The Senate established a committee for the scrutiny of delegated 
legislation in the 1930s and the Scrutiny of Bills Committee in 1981. Today the 
Scrutiny of Bills Committee measures legislation against scrutiny standards 
prescribed in Senate Standing Order 24: 

The committee examines all Bills which come before Parliament and reports to the 
Senate whether such bills  

 (i)  trespass unduly on personal rights and liberties, or 

(ii)  make rights, liberties or obligations unduly dependent upon insufficiently defined 
administrative powers, or 

 (iii)  make rights, liberties or obligations unduly dependent upon non-reviewable 
decisions, or 

 (iv)  inappropriately delegate legislative powers, or 

 (v)  insufficiently subject the exercise of legislative power to parliamentary scrutiny. 

The practice of the committee is to publish an Alerts Digest that is presented to the 
Senate which outlines the bills introduced in the previous week. The committee 
comments on the bills in terms of the matters relating to the terms of reference. In 
some cases the committee seeks further clarification of matters from the relevant 
Minister.19  

The committee then produces a Report containing the relevant extract from the 
Digest, the minister’s response and any further comments the committee may wish 
to make. In the first report of 2009 on the Alert Digest No 1 2009,  the committee 
was satisfied with the ministerial responses received on technical scrutiny matters, 
though it comments in one case that further information in the explanatory note to 
the bill would have been appropriate. The ministerial responses are appended to the 
report. 

The core principles stated in Standing Order 24 have been adopted in various forms 
in most of the Australian state/territory jurisdictions that have scrutiny committees. 



Spring 2010 Technical Scrutiny of Bills in New Zealand 185 

 

In the Australian Capital Territory and Victoria, scrutiny committees have been 
given the additional responsibility of reporting on consistency with their respective 
Bills of Rights. In addition Victoria has added consideration of information and 
privacy standards.  

The Parliament of Queensland has established its own scrutiny standards in 
legislation.20 The standards are labelled fundamental legal principles and consist of 
a non exhaustive list of rights and liberties. They also require legislation to have 
sufficient regard for the institution of Parliament, with particular reference to the 
use of delegated legislation. 

Under the Legislative Standards Act 1992 it is a function of Parliamentary Counsel 
to advise Ministers on consistency with the fundamental legal principles in an 
independent capacity and to ensure that the Queensland statute book is of the 
highest standard. 

Like New Zealand, the Queensland Cabinet Handbook incorporates consistency 
with scrutiny standards into its legislation approval procedures. However under the 
Parliament of Queensland Act 2001 the scrutiny of legislation committee also apply 
the fundamental legal principles to bills before the House. The committee then 
reports to the House on perceived inconsistencies with fundamental legal principles. 
Oliver concludes her comparison between the Queensland and the UK scrutiny 
systems with the observation:21 

The particular points of comparison for the United Kingdom in the Queensland 
system include the fact that independent, executive and parliamentary scrutiny 
standards are set, that they are partly statutory, that they include procedural, 
informational and substantive matters and that those matters broadly reflect the 
kinds of concerns with which the UK Parliament’s committees might also be 
expected to concern themselves. 

Options for Enhancing Technical Scrutiny of Legislation in New 
Zealand 

Comparison of technical scrutiny of legislation in New Zealand and Australia 
shows that the formal framework for parliamentary technical scrutiny is less 
developed in New Zealand than Australia. Executive and independent scrutiny is 
well established with standards and monitoring processes developed by the 
Legislation Advisory Committee, the Cabinet Office and others.  

The New Zealand select committee framework is highly developed in that virtually 
all bills are referred to committees for public hearing and committee scrutiny. 
However in terms of formal terms of reference, either in legislation or in Standing 
Orders, technical scrutiny is not a required function of New Zealand committees. 
There is a Regulations Review Committee dedicated to the technical scrutiny of 
delegated legislation with formal technical terms of reference, but no equivalent, as 
has been established in most Australian jurisdictions for the scrutiny of bills. 
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Is this a problem? There are two main aspects to consider: the need for formal 
adoption of objective technical standards, and the need for systematic application of 
those standards to all bills.  

Technical Scrutiny Standards 

There is an argument that there is no need for New Zealand committees to adopt 
their own standards for scrutiny of bills. The LAC committee has developed and 
maintained an admirable set of technical standards over a period of years. The LAC 
Guidelines have not been developed in isolation by the LAC. Indeed they contain 
significant material, particularly in the field of delegated legislation that has been 
developed in conjunction with the Regulations Review Committee under its inquiry 
function. Examples of this are the principles in the Guidelines relating to the use of 
deemed regulations and provisions empowering incorporation of material by 
reference.22 These detailed sections in the Guidelines result from inquiries 
conducted by the Regulations Review Committee. The most recent inquiry of the 
Regulations Review Committee into the use of exemption powers in primary 
legislation may well result in an additional section in the LAC Guidelines.23 To 
some extent then Parliament already has a stake in the LAC Guidelines. 

As comprehensive as the LAC Guidelines are, they are not the source of all 
standards for technical scrutiny applied in Parliament to bills. Standing Orders have 
core requirements that prescribe basic technical standards against which staff of the 
Clerk of the House monitor bills for compliance. As earlier noted, expectations in 
respect of the content of explanatory notes have been established through reports of 
select committees, and not all of these matters of detail are captured in the LAC 
Guidelines.24 

There is also some force in the argument that committee’s should feel some 
ownership of the standards that they apply to the scrutiny of legislation. The LAC 
Guidelines are an excellent and well respected resource, however they are not 
tailored to Parliamentary scrutiny. The Guidelines provide a checklist that 
consisting of general questions for scrutiny when reviewing the bill. Some 
questions are clearly relevant to scrutiny conducted at any stage of the process, such 
as the Chapter 3 questions on basic principles of New Zealand’s legal and 
constitutional system. However many questions are more appropriately aimed at 
departmental officials than members of a select committee.   

That said, the LAC Guidelines are such a rich resource for technical scrutiny 
standards that there is little point in duplicating the work that has gone into their 
development. When compared with the scrutiny standards prescribed in Australian 
jurisdictions, the combination of checklist questions covering matters of principle 
and detailed discussion found in the LAC Guidelines stands up well.  

The Senate Scrutiny of Bills committee has acknowledged in the past that its terms 
of reference are ‘rather vague, and their operation depends on how the committees 
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have come to understand them’, and are described by Oliver as unhelpfully 
general.25 It is interesting to compare the terms of reference in Standing Order 24 
with the original terms of reference intended for the committee, where the scrutiny 
standards focussed on more specific substantive standards such as the need for a 
warrant for search and seizure, and the undesirability of retrospective provisions 
and Henry VIII clauses in legislation.26 While not an exhaustive list, the standards 
were more clearly identified in their original format.  

Of the Australian scrutiny standards the most highly developed appear to be those 
of the Queensland Parliament. The fundamental legal principles in the Legislative 
Standards Act 1992 start from the premise of “principles relating to legislation that 
underlie a parliamentary democracy based on the rule of law”. The standards cover 
key substantive public law standards as well as procedural and information 
standards. The standards provide a certain degree of flexibility by being non-
exhaustive. Parker comments:27 

It is clear, then, that the Queensland Government has done little more than 
recognise principles which are already fundamental to our system and therefore 
should already be considered in the drafting of legislation. Unfortunately they have 
not always been adequately respected in Queensland legislation. To the extent that 
this Act formally reminds Queensland governments to actually have regard to 
them, it will be useful.  

Formal adoption of scrutiny standards, as later achieved in Queensland with the 
Parliament of Queensland Act 2001 does have the benefit of a clear public 
statement of principle. Gaining momentum for legislative change, or even 
amendment to Standing Orders can be difficult however. There are also advantages 
in having standards that can be developed in detail in response to the work of select 
committees, what Oliver calls “legisprudence”..28 In reviewing the options for the 
setting of standards for scrutiny in the UK, Oliver concludes that the gathering 
together of informal checklists from sources such as previous committee reports 
would be more achievable than more general standards set in Standing Orders and 
would allow for greater buy in from committee members. 

This survey suggests that New Zealand select committees would be best to use the 
LAC Guidelines as a starting point for technical scrutiny, but that committee staff 
should have the flexibility to develop further detailed standards and checklists. 
These would need to be consistent with the LAC Guidelines, but could reflect 
particular issues raised by committees and acknowledged in Government responses 
to committee reports. While reference to the standards would be helpful in Standing 
Orders, it may not be feasible or desirable to freeze these standards in primary 
legislation.  

Systematic Scrutiny 

A remaining concern is that New Zealand select committees are not required to 
consider matters of technical scrutiny. At present committees respond to 
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submissions by the LAC, the New Zealand Law Society and other parties that have 
an interest in scrutiny. Committees also consider the advice given in respect of 
provisions in bills relating to delegated legislation by the Regulations Review 
Committee. Committees will also be guided by the advice of committee staff and 
advisers. The concern is whether this is an adequately systematic approach and 
whether it is appropriate for parliamentary committees to rely on the dedication of 
external, and mostly independent submitters.  

According to their own reports the LAC and the New Zealand Law Society appear 
to review most Government bills. However this does not appear to cover all 
member, private and local bills. There is also no guarantee that external submitters 
can be relied upon to provide technical scrutiny of legislation.  

Further, the current arrangements do not adequately cover the amendment of 
legislation as it passes through the House. There is little prospect of external 
submitters vetting the recommended amendments from departmental reports, or 
indeed the proposals adopted by the committee itself. It seems an abrogation of the 
Legislature’s primary responsibility for it not to apply quality standards to its most 
important output at all steps of the legislative process. The only real check at this 
stage, other than the members themselves are Parliamentary Counsel, and staff of 
the Office of the Clerk. 

This issue would be addressed in part by inclusion in Standing Orders of a clear 
requirement for committees to undertake technical scrutiny of bills. This would not 
directly address amendments made after select committee consideration. However it 
would contribute to a greater awareness amongst members of their responsibility for 
setting and monitoring standards for the quality of legislation. Formal recognition 
of this role in Standing Orders would assist in promoting the importance of 
technical scrutiny. 

Bills of Rights Scrutiny 

One specific area of scrutiny that merits formal recognition is scrutiny of bills for 
consistency with the New Zealand Bill of Rights Act 1990 (The NZBORA). The 
NZBORA is described by Rishworth thus: 

Looking back from the perspective of 2006 the New Zealand Bill of Rights now 
seems the very prototype of the so-called ‘new constitutionalism’ – an 
interpretative statutory bill of rights allied with the idea of pre-enactment scrutiny 
and judicial declarations of incompatibility (but without the possibility of judicial 
non-applications of inconsistent enactments, as under the stronger Canadian Bill of 
Rights). The New Zealand Bill of Rights, as noted subsequently served as a model 
for the United Kingdom’s Human Rights Act 1998 and thereby indirectly as a 
model for ACT and Victoria.29  

The NZBORA can itself be considered a core set of legislated scrutiny standards 
against which legislation is measured both pre and post enactment. As discussed, 
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the processes for Executive scrutiny of bills are formally set in place through the 
requirements of the Cabinet Manual and vetting conducted by the Attorney-General 
under section 7 of the Act on introduction into the House. However there is no 
formal recognition of the role of select committees in forming their own view on 
consistency of bills before them with the NZBORA. 

The importance of this function is noted in a discussion paper developed by the 
Public Law Committee of the Wellington District Law Society in 2002.30 The paper 
notes: 

The duty under s 7 arises only on the introduction of a Bill. In several recent 
instances, amendments have been proposed by a select committee, or introduced 
during the Committee of the Whole stage by way of supplementary order paper, 
with significant NZBORA implications. Examples include: 

the Criminal Justice Amendment Bill 1999 (home invasion legislation which 
retrospectively applied longer non-parole periods); 

the Electoral Integrity Bill (which changed procedures for removing “party-
hopping” MPs); and 

the Terrorism Suppression Bill 2001. 

The paper makes the further point: 

The reliance on public submissions to select committees is not guaranteed to 
produce high quality advice. The House processes very large amounts of 
legislation. The legal profession, the academic community, and other non-
governmental organisations have only limited resources to scrutinise Bills and 
identify NZBORA issues — especially where s 7 has not been invoked. Many of 
the issues are complex and time consuming to address. 

The proposals for improving scrutiny from this discussion paper included a 
proposal to enhance Parliament’s own ability to scrutinise bills from a human rights 
standpoint. The options proposed included establishing a specialist review 
committee or expanding the role of the current Regulations Review Committee to 
provide human rights scrutiny for all legislation. The paper concludes:  

The overriding consideration, in our view is the need for an independent stream of 
advice to Parliament and the public. This could be achieved without changing the 
select committee structures themselves. 

The best solution may therefore be to focus on developing the range of advice to 
existing select committees – possibly by establishing a position of specialist legal 
counsel on NZBORA issues in the Office of the Clerk of the House. 

The Office of the Clerk has not established a specialist legal counsel position as 
suggested by the Wellington District Law Society. However the establishment of a 
Legal Services Office in the Office of the Clerk in 2006 has strengthened the 
support available to select committees as. The Legal Services Office now comprises 
five Legislative Counsel and appropriate use of this resource by select committees 
is currently being promoted. 
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A further development has been the provision of public access to advice provided to 
the Attorney-General on the consistency of bills with NZBORA. All advice 
provided to the Attorney-General on NZBORA consistency since 1 January 2003 is 
listed on the Ministry of Justice website. The availability of this Crown advice now 
provides select committees with a resource to focus debate on this aspect of bills.  

The need for informed consideration of NZBORA issues is a concern taken up by 
Rishworth.31 Rishworth focuses on the instances where select committees have 
taken issue with the assessment of the Attorney-General on whether legislation that 
inconsistent with the NZBORA can be justified a reasonable limit prescribed by law 
as can be demonstrably justified in a free and democratic society. 

Members must be free to reach independent decisions. But that said, there are cases 
in which the Attorney-General’s advice, set out with legal analysis and reasons, is 
frankly more compelling than member’s assertions that they assess the balance 
between rights and social interests differently. Such assertions can be easy to make. 
If made too easily the Bill of Rights will fail in its mission to protect rights of 
unpopular minorities when threatened by popular causes. 
… 

The Attorney-General’s report does not dictate that members agree with it. But it is 
wrong for members to approach the report on the basis that they can simply ignore 
it, and enact the legislation without regard for whether it breaches the Bill of 
Rights. They must engage in the enterprise. 

What I draw from these points is that select committees should have access to 
independent expert advice on NZBORA matters. The advice would enable members 
to make their assessment on consistency following structured consideration of the 
issues and the developing jurisprudence supporting the application of the 
NZBORA. Members must consider and decide on whether provisions in a bill 
before them are consistent with NZBORA, but members can clearly benefit from 
support in scanning bills for potentially inconsistent provisions and in framing their 
assessment of bills. 

Further, there is merit in formally recognising the role of select committees in 
NZBORA scrutiny for the same reasons noted in respect of technical scrutiny 
generally: the Legislature should take responsibility for its own systematic technical 
scrutiny of legislation; and scrutiny awareness is needed so that members can apply 
these principles to any amendment of a bill as it passes through the House. The 
importance of scrutiny for consistency with NZBORA and the need for a systematic 
consideration of every bill merit inclusion in the terms of reference of select 
committees.  

Conclusion 

Technical scrutiny of bills is well provided for in New Zealand through systematic 
Executive and independent pre-enactment processes. New Zealand’s primary 
scrutiny standards, the LAC Guidelines are recognised in commonwealth 
jurisdictions as a benchmark for measuring legislation. There may however be 
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benefit in select committee staff further developing the checklist in the guidelines to 
take into account detailed technical standards that have evolved from select 
committee ‘legisprudence’. There is an important role for committee staff in 
developing relevant checklists for committees as well as monitoring and giving 
expert advice from a technical scrutiny perspective on the bills that come before the 
committee.  

New Zealand legislation is less well served in the systematic application of 
technical scrutiny. Select committee terms of reference include the power to 
consider bills and propose amendments of a technical nature. However the absence 
of a reference in Standing Orders to the technical scrutiny role, and to the standards 
that should be applied, results in a reliance on third party submissions on bills.  
Parliamentary technical scrutiny may not therefore be consistently applied to all 
bills. The scrutiny standards contained in the NZBORA are fundamental legal 
principles and scrutiny for consistency with the NZBORA also deserves discreet 
inclusion in select committee terms of reference. ▲ 
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