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June 10 2009 marked the tenth anniversary of thdihg down by the New South
Wales Court of Appeal of its decision Bgan v Chadwick This was the last of a
series of three landmark decisions, Bgandecisions, generated by the refusal of
the former Treasurer and Leader of the Governmenthé New South Wales
Legislative Council, the Hon Michael Egan, to proéicertain state papers ordered
by the Council. The cases judicially confirmed faedamental role of the Council
in scrutinising the activities of the Executive @avment and holding it to account,
including by ordering the production of state paper

This paper revisits th&gan decisions and the exercise by the New South Wales
Legislative Council of its power to order the protian of state papers.

" This article has been edited to conform more tyosith the journal’s word requirements.
Some sections on the history of responsible govenmirand on the powers of committees
to order papers have been omitted. Readers whatarested in these materials should
contact the authors directly.

* Clerk of the Parliament and Clerk of the New Sdales Legislative Council. The author
would like to acknowledge the role of Stephen FedpfDirector of the Training and
Research Unit at the New South Wales LegislativenCit), David Blunt (Deputy Clerk)
and Velia Mignacca (Principal Council Officer — Benlural Research) in assisting
with research for this article.

1 (1999) 46 NSWLR 563.

2 See the decision of the New South Wales Coufippieal inEgan v Willis and Cabhill

(1996) 40 NSWLR 650, the High Court decisiorEigan v Willis(1998) 195 CLR 424
and the decision of the New South Wales Court gie§p inEgan v Chadwick1999) 46
NSWLR 563.
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Since theEgandecisions the power of the Council to order thedpction of papers

has become a key mechanism by which the Counditises its constitutional role
of holding the Executive Government to account. Phecess for ordering the
production of state papers is now set out in stapdrder 52 of the Council. Other
than documents that reveal ‘the actual deliberatminCabinet’, the Government is
required to table in the Council all documents gegd by an order for papers,
although it may make a claim of privilege over atgcuments it believes should
not be made public. These documents are then oatleravailable to members of
the Council. In the event of a member disputingeaacutive claim of privilege an

independent arbiter is appointed to consider apdrtéo the Council as to whether
any ‘privileged’ documents should be made public.

While the order for papers process is well estabtis areas of controversy remain.
This paper takes the opportunity to respond taciihs of the order for papers
process in an article published recently by Assecirofessor Anne Twoméyit
also considers unresolved issues in relation twtbers for papers process such as
the status of papers not in the custody or cowfratinister.

The Egan cases and the power to order the producttid state papers

The New South Wales Parliament is unique amongralies Parliaments in that it

has not legislated to declare its powers and imtimmiWhile certain powers and
immunities have been conferred by statute, no ceh®rsive legislation has been
enacted on this subject.

The majority of the powers of the New South WaladiBment is derived from the
common law principle of reasonable necessity. Irl518ritish law officers
expressed the opinion that the grant of legislafiegver to colonial legislatures
conferred only ‘such privileges as are incidentalaind necessary to enable them to
perform their functions in deliberating and advisimpon, and consenting to laws
for the peace, welfare and good government of ttwifce’? This principle of
reasonable necessity was confirmed by the Judimaimittee of the Privy Council
in a series of 19 century cases dealing with the powers of cololggislatures.

Twomey, A. 2007, ‘Executive Accountability to tA@istralian Senate and the New
South Wales Legislative Council’, Legal Studies &ash Paper No 07/70, University of
Sydney Law School. A shorter edited version of gaper was published fustralasian
Parliamentary Revien23, 1, Autumn 2008, 257-273.
4 Letter by Garrow, W. and Shepherd, S. to LorchBedt, 30 December 1815, reprinted in
Kennedy, W.P.M.Pocuments on the Canadian Constitution, 1759-19t%onto 1908,
pp 297-9, as quoted Campbell, Barliamentary Privilege in AustraligVielbourne
University Press, Melbourne, 1966, 17.
® Kielley v Carsor(1842) 12 ER 225-enton v Hampto(1858) 14 ER 727Barton v
Taylor (1839) 112 ER 1112
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According to these cases, the privileges of thédriHouse of Commons were not
inherited by colonial legislatures when the comntem of England was ‘received’
at colonial settlement. Any wider powers must bafeoed by express statutory
grant.

Between 1856 and the early 1900s the practice adrorg the production of state
papers, based on the common law principle of reddennecessity, was well
established in the Legislative Council. Howevedess for state papers ceased to be
a common feature of the operation of the Councilnduthe second decade of the
20" century? with the occasional exception up until as laté 248’

It was not until October 1990 that an order for §w®duction of a list of
unproclaimed legislation was again carried by tbertil, although no return to the
order was receivet.The revival of the practice reflected the changjayty
numbers in the House, following electoral reformtieé Council in 1978. As a
result of those reforms the Government lost itsomityj in the House at the March
1988 election. No Government has held a majorithéHouse since.

The next order to produce state papers was mati@dh although on this occasion
the power of the House to enforce the order walleriged by the Government in
theEgancases, as outlined below.

In October and November 1995, and again in Aprid6,9the Council passed a
series of resolutions requiring the Leader of the/é&nment in the Council, the
Hon Michael Egan, to produce certain state papetd hy the Government in
relation to four separate mattér@vith the exception of some documents in one
case, the papers specified in the resolutions naréabled as required.

Mr Egan argued that the House had no authorityotopel the production of state
papers, a position that led to his suspension fiteenchamber. He challenged his
suspension both in the New South Wales SupremetCloom where the matter

was removed to the Court of Appeal, and subsequehd High Court. These

proceedings are well documentéd.

Clune, D. and Giriffith, G., 200®ecision and Deliberation: The Parliament of New
South Wales 18562003, Sydney, The Federation Press, 276-277.

" LC Minutes(18/8/1948) 210

8 LC Minutes(11/10/1990) 461

The matters related to the closure of certainriredgy laboratories and the Biological
and Chemical Research Institute at Rydalmere, thee(Bment’s negotiations with 20th
Century Fox concerning the conversion of the Sydtaywground into a film complex,
the Government’s decision to recentralise the Diapent of Education resulting in the
closure of regional offices, and the Governmentissideration of the Report of the
Commission of Inquiry into the Lake Cowal gold mine

See Lovelock, L. and Evans, J., 2008w South Wales Legislative Council Practice
Sydney, The Federation Press, 474-480.
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On 29 November 1996, iftgan v Willis and Cabhi)l the Court of Appeal
unanimously held that ‘a power to order the proinctof state papers ... is
reasonably necessary for the proper exercise bylL#wgslative Council of its
functions’™* The Court also held that the resolution of the i@iususpending Mr
Egan was within the Council’'s power as a measurgelffprotection and coercion,
although Mr Egan’s removal beyond the chamber ® ftotpath of Macquarie

Street was beyond its power.

In the subsequent decision of the High CourEgan v Willison 19 November
1998, the majority (Gaudron, Gummow and Hayne X&bfiened that it is
reasonably necessary for the Council to have theepto order one of its members
to produce certain papers. As the majority judgnmexéd:

It has been said of the contemporary position istéalia that, whilst ‘the primary
role of Parliament is to pass laws, it also hasoirgnt functions to question and
criticise government on behalf of the people’ ahdttto secure accountability of
government activity is the very essence of resjbmgjovernment?

However, while the High Court iBgan v Willisclearly established the power of the
Council to order the production of state paperdjdtnot consider the issues of the
production of papers subject to a claim of privldey the Executive Government,
such as public interest immunity or legal profesaloprivilege. This was not
resolved until the decision lBgan v Chadwickn 1999, where the Court of Appeal
held that the Council’'s power to require productidrdocuments, upheld iBgan v
Willis, extended to documents in respect of which a clainegal professional
privilege or public interest immunity could be maddowever, the majority
(Spigelman CJ and Meagher JA) did hold that pubiiterest may be harmed if
access were given to documents which would conftitt individual or collective
ministerial responsibility, such as records of @abideliberations.

The system of responsible government and the ‘Hoas&eview’

The Egancases were significant not only for their confitioa that the Houses of

the New South Wales Parliament have the power derathe production of state
papers, but for their detailed examination of thetem of responsible government
found in New South Wales, which defines the reladfop between the

Legislaturé® and the executiv¥.

1 Egan v Willis and Cahil{1996) 40 NSWLR 650, per Gleeson CJ at 667.

12 Egan v Willis(1998) 195 CLR 424, per Gaudron, Gummow and Hayres 451.

13 Meaning Her Majesty the Queen with the advice @omisent of the Legislative Council
and the Legislative Assembly, the two Houses ofNbes South Wales Parliament.

14 Meaning the Premier and other ministers of thew@rappointed form amongst the
members of the Executive Council.
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Responsible government was established in New Saatles by theConstitution
Act 1855(NSW)and subsequently extended in enstitution Act 1902 (NSW)
although its expression in the Constitution is sehm muted and oblique, a
feature in keeping with many former colonial legiskes. In particular, the
Constitution does not define the relationship betwéhe Executive Government
and the upper House of Parliament.

In Egan v Willis Mr Egan submitted that, in the context of the N&auth Wales
system of government, responsible government meantmore than that the
Crown’s representative acts on the advice of theidirs and that the Ministers
enjoyed the confidence of the lower House of Pendiat. However, this suggestion
was pointedly and emphatically rejected by the Higlurt inEgan v Willis In his
judgement, Kirby J observed:

The fact that the Executive Government is made ronade in the Legislative

Assembly, that appropriation bills must originateere and may sometimes be
presented for the royal assent without the conoggeof the Council does not
reduce the latter to a mere cipher or legislativarade. The Council is an elected
chamber of a Parliament of a State of Australgptiwer to render the Executive
Government in that State accountable, and to sanotstruction where it occurs,
is not only lawful. It is the very reason for cahging the Council as a House of
Parliament?®

In turn, McHugh J observed:

It is true, of course, that governments are madkbeioken in the Lower House of
Parliament — in New South Wales, the Legislativesefsbly. But that does not
mean that the Legislative Council has no power d@eksinformation from the
government or the Minister who represents the gowent in the Legislative
Council. It is part of the Legislature of New SoMtfales. If it is to carry out one of
the primary functions of a legislative chamber unttee Westminster system, it
must be entitled to seek information concerningatiministration of public affairs
and finances. The Legislative Council is not, ag€uElizabeth the First thought
the House of Commons was, a chamber that merely ‘gege or No’' to bills
presented to it. It is an essential part of a lagsise which operates under a system
of responsible governmettt.

It is fundamental to the system of responsible gawent in New South Wales that

the executive, through its ministers, is accourtard answerable to both Houses
of the New South Wales Parliament, and not simplhit House which determines

the government.

Of course, the reality of responsible governmerih& the Executive Government,
determined by its majority in the lower House, ulyuanaintains complete
dominance of that House through the mechanisnriot garty control.

15 Egan v Willis(1998) 195 CLR 424, per Kirby J at 503.
16 Egan v Willis(1998) 195 CLR 424, per McHugh J at 476.
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As a check on that dominance, in New South Waltes] egislative Council is now
based on a different electoral system to the loM@use and possesses relatively
strong legislative powers, equal to those of thgidlative Assembly except in
respect of certain money bills. Under this particuhodel, the Legislative Council
has a crucial role as a ‘House of Review' in sugending the actions of the
government and holding it to account.

Procedures for the production of documents undearsting order 52

The procedures of the House for ordering the prioinof state papers are now set
out in standing order 52 (formerly standing ordg).1

When a claim of privilege is made by the Governifahe document or documents
can only be viewed by members of the Legislativeuridd, and may not be
published or copied without an order of the Houseclaim of privilege may be
disputed by any member of the Council by commuidoain writing to the Clerk.
The Clerk is authorised to release the disputecdumieat or documents to an
independent legal arbiter for evaluation and repserto the validity of the claim of
privilege. The independent legal arbiter is appednby the President and must be
either a retired Supreme Court judge, Queen’s GawrsSenior Counsel.

Once completed, the arbiter lodges his or her tepith the Clerk, who makes it
available to members. As is the case with privilkdecuments, the report cannot
be published or copied without an order of the KoU$e arbiter simply provides a
report; it is still the decision of the House whatto uphold a claim of privilege or
make a document public notwithstanding the claim.

The efficacy of calls for papers process in holditite executive to
account

Since the decision of the NSW Court of AppeaEigan v Chadwickn 1999, the

New South Wales Legislative Council has agreed total of 220 orders for state
papers (at the time of this research). In the thieaes following 1999 there were 30
orders for papers made. Fifteen orders were adoeed2003, rising to 25 in 2004,

1 Under standing order 52, any member of the Houag give notice of a motion for an
order for papers. If the House agrees to the motten Clerk communicates the terms of
the order to the Director General of the DepartnodrRremier and Cabinet to coordinate
a return. The return to order is required to bd lam the table by the Clerk, or to be
lodged with the Clerk if the House is not sittimgnd must be accompanied by an indexed
list of the documents, showing the date of creasiod author of each document, together
with a description of the document.

BWhere documents are considered by the Governmese fwivileged, a separate return is
to be prepared showing the date of creation of dbeument, a description of the
document, the author and the reason for the claionidlege.
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41 in 2005, and 56 in 2006, before declining tarlRA007, 17 in 2008 and 14 so far
in 2009. This recent decline in orders for stapeaus reflects in part the changing
party numbers in the Hou&e.

Documents provided by the Government in responssuth orders have ranged
from a single report to more than 100 boxes of ilg@ed documents on the
millennium trains.

From time to time, the efficacy of the order foppes process as a mechanism for
holding the Government to account has been questidn

It is the nature of politics that some issues gd@herate greater interest than others.
Some orders for papers initiated by a member mainlrelation to a particular
topic or issue with which only the member is intieip concerned. Other orders,
however, are made in response to issues of cumelnlic concern and receive
significant interest.

For example in October 2005 the House receivedusrréo order concerning the
Cross City Tunnel. The return to order was viewgdriore than 150 visitors to the
Clerk’'s Office, including members of both the Colinand the Legislative
Assembly, members’ staffers, and representativéiseofedia.

Furthermore, in its report on issues surroundirggdbnstruction of the Cross City
Tunnel, the Joint Select Committee on the Crosy Cilnnel made frequent
reference to documents provided in the return deigrand concluded that:

The Legislative Council order for papers relatiogtie CCT project in 2003 and
2005 uncovered a number of issues of concern tedhenunity, including aspects
of the negotiations between the RTA and Cross Mibyorway. Information that
should have been made publicly available, for exanthe toll increase following
negotiation of the First Amendment Deed, was recah a manner that has
unfortunately increased negative reaction to tmaéland associated road changes

The Committee considers that the tabling in Pamiaimof papers has enabled
closer scrutiny of the Cross City Tunnel project agmbers of Parliament, the
public and media. It enabled public access to geaf documents that provide an
insight into the technical and practical aspectdefelopment and implementation
of a specific privately financed projett.

¥ As indicated previously, since 1988, the Goveminmas lacked a majority in the House.
However, in the current 84Parliament (2007 onwards), the Government onjyires
three of the eight cross-bench members to voteitithwin a division, compared to four
of 11 in the 5% Parliament, and 6 of 13 in the"Parliament.

% See for example Twomegp cit, 15. See alshC Hansard(6/4/2000) 4285 per the Hon
Michael Egan

2L Joint Select Committee on the Cross City TuriRebruary 2006Cross City Tunnel —
First Report xvi and 138.



206 Lynn Lovelock APR24(2)

The report of the Committee was tabled in the Hars28 February 2006, and was
the focus of much debate and questions withoutcadti the House concerning
issues such as changes to local streets in thee@ydBD, the cost of the toll for

motorists using the tunnel, and the appropriateofigeiblic private partnerships for
the construction of major infrastructiffe.

The media interest arising from the release ofdbeuments not only focussed on
the controversial financial and planning aspectghef tunnel’s construction, but
also led to serious allegations regarding minigternisconduct. Newspapers
reported that staff of the Shadow Minister for Roathd Leader of the Nationals
had come across correspondence amongst the tatdedndnts from the Minister
for Roads to the Minister for Planning, allegingttiCabinet minutes setting out the
cost of relocating the tunnel’s ventilation stack®arling Harbour had been leaked
to the Cross City Motorway Consortium, potentialijnpacting on the
Government’s negotiating positiéh.The matter led to wide-ranging accusations
and was ultimately referred to the Independent Csion Against Corruption by
the Leader of the Nationas.

Documents ordered for production concerning thep@sed sale of Snowy Hydro
Limited in 2006 were also used extensively to infatebate in the Council and its
committees. On 7 June 2006, the Council establishsglect committee to inquire
into and report on the ongoing public ownershigsabwy Hydro Limited, after a
previous inquiry into the sale of Snowy Hydro Liedtwas concluded when the
sale was abandoned. The return to order in relatiche proposed sale of Snowy
Hydro Limited tabled in the House on 30 May 2006ndicantly assisted the
inquiry and was used during the hearings of themitee in questioning public
officials concerning the safé.In the House, the public concern surrounding the
sale of Snowy Hydro Limited led to the passage bé tSnowy Hydro
Corporatisation Amendment (Parliamentary ScrutihySale) Bill 2006, a bill to
require the approval of both Houses of Parliamesfode shares in the Snowy
Hydro Company held by the State of New South Wetedd be sold or otherwise
disposed of. The passage of this bill was direictigrmed by information revealed
in the return to orde?’

22 gee for exampleC Hansard(28/2/2006) 20640-20641, 20653-20654 and 20659.

2 Patty, A. 4 November 2005, ‘Tunnel corruption lixsmell’, Daily Telegraph 1,4;
Davies, A. 4 November 2005, ‘Tunnel builders saakél papers, Opposition says’,
Sydney Morning Herald3.

In its report on the matter, the ICAC found weadses in the system of handling draft
material to be submitted to Cabinet, but did nokena finding of corrupt conduct. See
The ICAC, April 2006 Report on investigation into the alleged leaking afraft
Cabinet minute

See for example Select Committee on the Contiuddic Ownership of Snowy Hydro
Limited Transcript (7/7/2006) 30, 35 and 64

26 |.C Hansard(7/6/2006) 723-724

24
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Information derived from returns to orders in theu@cil has also been widely cited
in parliamentary and public debate surrounding mfsues that have been of
particular state importance, such as dioxin level$Sydney Harbouf’ the Iron
Cove Bridge in Drummoyn®, the appointment of Dr Graeme Reefeand the
proposed North West metro-lifk.

On occasion, poor targeting of orders for papessléd to the suggestion that they
were simply ‘fishing expeditions® Two returns to order in 2003 and 2004,
concerning the Millennium Trains and AusSteel, wasewell targeted, resulting in
an unnecessarily large volume of papers being geavi However, the House has
increasingly attempted to target orders for papemrder to limit the burden that
the process places on government agencies. Comgbquerders are drafted to
directly target only relevant departments, to edelany documents not specifically
required, and to limit the time periods for whiabcdments are sought.

Nonetheless, specific targeting can be problematicere the Executive
Government takes a restrictive approach in inté¢ingehe already narrowly drafted
order and in deciding which documents to supplysuich cases, the House has
found it necessary to make a further order forrtievant documents before they
have been supplied.

The immunity of documents which record the ‘actudéliberations
of Cabinet’

As indicated earlier, ifEgan v Chadwickthe NSW Court of Appeal held that the
Council does not have the power to order the priboluof documents which record
the ‘actual deliberations of Cabinet’. This is att@aof ongoing controversy.

In his judgement, Spigelman CJ held that it is re#tsonably necessary for the
proper exercise of the functions of the Councitatl for documents the production
of which would conflict with a key element in ouyssem of responsible
government: the doctrine of collective ministeresponsibility. However, while he
concluded that the production of documents whicltomded the ‘actual
deliberations of Cabinet’ was inconsistent with ledive ministerial respon-
sibility,** he specified that the production of documentsppred outside Cabinet

%" Fisher, D., 19 May 20086, ‘Fish poison lies thgked lives’,Daily Telegraph 9.

2 Besser, L., 25-27 April 2008, ‘RTA fears collisiask from extra lanesSydney
Morning Herald 8.

Tadros, E., 16 May 2008, ‘Meagher error on Beggztal check’ Sydney Morning
Herald, 7.

Robins, B. and Besser, L., 23 May 2008, ‘Querésed over deadlines for metro’,
Sydney Morning Herald?.

Twomey,op cit, 16.

%2 Egan v Chadwick1999) 46 NSWLR 568, per Spigelman CJ at-578.

29

30

31
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for submission to Cabinet may, or may not, depandim their content, manifest a
similar inconsistency®?

However, the defined scope of Cabinet documents messettled inEgan v
Chadwick Meagher JA took a broader view that the immunify Cabinet
documents was ‘complet& whereas Priestly JA, in dissent, found that thar@d
does have the power to order the production of i@alocument?

The distinction drawn by Spigelman CJ between dhfie types of Cabinet
documents has subsequently been noted in repotte dhdependent legal arbiter.
For example, in a report tabled with the Clerk éhecember 2005 concerning
documents relating to a proposed desalination pfaiie Hon Terrence Cole QC
observed:

In assessing a claim for public interest immunity ielation to ‘Cabinet
documents’, a distinction is to be drawn betweéntrize Cabinet documents, that
is, those documents which disclose the actual eleltibns of Cabinet; and (b)
Cabinet documents, that is, reports or submissiepagred for the assistance of
Cabinet.

A claim of privilege for true Cabinet documents Ivdalways be upheld. That is
because the public interest in maintaining theqipie of or doctrine of collective
responsibility of Cabinet for its decisions outwegny other public interest ...

When privilege is claimed for other Cabinet docutegm judgment process is
required to weigh the competing public interééts.

However, defining true Cabinet documents is noy.elmsgeneral terms documents
which disclose the actual deliberations include iGetbminutes, which are the
formal signed submissions and recommendations rt@adeabinet by individual
ministers, as submitted to the Cabinet Secretariativance of a Cabinet meeting.
They also include the responses of other governmepartments and agencies to
Cabinet minutes, setting out support or criticisfrtree minute. In addition, they
include the formal records of decisions at Cabagemade by the Director-General
of the Cabinet Office. All these documents revetieg directly or indirectly the
deliberations of Cabinet, and as such, accordirtheanajority judgement iggan

v Chadwick the Council does not have the power to orderptioeluction of such
documents.

This distinction becomes difficult where Cabinetnoties may have attached to
them reports or other appendices which the minisi&y seek to use as evidence to
support his or her position in Cabinet.

%% |bid, at 575.

% |bid, per Meagher JA at 597.

% |bid, per Priestley JA at 594.

% LC Minutes(28/2/2006) 1840.

The Hon Terence Cole QC, ‘Disputed claim for peige: Desalination plant’, Report of
the Independent Legal Arbiter, pp 3-4.
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In her 2007 paper Twomey was critical of the Couwtiere it has raised concerns
at the Government'’s failure to provide it with regsothat form part of a Cabinet
minute® However, in response to Twomey, it should alsplaged on the record
that there have been many instances in the pastylars where the Executive
Government has been less than helpful in justifyilsgclaim of privilege over
Cabinet documents, with reference to the test deeel by Spigelman CJ.

For example, in response to an order of the Hous& ®ecember 2004 for the
production of papers prepared by a consulting firmelation to Redfern-Waterloo,
and a subsequent request for an explanation fadetvernment’s failure to produce
the papers, the Government stated rather unhefpfiodit the documents had not
been produced as they had been ‘classified as @abiocuments®® Similar
refusals to provide certain documents on the grsuth@t they fell within the
definition of Cabinet documents, without explanatar reference to the test devel-
oped inEgan v Chadwickoccurred in February 2005 and again in May 2806.

There are also occasionally signs that appear tmlate suspicions that the
Executive Government may have used Cabinet cortfadigy as a cloak against the
production of documents to the Council. In Septen#¥®5, the Director General
of the Premier's Department issued a memorandunalltadepartmental chief

executive officers advising that all documents pred for the 2005-2006 Budget
Estimates hearings should be prepared for submigsi@nd consideration by the
Cabinet Standing Committee on Public Administrafion

As it currently stands, the House has no way ofwkng if the Government’s
claims of privilege relate to ‘true’ Cabinet documtgor a wider class of documents
that do not necessarily attract this immunity.

Claims of privilege in returns to orders

As indicated earlier, iEgan v Chadwickthe Court of Appeal held that the Council
has the power to require the production of stapemathat are subject to a claim of
privilege: specifically legal professional privikegor public interest immunitf.

38
39

Twomey,op cit, 13.

Correspondence from the Director General, Presiieépartment, Mr C Gellatly, to the
Clerk of the Parliaments dated 22 December 20G4\Minutes(22/2/2005) 1229.
Correspondence from the Director General, Prémigepartment, Mr C Gellatly, to the
Clerk of the Parliaments dated 10 March 2005 ,Minutes(22/3/2005) 1283;C
Minutes(23/5/2006) 19.

Correspondence from the Director General, Prémigepartment, Mr C Gellatly, to the
Clerk of the Parliaments, regarding forthcoming getcEstimates process, 7 September
2005.

Other claims of privilege may also be made, rigtdtat documents are commercially
confidential or are covered by statutory secreoyigions, however these claims of

40
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Documents subject to such claims must be produzelet Council in response to
an order for their production, and members aretledtito inspect them. Once
tabled, the documents remained privileged and nbligly accessible unless the
House decides otherwise.

In determining whether a document, which is thejextbof a claim of privilege,
should be kept confidential or made public, thé &gplied by the Parliament is that
of the public interest® Put simply: is it in the public interest for thealiment in
guestion to be made public? This inevitably inveleebalancing act between the
disclosure of potentially sensitive government infation on the one hand, and the
public’s right to know and the need for transpayeacd accountability on the part
of the Executive Government on the other.

Legal professional privilege

The principle of legal professional privilege isathconfidential communications
between a person or corporation and their legatesgmtatives, or documents
brought into existence for the sole purpose ofiobtg or receiving legal advice are
immune from reproduction in the courts.

However, the application of the principle of legabfessional privilege to the
courts should be distinguished from its applicationthe special relationship
between the Executive Government and Parliament.

The courts, when dealing with a claim of legal pssional privilege, are only
required to determine whether the document fallthiwithe category of legal
professional privilege. If it does, then it is proted and does not have to be
produced to the court.

By contrast, inEgan v Chadwickit was found that the Houses of the NSW
Parliament, unlike the courts, do have the poweortter the production of state
papers subject to a valid claim of legal profesaiqrivilege. Spigelman CJ drew a
distinction between the strict application of legatofessional privilege to
individuals in an adversarial situation in a coaftlaw, and the public policy
application of legal professional privilege in ttentext of the relationship between
the Executive Government and the Parliamelet.found that in the context of the
relationship between the Executive Government ahé Parliament, the

privilege were not discussed Bgan v Chadwickand are therefore not discussed in this
paper.

3 This matter is somewhat confused by the factttieatest of the public interest — whether
it is in the public interest for a document to bad®a public — is also the name applied to
one of the claims of privilege: public interest immnity. The earlier expression ‘Crown
privilege’ is sometimes still used, and is perhapsss confusing term.



Spring 2009 Revisiting the Egan Decisions Ten ¥ & 211

accountability function of the Council as one o€ thlouses of the Parliament
should prevail over the principles of legal profesal privilege:

In performing its accountability function, the Lelgitive Council may require

access to legal advice on the basis of which thective acted, or purported to
act. In many situations, access to such advicehgilfelevant in order to make an
informed assessment of the justification for thedxive decision. In my opinion,

access to legal advice is reasonably necessarhéoexercise by the Legislative
Council of its functiong?

Priestley and Meagher JA also agreed that the Gurmower to call for
documents extended to documents subject to a dilegal professional privilege
along similar line$?

While the Legislative Council has the power to iiegthe production of state
papers subject to a claim of legal professionaliledge, a subsequent decision to
make such documents public is based on the putibedst test. The relevant test is
that the documents must have been prepared f@uitpose of seeking legal advice
or constitute advice furnished by legal advisershi® Department or Minister. If
documents meet those criteria, the independent éeher has generally held that
it is not in the public interest for them to be raguiblic?®

In 2006, in an interesting case, it was held by Itidependent Legal Arbiter in
relation to the_ane Cove Tunnel Further Ordérat documents that fell within the
normal category of legal professional privilegeinigedocuments brought into being
for the purpose of seeking and giving legal advalguld nevertheless be made
public in the public intereéf. In its submission accompanying documents
concerning thé.ane Cove Tunnel Further Ordehe Cabinet Office asserted that:

At law, legal professional privilege is absolutedas not subject to any public
interest override. Although standing order 52 pdesi that any member may
dispute the validity of a claim for privilege, inhweh case the matter may be
referred to an independent legal arbiter, it is oyen for the arbiter to disregard
any claim of privilege which has been validly mégle.

This position is misconceived. It is correct thialaav, legal professional privilege is
absolute and is not subject to any public inteosstride. However, as Spigelman
CJ observed, that is not the test applied to ttagioaship between the Parliament

4 Egan v Chadwick1999) 46 NSWLR 568, per Spigelman CJ at 578.

45 Egan v Chadwick1999) 46 NSWLR 568, per Priestley JA at 593-5%t Meagher JA
at 596.

6 Report of the Independent Arbiter, 17 October12@@pointment of Mr Peter Scolari as
Administrator of the Wellington Local Aboriginal héh Council, 3-4.

" Report of the Independent Arbiter, 22 May 200#ne Cove Tunnel — Further Ordelr-
2.

48 The Cabinet Office,ane Cove Tunnel — Further Ordé March 2006), ‘Submission in
support of claims for privilege by the Cabinet O
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and the executive. The arbiter is not bound, askample is a court, to uphold a
claim of legal professional privilege that is Idgabalid, but rather to evaluate
whether it is in the public interest for the Parlent to exercise its authority to
make public a document subject to a claim of Iggafessional privilege. As stated
by the independent legal arbiter, Sir Laurenceebtia his report on the Lane Cove
Tunnel — Further Order:

The arbiter’s duty, as the delegate of the Parli@ms to evaluate the competing
public interests in, on the one hand, recognizing @nforcing the principles upon
which legal professional privilege is recognised apheld in the Courts, and, on
the other hand, recognising and upholding an oding public interest in
disclosure of the otherwise privileged documéhits.

Public interest immunity

Perhaps the most contentious, and most likelyjrclaf privilege raised by the
Executive Government over documents supplied tcCinencil in a return to order
is that of public interest immunity, although tharleer expression ‘Crown
privilege’ is sometimes still used.

Public interest immunity in the parliamentary comteefers to a claim by the
executive that it is not in the public interest fmrtain information to be made
public.

In Egan v Chadwickall three members of the Court of Appeal agrdet the
Council has the power to order the production afutheents subject to a claim of
public interest immunity®

However, the issue of whether documents subjech taim of public interest
immunity should be made public by the Parliamembeding to the public interest
test is more complex.

In his judgement inEgan v Chadwick Spigelman CJ noted that where public
interest immunity arises in court proceedings, ttie judge is required to balance

conflicting public interests — the significancetbé information to the issues in the
trial, against the public harm from disclostt&imilarly, Spigelman CJ indicated

where public interest immunity arises in parlianeepntproceedings, a balance must
be struck between the significance of the infororatio Parliament against the
public harm from disclosur®.

9 Report of the Independent Arbitémne Cove Tunnel — Further Orde&t2 May 2006, pp
3-4.

%0 Egan v Willis and Cahil{1996) 40 NSWLR 650, per Spigelman CJ at 574 Ppistley
at 595, per Meagher at 597.

°1 Egan v Chadwick1999) 46 NSWLR 568, per Spigelman CJ at 573.

%2 Egan v Chadwick1999) 46 NSWLR 568, per Spigelman CJ at 574.
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Priestley JA, in his judgement, noted that wheegnt$ of public interest immunity
arise in judicial proceedings, the courts havepibwer to compel the production of
documents by the Executive Government in respeutha¢h immunity is claimed,
for the purpose of balancing the public interests dnd against disclosure. He
continued that the function and status of the Cibimthe system of government in
New South Wales requires and justifies the samile tiegree of trust being reposed
in the Council when dealing with documents in respgf which the executive
claims public interest immunity. Accordingly, inegxising its powers in respect of
such documents, the Council has a duty analogotistef a court of balancing the
public interest considerations, and a duty to pmeymiblication beyond itself of
documents the disclosure of which will be inimitathe public interest

Accordingly, the Court of Appeal iEgan v Chadwickeft the decision whether to
publish a document subject to a claim of publierast immunity to the Council.

In October 2005, in the report entitl&€ioss City Tunnel—Second Repdtie
independent arbiter, Sir Laurence Street, made folewing observations on
Parliament’s role in evaluating the public interest

Courts have developed a principled approach inditegi... claims of privilege.
Parliament has as a matter of convention adoptednzewhat similar approach,
particularly in relation to [legal professional ywkege]. But there is an important
difference between the responsibility of a coudingion such claims and the
function of Parliament. The Court’s function isadminister justice and expound
the law. Parliament is the guardian of the pubiieriest with age old constitutional
authority to call upon the Executive to give anaat of its activities.

While Courts apply developed principles in rulingy @laims for privilege,
Parliament will evaluate the claim (usually by Atebiter) to consider whether it is
in the public interest to uphold it. This processalves balancing against each
other two heads of public interest that are ini@nsOn the one hand, there is a
public interest in not invading lawyer client rédetships and a public interest in
protecting what might be called commercially semsitmaterial. And, on the other
hand, there is a contrary public interest in re@igg the public’s right to know
and the need for transparency and accountabilithemart of the Executivé.

Claims of public interest immunity have been validiade in the past in relation to
such issues as protecting the identity of an inforimwhere it concerned the
enforcement or administration of the Favand the application of the Government
policy of attracting investment to the Stafte.

%3 Egan v Chadwick1999) 46 NSWLR 568, per Priestley at 594.

** Report of the Independent Arbiter, 20 Octobers2@oss City Tunnel — Further Order
2-3.

55 Report of the Independent Arbiter, 25 October204b East Motorway5-6.

%6 Report of the Independent Arbiter, 28 May 20d2go Charcoal Plant3.
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Claims of public interest immunity have not beenheld in relation to the
conditional lease of a former quarantine stationtbe foreshores of Sydney
Harbour, when it was held that the public inteiasthe foreshores of the harbour
and the stewardship of the site outweighed theidenfiality of Government policy
in relation to the sité’ and in relation to the appointment of Mr Peter|Sé@s the
Administrator of the Wellington Local Aboriginal bd Council, where it was held
that the public interest in the appointment of Mol&ri outweighed any matters of
Government policy®

In addition, as noted previously, in 2006, in nelatto the Cross City Tunnel, the
Independent Legal Arbiter held rather unusuallyt ttiee public interest in the

construction and commissioning of the tunnel waswth a level as to outweigh
legal arguments that would ordinarily have beemgacsed as clear candidates for
legal professional or public interest immunity figge>

The decision to publicly release state papers

The decision to publicly release documents ovechvitie Government has made a
claim of privilege is not made lightly, and theree anany examples where the
independent legal arbiter has recommended thatslaf privilege be upheld. Sir
Laurence Street has stated:

Ordinarily the House gives great weight to validhased claims of Legal
Professional Privilege, Public Interest Immunityda@ommercial in Confidence
Privilege and such claims, where validly based| fsquently be allowed by the
House although none is legally binding on the Haosgbsolute terms. ...

As a generality it can be accepted that theredkear public interest in respecting
validly based claims for Legal Professional Prigée Public Interest Immunity and
Commercial in Confidence Privilege. The ordinarydtions of government and
the legitimate interests of third parties could eseumbered and harmed if such
claims are disregarded or over-ruled. As against there can be matters in respect
of which the public interest in open governmentiransparency and accountability
will call for disclosure of every document that nah be positively and validly
identified as one for which the public interestdisclosure is outweighed by the
public interest in immunity. It lies with the partjaiming privilege to establish f.

Twomey has suggested that because documents stijeatlaim of privilege are
available to members privately, and therefore mégady privately inform
members when fulfilling functions in the House sashvoting, introducing bills or

%" Report of the Independent Arbiter, 31 July 2aDanditional Agreement to Lease the
Quarantine Station2-3.

%8 Report of the Independent Arbiter, 17 October12@@pointment of Mr Peter Scolari as
Administrator of the Wellington Local Aboriginal hé Council,2-3.

%9 Report of the Independent Arbiter, 15 Novembe52Cross City Tunnel — Further
Order, 4.

%0 Report of the Independent Arbiter, 22 August 200ennium Trains Papers-7.
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asking questions of ministers, the further pubéitease of documents over which
privilege is claimed is unnecesséty.

Arguably, however, the people have a right to kribevinformation that underlies
public debate and informs Government decision-ngaKiinis right to know derives
from the responsibility of the Government to govirithe public interest. As stated
by Priestley JA irEgan v Chadwick

Every act of the Executive in carrying out its ftioos is paid for by public money.
Every document for which the Executive claims legabfessional privilege or
public interest immunity must have come into existethrough an outlay of public
money, and for public purpos&s.

While the role of the Government is to govern ia ffublic interest, the role of the
Parliament, in the words of John Stuart Milis ‘to throw the light of publicity’ on
the actions of the Government as the representafitiee people and on behalf of
the people. In doing so, the Parliament should reedull exposition and
justification of all government actions by questi@nand if necessary criticising
government on behalf of the people. As stated bgdviaCJ inAustralian Capital
Television Pty Ltd v Commonwealth

.. the representatives who are members of Parlinam@hMinisters of State are not
only chosen by the people but exercise their latiid and executive powers as
representatives of the people. And in the exemisof those powers the
representatives of necessity are accountable tpeibple for what they do %%

It should be the exception, rather than the rdiat the public is denied access to
the information upon which the Government basesdésision-making on the
public’s behalf.

The role of the independent legal arbiter in evalireg the public
interest

In her 2007 paper Twomey was highly critical of timterpretation that one
independent legal arbiter, Sir Laurence Street IgXS,brought to the role, claiming
that he has overstepped his position in assertiag he is a ‘delegate of the
Parliament’ who makes ‘determinations in the exserdf the plenary parliamentary
authority that has been delegated to [hiff]’.

Twomey,op cit, 8, 18.

62 Egan v Willis and Cahil(1996) 40 NSWLR 650, per Priestley at 592.

Mill J S, Considerations on Representative Governimemidon, Parker, 1861, p 104

% Australian Capital Television Pty Ltd v Commonwe41t992) 177 CLR 106, per Mason
CJ at 138.

Report of the Independent Arbiter, 22 May 200#&he Cove Tunngl, cited in Twomey,
op cit, 4.
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In response, it is observed that in making recondagons to the Council in
relation to claims of privilege, the independergalearbiter fulfils a function con-
ferred upon him by the President of the Legisla@eeincil under standing order 52
— namely to evaluate and report to the Parliamara alaim of privilege made by
the executive over documents supplied in a retarartler. The Council does not
delegate in any way its power to make a documebligpuJpon receipt of a report
from the independent legal arbiter, it is the dediof the House whether or not to
accept the arbiter’s advice in relation to the ipgge to be afforded to state papers.

Twomey has also suggested that the role of theparent arbiter in the call for

papers process should be restricted to determimhregher a document falls within

a strict legal definition of privilege, not makirrgcommendations on whether a
document should be made public through attemptingaiuge the public interest.

This should be the role of parliaméht.

There are problems however with Twomey'’s suggestion

Firstly, as noted above, in relation to claims e§dl professional privilege, the
Court of Appeal recognised iBgan v Chadwickhat the strict application of the
principle of legal professional privilege in a coof law is not analogous to the
public policy application of legal professional \plkege in the parliamentary
context. Documents subject to claims of legal psifenal privilege must be
produced to Parliament, while they do not havea@toduced to a court.

Secondly, in relation to claims of public interéstmunity, as Twomey herself
acknowledge$§’ there is no strict legal definition of public inést immunity that
might be applied by the independent legal arbitks. the Court of Appeal
recognised irEgan v Chadwickwhere claims of public interest immunity arise in
court proceedings, the trial judge is in fact regdito engage in a balancing act to
determine where the public interest best lies. [@intyi where public interest
immunity arises in parliamentary proceedings, thdependent legal arbiter is
equally obliged to engage in a balancing act batweeighing the significance of
the information to the proceedings in Parliamendirgt the public harm from
disclosure. The essential question is whether ianctd privilege is validly made,
and if so, whether the public interest in disclesustifies over-riding that claifff.

Twomey suggests that there are ‘good grounds fguilag that the independent
arbiter should not undertake the balancing taskthenbasis that ‘the arbiter does
not have the relevant experience to make suchsassment®?

Twomey,op cit, 4, 6, 8, 14.

Twomey,op cit, 8.

Report of the Independent Arbiter, 17 SeptemB@B2Papers on Cross City Tunnel
Motorway Consortium2.

Twomey,op cit, 8.
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This suggestion is surprising. In recognition ok tbomplexity of the issues
involved and the need for an arbiter to be highgegienced in determining issues
of public interest, the House requires that thepmhdent legal arbiter be a Queen’s
Counsel, Senior Counsel or a retired Supreme Gugige. Sir Laurence Street is a
former Chief Justice of the New South Wales Supr€uoert. The Hon Terrence
Cole is a former member of the Supreme Court of ISewth Wales. They are both
objective and highly experienced in the task ofl@ateng public interest issues
before the courts, and are eminently qualifiectiertask.

The provision of an index to a return

Twomey also raised concerns in relation to theirequent of standing order 52(3)
for a return to order to include an indexed lisdotuments. She asserts that there is
no legal basis for requiring the Government torpsburces into the production of a
new document — an indexed list — and that it catmotompelled to do so. The
‘risk’, according to Twomey, is that in time, thact that the Government has
‘voluntarily provided indexes in most cases’, etleaugh it is doubtful that there is
any compulsion on the Government to do so, will edm be seen as ‘reasonably
necessary"?

The Council arguably has the power to order thpamaion of a list as a matter of
inherent need under the common law, on the simasésithat the power to order
the production of a list is reasonably necessarytf@ House to be able to
effectively examine the documents. The biggestrneto order ever received —
Hunter Rail Cars in 2006 — constituted 142 boxegagfers. Without the production
of a list, it would have been almost impossible f@mbers of the Council to have
made an intelligent assessment of the documentsdeah and the material they
contained. The government agencies that collateddtttuments are in the best
position to make such a list.

Moreover, as Twomey acknowledges, there are nuragmcedents between 1856
and the early 1900s of orders for papers which irequthe Government to
physically produce new papers to be tabled in thmudd, analogous to the
production of an index to a return. Prior to thagtice of ordering papers falling
into disuse, the most recent example appears ® Ibeen in 1932, when the House
ordered a statement showing the details of amafnteoney derived from the State
Lottery and paid to each hospifalThe document was duly produced and tabted.

There are also precedents where papers have beguacpd by the Government in
response to other orders of the House. For instamcd857 the Government
complied with an order of the House that a listm&mbers’ absences for more than

© Ibid, 3
1 LC Minutes(8/12/1932) 165.
2 LC Minutes(13/12/1932) 174.
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21 days without leave be tablEdMore recently the Government complied with an
order of the House that a return be provided shgwarious statistics regarding the
New South Wales Companion Animals Regisfer.

Furthermore, the Government routinely complies witnding order 106(2) which
requires a minister to table a list of all legiglat that has not been proclaimed
ninety days after assent, and with standing ord®3 &quiring a Government
response to be prepared to committee reports.

While asserting the power of the Council to ordex Government to provide an
index to a return to order, and noting precedemtsupport this, it is also self-

evidently in the interests of the Government tovpme an index where the

Government wishes to claim that a document is legeid. Without the provision of

such a list, the Government cannot identify theudeent and provide a reason for
the claim of privilege (SO 52(5)(a)).

This issue arose in 2004 in response to a returord@r relating to Tunnel

Ventilation Systems. Following his appointment adeijpendent legal arbiter, Sir
Laurence Street QC wrote to the Clerk to advise ‘tleahad experienced difficulty
in being able to responsibly determine whether airprivilege should be allowed
because of the manner in which the Roads and €raftfthority had provided their

documents.’ As Sir Laurence Street subsequentigated in his report:

Someone must be prepared to stand up and be coansegport of the claim for
privilege for each of these sheets of paper. ...uFRailo prepare [a] return required
by [standing] order 52 (5) (a) could lead to theukk denying [a] claim for
privilege... | could not possibly determine the matédthout the assistance of
details required by [standing] order 52 (5) ).

In the event, the documents provided by the RTAeurtide resolution of the House
were re-examined by officers of the RTA in the Kleroffice. A revised index of
documents was subsequently tabled with the Cle#t,the matter was reported to
the House at the next sittin.

It has also been found by the independent legatearthat where the Executive
Government attempts to ‘spread’ a valid claim oivilgge covering a small
selection of documents to an umbrella claim oveider selection of documents, it
weakens the strength of the claim of privilege cmg even those documents for
which privilege could validly be claimed and likeipheld’’

3 LC Minutes(19/11/1857) 24

" LC Minutes(29/11/2001) 1312

Report of the Independent Arbiter, 26 August 2@@dcuments on Ventilation in the M5
East, Proposed Cross City and Lane Cove Tuni2eB

5 LC Minutes(31/8/2004) 948-949.

Report of the Independent Arbiter, 16 January728@ate Finances3.
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Documents not in the custody or control of a mirest

While the House has the power to order the prodoctf state papers in the
custody and control of ministers of the Governméné, power of the House to
order the production of documents not in the custardcontrol of a minister is less
clear cut. Such documents include state papershyeliencies such as the Audit
Office of New South Wales, which is not directlyspensible to a minister, or
papers held by private individuals.

In relation to papers held by government agencmsdirectly responsible to a
minister, Priestley JA gave the following guidaricghe Court of Appeal in 1996
in Egan v Willis and Cahilbn what documents might be ‘reasonably necestary’
the operation of the House:

In my opinion it is well within the boundaries ofasonable necessity that the
Legislative Council have power to inform itself afiy matter relevant to a subject
on which the legislature has power to make lawg ddmmon law as it operates in
New South Wales today necessarily implies suchwaepoin my opinion, in the
two parts ordinarily called parliament of the thnesrt legislature. This seems to
me to be a necessary implication in light of theyygroad reach of the legislative
power of the legislature and what seems to me tthéemperative need for both
the Legislative Assembly and Legislative Council liave access (and ready
access) to all facts and information which may béep to them in considering
three subjects: the way in which existing laws aperating; possible changes to
existing laws; and the possible making of new las.

There is no guidance as to whether or not the pteverder documents extends to
private citizens. As stated by Gleeson CEgan v Willis and Cahill

The extent of the power to compel the productiodafuments is governed by the
source of the power; necessity. The present case miat require a consideration of
the extent to which there may be power to compel phoduction of private
documents?

The High Court also left the issues unresolvedgan v Willisin 1998. For his
part, Kirby J commented that ‘Quite different calesations would arise were a
resolution to be directed to a non-member or a $tiemisitting in the other chamber
or a stranger® Likewise, the joint judgement of Gaudron, Gummawd &ayne JJ
spoke of ‘Altogether different considerations’ argsin relation to individuals who
are not members of the House conceffied.

On the face of it, however, the power of the Paréiat to order the production of
papers from private citizens would appear to bedifferent from other powers

8 Egan v Willis and Cahil(1996) 40 NSWLR 650, per Priestley JA at 692.

9 Egan v Willis and Cahil(1996) 40 NSWLR 650, per Gleeson CJ at 665.

80 Egan v Willis(1998) 195 CLR 424, per Kirby J at 504.

81 Egan v Willis(1998) 195 CLR 424, per Gaudron, Gummow and Haynat 456.
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based upon the common law principle of necessitihe necessity can be made
out, then the power exists.

Conclusion

The handing down of thEgandecisions ten years ago was a defining periotien t
history of the New South Wales Parliament, and @afpig the Legislative Council.

The Egan decisions confirmed the power of the Houses ofNkb& South Wales
Parliament to order the production of state papgerday, this power remains one of
the key powers available to the legislature ingmning its function of scrutinising
the actions of the executive and holding the Gawemt of the day to account.
There are many good examples where the producfistate papers to the Council
has informed parliamentary and public debate ortersabf public importance, or
has assisted significantly in the conduct of cortemitnquiries.

Moreover, theEgan decisions provide a detailed confirmation by theurts,
including the High Court of Australia, that unddret system of responsible
government found in New South Wales, a Governmieait has a majority in the
lower House and effectively controls that Housen&vertheless required to be
accountable to the upper House of Parliament at Welthat extent, an upper
House that is not controlled by the Governmentmavide a constitutional check
on the operations of the Government, thereby stheming the institution of
Parliament itself and, with it, the system of resgible government.

The processes for the production of state papédtset@ouncil are now governed by
standing order 52. A particular feature of thismdiag order is the role performed
by the independent legal arbiter in evaluating netaiof privilege made by the
Executive Government over documents provided iatarn to order. This process
has proved to be highly effective and has operatelll in balancing the public
interest in the disclosure of government informatgainst the recognised need for
some government papers to remain confidential whiegee is a justifiable claim
that their disclosure is not in the public interest

However, areas of uncertainty remain in relationthe power to order the
production of papers. These include most notaldydéfinition of documents that
record the ‘actual deliberations of Cabinet’, togetwith the power of the Houses
to order the production of papers not in the custardcontrol of ministers. A



