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Limits to Select Committee Investigations —
A New Zealand Perspective

Kirstin Lambert

Abstract

In recent years there has been a widening of setenmittees’ powers to conduct
investigations, which they have utilised increalingrhis has given rise to

numerous attempts to dispute the right of comnstteecarry out investigations, in

the form of legal challenges, accusations thatstigations are ‘unconstitutional’,

or that they run counter to Standing Orders. ThiEselopments have effectively
exposed the practical limitations to the investgatpowers of committees. This
article focuses on the procedural issues commitie®s encountered, and it also
touches on the limits of process and applicatiod, seeks to establish what, if any,
constraints the New Zealand Parliament’s selectnaitteres operate under.

Introduction

The New Zealand Parliament’s power to investigatalérived from that of the
English House of Commons, a body which has beesrreef to as having
potentially unlimited investigatory powers. Referesa to the English Parliament as
‘the grand inquest of the nation’ date back to atb@600. In Howard v. Gossett
Lord Coleridge declared ‘That the Commons are hm words of Lord Coke, the
general inquisitors of the realm, | fully admit:vitbould be difficult to define any
limits by which the subject matter of their inquosn be bounded'.

* At the time of writing this article Kirstin Larmdst was Clerk of Committee, Education and Science
Committee, Office of the Clerk of the House of Repnéestives, New Zealand Parliament. She now
works as a Senior Advisor to a government Crowntintihis paper was submitted as part of the
ANZACATT course on Parliamentary Law, Practice amdcedure.

! Gossett v. Howard (1845) Note 3 at 379-380. SiklMurie, ‘The Grand Inquest of the Nation —
A Notion of the Past?Australian Parliamentary Review, 16(2): 173 (2001).
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New Zealand’s adoption of the English Parliamer'gestigatory powers dates
back to the 1850s, when Imperial legislation estabd the New Zealand
constitution and confirmed the application of Esgliaw in New ZealantiNew
Zealand, as a colonial legislature, took stepsefond its common-law privileges by
passing the Parliamentary Privileges Act 1856, &agr the Parliamentary
Privileges Act 1865, wherein it adopted all the posvand privileges of the House
of Commons as at 1 January 1865.

A Trend for Widening Committee Powers

The New Zealand Parliament has progressively deddges power of inquiry to its

select committees. Currently there are 13 standorgmittees, established under
Standing Order 188, each dedicated to a specifltjesti area: Commerce;

Education and Science: Finance and Expenditurereigio Affairs, Defence and

Trade; Government Administration; Health; Justiod &lectoral; Law and Order;

Local Government and Environment;abti Affairs; Primary Production; Social

Services; and Transport and Industrial Relations.

The other permanent committees are the RegulaRengew Committee, Business
Committee, Privileges Committee, Officers of Pamignt Committee, and Standing
Orders Committee. Committees are re-establishedhat beginning of each
Parliament.

Until relatively recently committees could condwetly inquiries referred to them
by the Housé;then a change to Standing Orders in 1985 gave dbees the
power to initiate their own inquiries to ‘examinkeet policy, administration and
expenditure of departments and associated nongegatal government bodiés’
related to their particular subject areas. Thedreha widening of investigative
powers continued in 1996 when, on the recommenudaifothe Standing Orders
Committee, the terms of reference for committeaimnes were broadened to allow
committees to examine any matters related to thaiject areas.

New Zealand's select committees have consideralittnamy compared with their
Australasian counterparts. Three main factors lam@bmmittee’s power of inquiry;
its lifespan, constraints on terms of referenced ats ability to initiate

2 The New Zealand Constitution Act 1852, and Engliatvs Acts 1854 and 1858, which confirmed

the application of English law as at 1 January 1840

Excepting the then Public Expenditure Committeéctvtbefore 1985 had the power to form a

subcommittee to ‘examine the public accounts ardatitounts of such corporations, undertakings

and organisations as are in receipt of any monpyogpiated by Parliament, in such a manner and

to such an extent as the committee thinks fit’spkaker’s ruling determined that this power could

be used to inquire into a specific organisatiotoanquire into a subject matter (including a pglic

matter). See Public Expenditure Committeeport on Inquiry into Devaluation, 1984, 1.12C

4 50322 Sanding Orders of the House of Representatives, 1986.

5 50192(2),Sanding Orders of the House of Representatives, amended 22 August 1996. See also
Standing Orders CommitteRBeview of Standing Orders, 1995, 1.18A, p .40.
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investigations. Australian state legislatures ha@ous committee systems, and not
all have permanent committees covering all sulgeeds. Ad hoc committees may
be created by the House for a specific purposenwgstigations established by
statute, in which case terms of reference cleafind the scope of investigatiofis;
while other committees may be created with broaelens of reference but with a
finite lifespan. There are also constitutional tations to investigations in
Australia. For example the federal structure in thal® and the existence of
bicameral legislatures in some states place réstigon the evidence that may be
sought by various HousésBy contrast New Zealand’s legislative system is
unicameral; Parliament’s 13 subject committees maiate investigations on any
item within their broad subject areas; and eacljestitommittee is permanent for
the duration of each parliament.

Investigatory Options and the New Briefing Function

It should be remembered that committee investigatiencompass other items of
business besides inquiries. Issues warranting déegestigation may arise out of a
committee’s consideration of any item of busingagch an item may be a bill,
petition, financial review, Estimate, Supplement&stimate, international treaty
examination or ‘any other matters’ (Standing Orb&9(1)).

Committees may also conduct investigations usimgw ‘briefing’ function. The
power to conduct briefings on matters in a commiiesubject area arose from a
review of Standing Orders in 2003. Between 1986 E9@6 committees had wide
but tightly defined powers to initiate their ownvastigations into the policy,
administration and expenditure of departments asgb@ated non-departmental
government bodies in their subject area. From 18&003 Standing Orders
specified that committees could inquire into anyttera at all related to their
subject area. However, there was no specific aigdion for a committee to
receive ad hoc briefings on matters related teutgect area. In practice this meant
that each briefing was defined as an inquiry. Tarifyf matters Standing Orders
were revised to specify that committees may ‘rezdiviefings on, or initiate
inquiries into, matters related to their respectiubject are&’.

The intention of the new briefing function is téoat committees greater freedom to
conduct preliminary or ad hoc investigations irgsues of concern or interest that
may arise during the committee’s considerationroftam of business. It provides
for more flexible arrangements because it consstutanother option for
investigation, avoiding the need for a full-scatguiry where the committee is
satisfied that its initial investigations do notseiissues of serious concern. During

See Laurie, ‘The Grand Inquest of the Nation’.

See Harry Evans, The Parliamentary Power of hyquiany limitations? Australasian
Parliamentary Review, 17(2): 131-9 (2002).

8 50189(2)Standing Orders of the House of Representatives, amended 16 December 2003.
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a briefing a committee may receive information, gekstions, and request further
material. Committees can also hold a series ofibge on an item of interest and,
where continuing concerns require monitoring thenmittee might continue to
gather information behind closed doors, without thetside pressures and
expectations that a formal inquiry would elicit.

Legal Challenges; Inquiries Contravening Statutes

In September 2000 the Education and Science Coeenit the 46th Parliament
resolved to exercise its powers under Standing ©rii@9(2) and 190to conduct
financial review inquiries of public tertiary eduiman institutions, on a cyclical
basis. A potential barrier to these inquiries eradrim that sections 160 and 161 of
the Education Act 1989 provide for the preservatainthe independence and
academic autonomy of tertiary institutions. In rgition of these provisions, the
committee wrote to all tertiary institutions infoimg them that in conducting these
inquiries it would bear in mind the academic fremdorovisions of the Education
Act 1989.

There was considerable opposition to the inquifiesn parts of the education
sector. First and foremost, the legality of theuings was challenged. It was
claimed that ‘the inquiries proposed by the setexhmittee are precluded by the
statutory scheme provided for by Section 161 of Burication Act’,*® which

guarantees the academic freedom and institutiartahamy of tertiary institutions.

Further objections were raised. Interestingly, ¢helas an attempt to argue that
Standing Orders prohibited the inquiries. The defled authority of the committee
to conduct the inquiries was challenged on thesbhsit Standing Orders 329 and
330 confined committees’ powers of financial reviemgovernment departments,
crown entities, state enterprises and other pgator agencies. These arguments
were dismissed by the Education and Science Coewnitthich noted that that
Standing Orders 329 and 330 (now numbered 328 a8y ® not preclude other
inquiries. Furthermore, their report noted thatn8tag Orders 189 and 190 (now
188 and 189) actively provide for such inquiriebieTinstitutions were pointedly
informed that Standing Orders are rules createdirsedpreted by Parliament, and
that it was highly unusual for a challenge to a guttiee’s interpretation of its terms
of reference to be made from outside the House.

Another argument offered was that the inquiries evannecessary given that
accountability mechanisms already exist in the Btdan Act 1989 and the Public
Finance Act 1989. The committee was undeterrederolig) that neither statute

9 Under these Standing Orders (1999) the commitbed inquire into matters related to education,

education review, industry training, research,rsmée and technology.

10" Memorandum for the Education and Science Committelehalf of Universities’ Chancellors and
Vice Chancellors, Appendix A of Education and Sce@mmittee Review Inquiries of public
tertiary education institutions, July 2001, 1.2A [unpaginated].
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imposed any restriction to a potential select cottemiinquiry. The committee
suggested there could also be benefits to a parsjlgem of parliamentary
accountability. In noting that in the 2000/01 fic&l year more than $1.3 billion of
public money was appropriated to tertiary educatowl training providers, the
committee said, ‘Parliament authorises the exparaliof public money and as a
condition of that authorisation Parliament is detitto exact accountability from
any recipient, including the tertiary sectdr.’

The committee has since proceeded with severabweviof particular tertiary
institutiong? on the basis that it would not recommend changethé academic,
operational, and management decisions of the inistits.™ In doing so the
committee took on board the advice of the Clerkhef House, David McGee, in
respect of the Education Act 1989:

Whether ss160 and 161 are directly binding or thaty express values in respect of
tertiary institutions which Parliament has seendiexpress...while they stand it is
incumbent on a select committee to respect theéHatvmembers have passed.
Consequently | believe that the committee showd &161(2) in particular into

account in framing procedures for the inquiries tharoposes?

Nevertheless, the committee’s decision to obsehee grinciples of academic
freedom, as codified in section 161(2) of the Aeas a self-imposed restriction.
The committee did not concede that it could notdemh an investigation, or that
such an investigation was in contravention of tiog A

Implications of Legal Challenge

As a direct legal challenge to the committee’s sieai to conduct the inquiries did
not eventuate it is impossible to know what thecoote would have been had the
courts been forced to consider the matter. Phdgeph, counsel for the universities
chancellors and vice chancellors who opposed theiries, later stated his view
that legal action might have been brought succlgdiy the tertiary institutions,
and an injunction placed on the inquifyAnother possibility might be legal action
in response to any adverse findings of an inquiry.

11 Education and Science Committ&eyview Inquiries of public tertiary institutions, July 2001, .2A

[unpaginated].

Southland Institute of Technical Polytechnic, tdita University, Northland Polytechnic and the
Wananga o Aotearoa.

Review Inquiries of public tertiary ingtitutions, July 2001.

David McGee, Report and Advice to the Educatioth &oience Committee on its proposed reviews
of tertiary institutions, 15 March 2001, p.7.

Philip Joseph, Report on Submission of Counsetifer Commerce Commission in response to
Draft ‘Findings’ on Petition of Mr John Dickson: 98/930: The Inquiry Powers of the Commerce
Committee to Review Decisions of the Commerce Comniiseitder the Commerce Act 1986,
May 2002, p.11.

12
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It is well understood that while Parliament maked aan change the law, it must
also abide by the law as it is at the time. Tl fiaat it is a sovereign law making
body and could conceivably change the law, doesnmedn it does not need to
follow it. However, courts have not seen it asirtmele to enforce or supervise
Parliamentary compliance with legislation. Thisses from the principle that
Parliament and the courts avoid interference irhestbers processes. This was
recently reasserted in a case involving an attdmp@n individual to force a select
committee to receive a submission on a bill wassictered by first the High Court,
and then the Court of Appeal in 2004. The CouAppeal affirmed the position of
the High Court: ‘Neither the High Court nor thisucbcan intrude inappropriately
into the business of Parliament. This is becausthefcritical importance of the
separation of powers between Parliament and thet€ot

In the case of the tertiary inquiries, Mai Cheneabthat to prove that the committee
was actingultra vires would have been ‘exceedingly difficult to do due t
parliamentary privilege and Article 9 of the Bill Rights 1688"" However, Joseph
has argued that in this instance Article 9 mightes@mpted on the basis that
Parliament intentionally limited its power to comtlilinquiries in this area by
legislation. ‘It is untested whether Article 9 wdyprevent challenge in the courts.
Article 9 is a general provision that arguably wbuylield to context-specific
legislation, where the legislation exhibits an mien to oust Parliament’s inquiry

function™®,

The key area of debate here is whether the EducAtib 1989 exhibits an intention
to oust Parliament’s inquiry function. Parliamegtgrivilege may be abrogated,
explicitly or, by implication, by way of legislatio However if it were not explicitly

abrogated it would usually require necessary inafilbin; that is, the legislation
would have to be unworkable or of no effect untbss meaning were taken.

It would be extremely difficult to argue that theli€ation Act 1989 exhibits an
intention to constrain Parliament’s inquiry powef$ie Clerk of the House has
given his opinion that ‘it would be unusual in #dreme if statute law was directed
to apply in respect of the proceedings of the Hmasas tgrohibit the House from
doing something? In this instance the object of the Act, as defiiredection 160,
is to give institutions ‘as much independence argbdom to make academic,
operational, and management decisions as is censisgtith the nature of the
services they provide, the efficient use of natioesaources, the national interest

16 Judgment of the Court delivered by Hammond J,Ha €ourt of Appeal of New Zealand,
CA191/04, dated 26 October 2004. Refer also to Judgofd-ogarty J, In the High Court of New
Zealand. Christchurch Registry, CIV 2004-409-001014ted 29 June 2004, and Queen v
Attorney-General, High Court, Christchurch Registryy @004-409-000543, 19 April 2004.

17 Mai Chen, Government Inquiries: a public law tqmper delivered at thé"New Zealand Public
Law Forum ‘Public Law 2002’, Wellington, 16—17 Ap2002.

18 Philip Joseph, Report on Submission of Counsehi®iCommerce Commission, p.11.

19 David McGee, Report and Advice to the Educatioth &nience Committee on its proposed reviews
of tertiary institutions, 15 March 2001, p. 2. Onigl emphasis.
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and the demands of accountability’. It would bdidifit to argue that the object of
the Act is predominantly the preservation of acadeautonomy over all other

matters. Section 161(4) specifies ‘Councils ancefclexecutives of institutions,

Ministers and authorities and agencies of the Cr@sibeing obliged to act so as to
give effect to academic freedom. However, it is olgar that this requirement
encompasses the House of Representatives. Josepbehadf of the tertiary

institutions argued it did, the Clerk of the Hotisek the contrary view.

If a court were to accept the argument that it &gh@msue an injunction preventing a
parliamentary committee from taking some coursaation on the grounds that it
was acting in breach of the law, it is almost darthat the Speaker would refer the
matter to the Privileges Committee for consideratia effect, it would constitute a
process issue for Parliament. Parliament may ddbiat the law should be changed
to make it explicit that an inquiry by a commitiedegitimate or it may clarify that
the prohibition applies equally to Parliament.

‘Unconstitutional’ Inquiries

There have been various challenges to committeestigations based on claims
that such investigations are breach constitutiac@iventions, the explicit or

implicit requirements of statute or the Standinglés. Most of these have been ill-
founded or raised in inappropriate forums. Exammetlined below raise two

issues: whether a parliamentary committee is aigharto look into the affairs of a

guasi-judicial body, given the doctrine of the gegian of powers, and whether a
committee can or should investigate an identifiahdgvidual.

Case Study 1 — the Dickson Petition

In 1996 the Commerce Committee began considerieg Ratition of John A
Dickson, which requested an investigation into, adnpensation for, certain
activities of the Commerce CommissidrThis prompted an in-depth investigation
by the Commerce Committee into the Commission. Geufor the Commerce
Commission claimed that ‘For Parliament to comment the correctness of
Decision 172 would be unconstitution&’.Bearing in mind the parliamentary

20 judgment of the Court delivered by Hammond J, l& @ourt of Appeal of New Zealand,
CA191/04, dated 26 October 2004. Refer also to Judgofd-ogarty J, In the High Court of New
Zealand. Christchurch Registry, CIV 2004-409-001014ted 29 June 2004, and Queen v
Attorney-General, High Court, Christchurch Registryy @004-409-000543, 19 April 2004.

The initial petition was presented in the 46thliBment in 1996, but was not carried over to the
47th Parliament. It was re-submitted in the 47thli&aent in 2002, as Petition 2002/6 of John
Andrew Dickson, requesting that an inquiry be ldett into activities of the Commerce
Commission regarding the investigation of complalotiged by Dickson Lambeth & Associates
and Dickson Livestock, and that the petitioner begensated.

Submission from Counsel for the Commerce Commisgionesponse to Draft ‘Findings’ on
petition of Mr John Dickson: 1996/930, paragrapt?15

21

22
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convention against commenting on a judicial findihg committee sought further
advicé® and reported:

The advice from Joseph stated the Commission ia @xurt of Record it is an
independent statutory body constituted under se®&iof the Commerce Act 1986.
It is designated a Commission and is deemed todmelga corporate with perpetual
succession. The Law Commission has identified the@ission as a specialist
administrative body. Professor Joseph states thpetitioning Parliament and
asking for an inquiry Mr Dickson does not challetige binding force of Decision
172. A legally impeachable decision is presumpgivellid and binding, unless and
until it is successfully challenged in the courts.

The committee refrained from commenting on whether decision made by the
Commission wasight or wrong. Significantly though, it reserved thghti to look
into the issues raised by the case: ‘The courte naver questioned the validity of
the decision itself. If the majority were convinctidit the Commission had made
such an error that we considered it negligent conmpetent we would not hesitate
to comment.” The committee’s report also includedarity views, which did not
refrain from criticising the competency of the Coeme Commission: ‘a
reasonable person would have to conclude that tbenn@ssion performed
incompetently with respect to Decision 172’. Thenoaittee claimed the right to
comment on the validity of a legal decision by éiffntiating between its right to
guestion the performance of an independent stgtdtody on the one hand and
criticising the activities of a Court of Record, action that would be inconsistent
with the doctrine of the separation of powers, lendther.

Case Study 2 — Inquiry into Dr Parry

The Health Committee’s inquiry into Dr Parry, iatiéd in 2001, was fraught with
difficulties. Several high-profile investigationstdé Dr Parry had already been
conducted by various bodies in response to conglainformer women patients of
mistreatment and negligenteDr Parry’s lawyer claimed that there had neverbe
a select committee inquiry ‘personalised into adividual’ and that the inquiry was
‘unconstitutionaf?®

Having decided to conduct the inquiry the committesl to navigate several
potential pitfalls. Standing Order 199 states tbathmittees cannot inquire into
allegations of criminal activity by a recognisaldhelividual without the express
authority of the House. As the individual was clgaecognisable, the committee

% philip Joseph, Report on Submission of Counsektfer Commerce Commission in response to
Draft ‘Findings’ on Petition of Mr John Dickson: 98/930; The Inquiry Powers of the Commerce
Committee to Review Decisions of the Commerce Commigdimder the Commerce Act 1986.

24 Including an audit by the Ministry of Health, aimvestigations by the Health and Disability
Commissioner and by the Complaints Assessment Conemdfethe New Zealand Medical
Council, which brought four disciplinary chargesptresulting in ‘unbecoming’ findings.

% Harry Waalkens, reported in ‘The many trials offarry’, New Zealand Herald, 30 October 2004.
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avoided the issue of an inquiry into criminal coaidby framing its investigation
around ‘the adverse affects on women as a restuieafment by Dr Graham Parry’,
and by constructing its terms of reference vergftdlly. While it is quite clear that
the theoretical distinction between criminal adgivand professional misconduct is
stark, this case showed that in practice the aistin is readily blurred.

Dr Parry sought assurance from the committee tHaatvhnis lawyer described
as his ‘constitutional’ rights would be guaranté®&dThe select committee
chairperson wrote back noting that ‘select commegtehave in place two
constitutional protections for these instancesstFthere is the natural justice
requirement...Secondly is theub judice requirement?” The use of the term
‘constitutional’ on both sides is, perhaps, ovdistpthe case.

The first requirement, natural justice, requirest tifi allegations are made that may
seriously damage the reputation of an individuat therson must be given the
opportunity to respond.he NZ Bill of Rights Act 1990 sets out that evergdhas
the right to the observance of principles of ndtjuatice?® Section 3 applies the
Act to the legislaturé® Parliament has also included specific processes fo
following natural justice principles in Standingders 232 to 238. While natural
justice principles were observed and Dr Parry wesrgopportunity to respond to
allegations, the inquiry demonstrated certain weakas inherent in the provision
of natural justice by committees.

The nature of the inquiry meant it was clear frdma butset that allegations would
be made which would be harmful to the reputatiorDofParry. The inquiry was
instigated in full knowledge of the likelihood afitained allegations damaging to
Dr Parry’s reputation. The sustained successioalle§ations meant any response
had little hope of deleting the negative perceptifttimed in the public
consciousness. In this context the protectionsraéid by the Standing Orders,
while ensuring Dr Parry could respond to allegatijdell short of the protection he
felt he needed — a protection from being exposdtdallegations in that forum in
the first place.

The sub judice requirement, now specified in Standing Orders &htl 112,
prohibits parliamentary consideration of mattersitivwg or under adjudication in
any court of record ‘if it appears to the Speakat there is a real and substantial
danger of prejudice to the trial of the case’. &iedmining the boundaries of the
committee’s investigation there was some debate what constituted a court of

% | etter from Christopher J Hodson QC to Judy Kea,NIChairperson Health Committee) 17 July
2001.

27 Letter from Judy Keall MP, to Christopher J Hod€p®, dated 20 July 2001.

2 Bj|l of Rights Act 1990, section 27(1)

2 Bjll of Rights Act 1990, section s3 ‘This Bill of Rits applies only to acts done
(a) By the legislative, executive, or judicial bches of the government of New Zealand; or (b) By
any person or body in the performance of any putlhiction, power, or duty conferred or imposed
on that person or body by or pursuant to law.
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record. Counsel for Dr Parry asserted that the dtteenshould be constrained by
the decisions of the Medical Practitioners Discigty Tribunal as if it were a court
of law. Clearly it is not, and the committee addis®r Parry’s counsel
accordingly*® However, even though the sub judice rule did ppiy the principle
behind had some application and the committee waseaof the need to tread
carefully.

While the Health Committee walked a very fine lineeonducting its inquiry, it did
attempt to adhere to Standing Orders. The comristtaetions represented an
innovative way of circumventing a potential regidn of its powers.

Unconstitutional Conclusions

The term ‘unconstitutional’ is often used loosalwbice disapproval at a perceived
intrusion of parliamentary power. This may happédrere the parliamentary power
in question is being exercised in a way that rwrgrary to popular understandings
of rights such as those derived from common lawwnan rights legislation. It is
important to see these assertions for what theyaaréetorical device. It is not
viable to argue that an action by a committee iscanstitutional’ when that
committee’s powers are derived from the House girBsentatives, whose role in
the constitution is well establish&\Where a committee’s actions are in accordance
with the rules of parliament a challenge to itshauty pitched against New
Zealand'’s ‘constitution’ would not have any souragils for success.

Statutory Secrecy — A Stumbling Block for Committees

In recent years several challenges have ariseacimmittees conducting inquiries
when they have sought information that is protebiedtatutory secrecy provisions.
There is some ambiguity over whether statutoryesgcprovisions in legislation
may, by implication, limit parliament’s power toedepersons, papers, and records.
Because there is no clear guidance on whethert@tpatgecrecy provisions in
statutes apply to committees, committees are reduiv approach each situation
case by case and to seek a workable solution. Aestign for clarifying the
position was put forward by Philip Joseph in 1985a submission to the Standing
Orders Committee he recommended that legislatiovige for Parliamentary select
committees to be exempt from secrecy provisions ptioposal has not been
adopted.

%0 Letter from Judy Keall, Chairperson Health CommitteeChristopher Hodson QC, dated 16
October 2001 and letter from Christopher Hodson Q@utly Keall dated 28 August 2001.

31 Letter from Judy Keall, Chairperson Health CommitteeChristopher Hodson QC, dated 16
October 2001 and letter from Christopher Hodson Q@utly Keall dated 28 August 2001.

32 See for example the Cabinet Manual, 2001, Cabinéte)fDepartment of Prime Minister and

Cabinet, Wellington, New Zealandhttp://www.dpmc.govt.nz/cabinet/manual/index.html
33
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To date committees have avoided attempting to wmeeristatutory secrecy
provisions. During the Inquiry into Financial Prdcees at RNZAF Ohakea in 1994
the Foreign Affairs and Defence Committee soughbrmation protected by
statutory secrecy provisions in the Serious Fraffit®Act 1990. The Director of
the office handed the material over to the commitie the exercise of his
discretionary power in the Act to release informatio any person he was satisfied
had a proper interest. In its report to the Hoilgecommittee noted the importance
of respecting information otherwise protected katige, but also asserted its right
of access: ‘the committee would not wish any pubdéctor organisations to operate
under the impression that their activities cannetsbrutinised by the House of
Representatives”

Other conflicts between information requests aatlisdry secrecy provisions have
been harder to reconcile, such as one that arabe iimquiry into the New Zealand
Fire Service Commission by the Internal Affairs dradal Government Committee
in 1998. When seeking a copy of a report relevauité inquiry the Committee was
advised by the Commission that this information vgasret and could not be
released without breaching section 51B of the Faervice Act 1975. The
committee received advice on the issue and spersiderable time considering its
options. While one option was to receive the refrorh a previous Chief Executive
of the Fire Service, the committee set this agdimstadvice it had received, and
made a judgment that on balance the public intenest not as great as the
importance of ensuring that confidentiality was nompromised by release of the
material. Therefore a motion to receive the repeas tied, and lost, as was a
motion to receive the report in secret.

Similarly, during the Finance and Expenditure Cottesis inquiry into the Inland
Revenue Department in 1999, the committee’s aliitynvoke papers was claimed
to be restricted by the secrecy provisions of tag Administration Act’ In this
instance the Solicitor-General advised the commititat, while the wording of the
secrecy provision provided that the departmentfiters’ obligation to maintain
confidentiality could be set aside in certain cimstiances® those circumstances did
not include the select committee’s inquiry. The atittee acquiesced: ‘In effect the
committee has an obligation to obey the law. lipsto the committee to determine
a way to reconcile its desire for information wéthy secrecy provisions that might
apply’®” However, as in the report of the inquiry by therdign Affairs and
Defence Committee, an ambiguous reservation wasdadahile we were not

34 Foreign Affairs and Defence Committee, Inquiryoirfiinancial Procedures at RNZAF Ohakea,

1994, I.4A, p.4

Finance and Expenditure Committee, Inquiry in® plowers and operations of the Inland Revenue
Department, 45th Parliament, Oct 1999, 1.3I.

The only exceptions being communications ‘for thepose of carrying into effect’ the Inland
Revenue Acts.

Finance and Expenditure Committegguiry into the powers and operations of the Inland Revenue
Department, 45th Parliament, Oct 1999, I. 3I, p. 10

35
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strictly bound by the law to observe the secrecgvigions, we still had an
obligation to take account of them'.

The prevailing line of thought, as illustrated Ine tadvice given by the Solicitor
General and the Clerk of the House, is that consestishould take into account the
spirit of legislation and give effect to the valugfssecrecy provisions. Further to
this, the Standing Orders Committee recently addwkghe issue of whether a
committee is obliged to respect statutory secreoyipions, and established some
general useful guiding principléS. Its report highlights the obligation for
committees to consider seriously the reasons fat patential impact of, requesting
information subject to statutory secrecy provisiolmerestingly, it implies that
there is some possibility that the Speaker mayimkedo issue a summons for
information that an agency maintains is subjedtébutory secrecy provisions.

Legal Professional Privilege and Commercial Sengtiv

Information is sometimes denied to a committee e grounds of legal

professional privilege: that is, that the releakée information would be counter
to the confidentiality of the lawyer-client relatiship, and might compromise the
outcome of legal action by allowing legal opiniciasbe turned over to the other
parties. The prevailing opinion is that committsesuld respect legal professional
privilege. The Standing Orders Committee notedtsn2003 review of Standing

Orders, ‘Legal professional privilege is a legittmdasis under common law for
withholding documents in legal proceedings. It rhaypossible to find a workable
solution such as the willing provision of a summarextract of an opinion’.

Commercial sensitivity or ‘commercial in confidehdg also increasingly being
claimed as grounds for denying committees accesmftomation. In practice
committees have been loath to demand informatiorrevithere are genuine
grounds for keeping the information confidentiahdahave sought to strike a
balance by either withdrawing the request whereittf@mation is not explicitly
necessary to its investigation, or receiving thierimation in private or in secret.
Striking this balance is a continuing source ofsten for committees. In a recent
financial review report the Education and Sciernmmmittee noted:

we consider that where information has been withfa reasons of commercial
sensitivity, we should undertake to respect thisneter possible. In doing so in
this case we note that we were limited in our gbib hold to account Venture
Investment Fund’s investment performance due tatiigue contractual
arrangements of the investments. We will be moimigpand continuing to seek

information regarding investment performance otierriext 12 month¥.

%8 Standing Orders CommitteReview of Standing Orders (2003), December 2003, 1.18B, pp. 30-32.
% Education and Science Committ€8p3/04 financial review of New Zealand Venture Investment
Fund Limited, p. 4.,http://www.clerk.parliament.govt.nz/Publications/QuitteeReport/
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Access to information has also been an issue iriréliss where the incidence of
‘commercial in confidence’ claims has grown. Forample, in the Australian

Capital Territory increased outsourcing of governtrignctions and involvement
of private-sector funding in government projects leal to the passing of legislation
(the Public Access to Government Contracts Act 200@rovide a regime to make
public, as far as possible, the terms of governroentracts?

In exceptional circumstances the committee canyaopthe Speaker to require the
supply of the information to the committee usingrigling Order 197. However,

the comments in the recent Report of the Standinge® Committee on this

matter?* highlight problems with this approach. There also practical problems

of trying to implement this power, as outlined lvelo

Practical limitations and the Application of CommitePowers

There are significant practical limitations to arguittee’s powers of investigation.

Internal political pressures such as a lack of egent among committee members
and, commonly, the pressure to put investigationbad and prioritise other items

of business with pressing deadlines will affect ¢ffectiveness of the committee’s

investigation. In this respect much depends on bokesive the committee is and
how effectively the Chairperson manages it.

The course of the inquiry may also be hamperedebgurcing issues, such as the
availability of independent advisers on a spediaisbject; or a lack of public
interest may affect the number and quality of si#sions received.

It is a practical reality that committees are targe extent reliant on the subject of
their investigation cooperating and providing imf@ation if the inquiry is to be
effective and credible. Most organisations that tareany extent accountable to
Parliament elect to cooperate with committees imiagiinto such organisations; but
problems arise where organisations or individualsndt cooperate. In the cases
discussed above, despite the opposition of tgrirstitutions to examination by
committee, and the challenges citing statutory esgcrprovisions, it was not
necessary for the committee’s to attempt to utiliseir power under Standing
Orders 196 and 197 to demand the provision of pergmapers and records..

4 See Tom Duncan, ‘Has the Balance Been Struck? sctesCommercial in Confidence
Information’, 32nd Conference of Australian and Pacific Presiding Officers and Clerks,
Wellington, New Zealand, 1-6 July 2001.

41 Standing Orders CommittelReview of Standing Orders (2003), December 2003, 1.18B, pp. 30-32.
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Persons Papers and Records — a Study

In June 1996 the Justice and Law Reform Committesrcesed its right, under
Standing Orders, to send for persons, papers,eds’” The committee resolved
to direct that three witnesses be summoned toctiad give evidence on a petition
before it* and the summonses were served by the New Zealalck PAs the
Standing Orders Committee subsequently noted, timslpoint the power to seek
persons ‘had not been formally exercised withimntivmemory in New Zealand,
and perhaps never at alf In this case the witnesses, who were gang memdliers,
not appear. The committee considered options fonpediing the witnesses to
appear, including seeking an Order of the Housageking that the House punish
the witnesses for contempt of Parliam&r@n reflection the committee decided not
to pursue the matter further.

This example starkly exposed the weakness of theepto seek persons, papers,
and records, when applied to those who had noestén complying. It led to the
adoption of more rigorous guidelines in Standingléds seeking to discourage
committees from employing the power without serioassideratiorf® In 1999 the
Standing Orders Committee observed:

the power to order someone to attend and be exdrbigi®re a committee, and to
produce documents to the committee, is an extresglpus infringements of that
person’s civil liberties. It is possible that, lifet power were misused or used in a
clearly inappropriate manner, any attempt to emf@tech an order could be

challenged as an unreasonable search or seizuraigoto section 21 of the New

Zealand Bill of Rights Act 199,

Standing Order 197 now prescribes that a commitisling to issue a summons

for the attendance of persons or provision of paped records must apply to the
Speaker, who may issue a summons if he or sheisfiesd that the evidence sought

is necessary to the committee’s proceedings aricathather reasonable steps have
been taken by the committee to obtain the evidence.

42 Standing Orders 203 and 208anding Orders of the House of Representatives, amended 22

August 1996.
43 Justice and Law Reform Committel9)93/606 Petition of D F E Harrington as Mayor and the
Councillors of Invercargill City Council and Others, 1996, 1.7C.
a4 Standing Orders CommittelReview of the Operation of the Sanding Orders, 1999, 1.18B, p.16.
4 Ppenalties the House could impose included imprismt, fine, censure, exclusion from the
precincts of Parliament, and requiring an apology.
Amendments were made to tBending Orders of the House of Representatives on 8 September
1999.
a7 Standing Orders CommittelReview of the Operations of Standing Orders, 1999, | 18B, p.16.

46



Autumn 2007 Limits to Select Committee Investigai — NZ Perspective 183

Conclusions

In recent years select committees have been inoghasexercising their
investigatory powers in an adventurous and condttosrial way. Naturally this has
resulted in challenges from those who feel thagrgsts have been affected by the
committee’s actions. This is especially the caserahhe institutions investigated
are either non-governmental or, although they arthé government sector, have
normally enjoyed a high degree of independence.

It remains unclear where the boundaries lie wigard to committee investigations.
This is partly because there has been no definda@sion in the courts on this
matter, but also because committees have not asityenpted to test the full
potential of their parliamentary inquiry powers. ¥vé@ outside bodies have
challenged the actions of a committee on the hafsés possible conflict between
statutory or common-law rights and the powers décdecommittees, committees
have tended to respect these rights and have Ihptdated their powers.

It is likely that the next few years will see sd¢leommittees continue to test the
boundaries, and it is reasonable to assume treatMliprompt further opposition.
Ultimately these developments can be viewed asrbgfaa wider evolutionary
process in which the boundaries of Parliament’®étigatory powers have been,
and continue to be, explored. A



