The Practice of Proroguing the Parliament and
the Effect on Parliamentary Committees’

Anna Dacre

Introduction

The power of Parliamentary committees to meet Walg prorogation of the
Parliament has been an ongoing debate. In 200dstiablishment of a controversial
Senate inquiry, following the proclamation of thev@rnor-General setting the day
and time to prorogue the Parliament and dissoleeHbuse of Representatives,
reopened that debate.

This paper examines the right of the Senate andcatemittees to meet. It
summarises the procedures of proroguing the Pahamnd dissolving the House
of Representatives, and the timing of these pragesdim 2001 and 2004 amidst the
‘children overboard’ affair. It also considers imidf the timing of the two
proclamations issued in 2007.

The 2001 Election and a Certain Maritime Incident

On 5 October 2001 the announcement came that dieedeclection had been called
and the Parliament was to be prorogued and thedHofuRepresentatives dissolved
on 8 October.

However on 7 October, following the announcementha election but before
prorogation and dissolution, several Australian &owment Ministers were advised
that asylum seekers aboard the SIEV 4 had throwdreh overboard in an attempt
to thwart Australian efforts to return the boat hwdonesia. The story with
‘authenticating’ photographs was widely publicisedhe medid.

# This paper was produced as part of the ANZACA®irse, and has been double blind refereed to
academic standards.
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Throughout the 2001 federal election campaign thend® Minister and Senior
Ministers contended that the original advice predido them (that children were
thrown overboard) had never been retracted. At no paiot po the election on 10
November did the Prime Minister publicly acknowledthat he had had any
communication which could indicate that there deul®garding these original
reports.

Following the 2001 election, it became apparent the claims of children having
been thrown overboard were misleading. The Senatableshed the Select
Committee on a Certain Maritime Incident to examissues surrounding the
‘children overboard’ incident and inquire into thdvice given to Ministers and the
Prime Minister. The Senate report found that

... Mr Reith deceived the Australian people during 2001 Federal Election
campaign concerning the state of the evidencehtoclaim that children had been
thrown overboard from SIEV 4.

It is not possible to make a finding on what tharérMinister or other Ministers
had communicated to them about this incident dubedimitations placed on this
inquiry by the order of the Cabinet for ministers&ff not to give evidence.

The 2004 Election and the Scrafton Evidence

In August 2004, amid speculation regarding the rederal election, the children
overboard affair resurfaced. On 16 August, Mr Mah&crafton, a Ministerial
Adviser to the Defence Minister at the time of #ifair alleged that he had spoken
with the Prime Minister three times on the everoh@ November 2001 (three days
before the election) and had advised him that dadfnasylum seekers throwing
children overboard were unsubstantiated.

Scrafton claimed that he had told the Prime Mimjsteer alia:

that the photographs that had been released y@atbber were definitely of the
sinking of the refugee boat on October 8 and naingfchildren being thrown into
the water; and that no one in Defence that [helt @gth on the matter still
believed any children were thrown overboard.

Following the publication of Scrafton’s claifigihe Sunday Herald Sureported
that:

... the Government was plagued by poor polling andisoed allegations over the
children overboard affair.

2 A Certain Maritime IncidentReport of the Senate Select Committee on a @ekaritime
Incident, 23 October 2002, p.xxiv.

® Mike Scrafton, Letter tdhe Australian16 August 2004

4 ‘Poll crisis talks'Sunday Herald Syr29 August 2004, p.3; ‘Push to Quiz StaBynday Canberra
Times 29 August 2004, p.14; ‘PM’s Moment of TrutBunday Age29 August 2004, p.13.
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An October 9 poll would allow the Government to idvparliamentary scrutiny
and capitalise on the euphoria surrounding AustsalDlympic success.

The Governor-General’s Proclamation — to Sit or Nt Sit

That afternoon, on Sunday 29 August, and priordth lHouses resuming on the
Monday, the Prime Minister made the long anticigatkive to the Governor-
General’'s residence. The proclamation issued trmt dnnounced that the
Parliament would be prorogued at 4:59 pm on Tue&iayAugust 2004 and the
House of Representatives dissolved one minute &t& pm. A general election
would be held on"®October.

Technically the Parliament and House of Represgetatontinued to operate on
Monday 30 August through to close of business (@ minute before at 4:59 pm)
on Tuesday 31 August. However, the Speaker madddtision for the House not
to sit and no business was conducted over this timeffectively ending the

business of the House two days before its disswludind the prorogation of the
Parliament.

Mr Andrew [the Speaker of the House] says ... liaHoward advised there was
no outstanding legislation to consider, the Spea&asulted the Clerk who said it
would be extraordinary for the House to sit afteretection date had been
announced.

In response to a question regarding the rationaleallowing the Senate to sit
during those two days, the Prime Minister replied:

Well the Senate of course is not controlled by@ogernment, and it's in the

hands of the non-Government parties as to whellgeSénate sits because there’s a
standing resolution. It can only sit for two dagsause the prorogation takes effect
on Tuesday afternodh.

Thus the effect of the Governor-General’s proclaomatvas for the House of

Representatives tact as thougtit were dissolved from the Monday morning, and
for the Senate to conduct business as usual urdgilogation on the Tuesday

afternoon.

Committee Business — a New Inquiry

Senators took their places in the Senate for thalysocedures and business of a
sitting day. The Senate passed the motion estalish Select Committee to

® ‘Poll crisis talks'SundayHerald Sun 29 August 2004, p.3.

6 ‘Election 2004: Senate establishes another iggnto ‘children overboard’ affair / House of
Representatives rise$M transcript, 30 August 2004.

" Prime Minister the Hon John Howard MRederal Election 2004Transcript of Press Conference,
29 August 2004.
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inquire into the Scrafton evidence. The inquiry vgagen a reporting date of 24
November 2004 and was directed to inquire intoraport on:

Matters arising from the public statements mad&byer ministerial staffer, Mr
Mike Scrafton, about the conversations he had thighPrime Minister, Mr
Howard, about the ‘children overboard’ affair oN@vember 2001 and the
implications of these statements for the findingthe Select Committee on a
Certain Maritime Incidert.

The Committee met in private for the first time thre evening of Monday 30
August and on the Tuesday conducted a four houliqphearing with Scrafton and
two other witnesses. Committee Chair Senator Rddeytstated that:

In light of today’s evidence, the Committee hasidied to invite a further four
witnesses to give evidence at a public hearingtsdheduled after the Federal
election?

Following the hearing the Parliament was prorogatd:49 pm and, one minute
later at 5 pm, the House of Representatives wasldixd.

Two days following dissolution, on 2 September, 8enate Committee wrote to
four individuals inviting them to appear at a paltiearing to be held some time
after the federal election. All four individualsdiieed the invitation to appear and
the Committee did not attempt to subpoena themitaesses’

The sequencing of these events — the Governor-@krssuing the proclamation

two days before dissolving the House of Represieestthe decision to prorogue
the Parliament one minute before dissolving the ddoaof Representatives, the
establishment of the Senate Scrafton inquiry ong lbblefore prorogation and

suggestions that it may meet subsequent to praovgat raised several procedural
guestions.

Proroguing the Parliament

While the life of a Parliament may be divided imtamumber of sessions, it is now
usual practice for Parliaments to consist of orssisa only*!

HoR Practicecites the following description from the'22dition ofErskine May’s
Parliamentary Practice on the constitutional and parliamentary nature of
prorogation:

® Report Senate Select Committee on the Scrafton EvidénBecember 2004, p.1.

® Senate Select Committee on the Scrafton Evidéviedja releasel September 2004.

10 One of the individuals invited to appear waskioa Peter Reith, former Minister for Defence.
There ensued considerable debate regarding therppduiee Senate Select Committee to either
invite or subpoena a former Minister to appear ttbe Committee to respond to questions
relating events that took place while in his capyaas a federal Minister.

1 HoR Practice ed. | C Harris, § edn 2005, p.226.
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The prorogation of Parliament is a prerogativecdthe Crown. Just as Parliament
can commence its deliberations only at the timeoeyded by the Queen, so it
cannot continue them any longer than she pleses.

Odgers’ Guide to Australian Senate Practitereafter referred to &dgers also
notes that the commencement and termination oficsesf the Parliament,
following prorogation of the Parliament or dissabut of the House, are determined
by the Governor-General under section 5 of the @otisn.”> HoweverOdgers
goes on to note that the regulation of proceedimgsmatter for each House of the
Parliament to determine.

The effect of proroguing the Parliament is to bratigproceedings and business on
the Notice Paper of the House of Representatives tend and the House may not
meet again until the date nominated in the proctema® It is current practice that,
following prorogation of the Parliament, the Senddes not meet again until the
date for the subsequent session of the Parliareéhlyshe Governor-General.

However, two key arguments have been put forwappauing theright of the
Senate to meet. The first suggests that, althowghafent is a collective entity
comprising three parts, these parts are constitugthier than subordinate and
consequently all do not cease to exist followingrpgation.Odgersasserts that:

Under the Australian constitution, however, theséhparts of the parliament are
constituted independently of each ... In so faprasogation prevents the
Parliament as a whole from operating it has theceif temporarily suspending
those pscl)gvers and functions of the Parliament #xgire the coordinate actions of
its parts.

The second key argument noted ®ggersconcerns the continuing nature of the
Senate:

The six-year term of senators and the retiremehatifthe Senate every three
years means that the Senate is a continuing bodyhe continuing nature of the
Senate is reflected in the standing orders and otfers of continuing effect.

While asserting its right to meet following prortiga, the practice of the Senate
has been for it to rise at the time that the Pawdiat is prorogued and to not sit
again until the Parliament resumes a new session.

12 Raphael, D.D. et aErskine May's Parliamentary Practi@8® edn 2004, London, Butterworths
Tolley, p.225.

13 Odgers ed. H. Evans, fledn 2004, p.498.

4 HoR Practice ed. | C Harris, 8 edn 2005, p.227.

15 Odgers ed. H. Evans, fledn 2004, p.500.

6 Odgers ed. H. Evans, fledn 2004, p. 501.
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Dissolving the House of Representatives

Whereas a prorogation terminates the session dri@afent, dissolution of the
House of Representatives terminates the governraedt must therefore be
followed by a general election of the House. Howgees with prorogation, there
are divergent views on the right of the Senate éetnfollowing dissolution of the
House.

Although the Senate has not met following dissolf the HouseQdgersasserts
the constitutional right of the Senate to meet:

A dissolution of the House of Representatives méaais for a period of time, one
of the components of the parliament ceases to anisthus the Parliament cannot
perform those functions for which all three pars @equired, principally the
enactment of legislation. There is no constitutiggravision or doctrine, however,
that would prevent the Senate from meeting for legyslative purpose¥.

House of Representatives Committees

In relation to the operation of Parliamentary cotbees following prorogation,
HoR Practicestates that:

Committees of the House and joint committees appdiby standing order or by
resolution for the life of the Parliament contirineexistence but may not meet and
transact business following prorogation. Committ@hese tenure is on a sessional
basis cease to exist. Statutory committees continegistence and may meet and
transact business if, as is the normal practieeAitt under which they are
appointed so provid¥.

Prorogation prevents House committees from meetingconducting business,
although they continue to exist. The effect of dis8on is for all House of
Representatives committees, whether establishegdmjution or Act, to cease to
exist.

Senate Committees

The Senate observes a different practice in redardthe appointment of
Parliamentary committees and their operation foit@w prorogation of the
Parliament.Odgers notes that ‘The Senate has asserted since 190tigtmeto
empower committees to meet during the recess whlldws a prorogation®®

In asserting the right of Senate committees to ymbetSenate maintains that it has
the power to pursue non-legislative functions,udahg debating public affairs and

17 Odgers ed. H. Evans, fledn 2004, p.500.
8 HoR Practice ed. | C Harris, $ edn 2005, p.227.
9 Odgers ed. H. Evans, fledn 2004, p.501.
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inquiring into matter of concerns, principally tigh the Senate committee system.
It follows then that the Senate position is that:

While the Senate has not met at any time duringkwtiie House of
Representatives was dissolved nor in the recelssvioly a prorogation, Senate
committees have often done so. The standing omtepower most standing
committees of the Senate to meet during recess@ne of the relevant provisions
refer explicitly to the period of a dissolutiontbe House of Representatives. It is
usual for Senate select committees to be given ptwmeet during recess and
following dissolution of the Hous?.

Consequently the motion to establish the SenatecS€lommittee on the Scrafton
evidence included the following clause:

That the committee and any subcommittee have ptmsend for and examine
persons and documents, to move from place to placi, in private or in public,
notwithstanding any prorogation of the Parliamerdiesolution of the House of
Representatives, and have leave to report fromtintiene its proceedings and the
evidence taken and such interim recommendatioitaasy deem fif’

However there is a history of debate from the 1%t 1980s concerning the right
of the Senate and of Senate committees to meeaiwiolf prorogation of the

Parliament and dissolution of the House of Reprtesers. Opinions range from
those that refute the power of the Senate or itsnaittees to meet, to those that
maintain both the Senate and its committees mayt, na@el those that suggest
Senate committees but not the Senate may meet.

Neither the Senate nor its Committees may Meet

Opinions refuting the right of the Senate to meavehbeen put forward by
Professor Sawer, Attorney General Greenwood andci®oiGeneral Ellicott.
Professor Sawer, from the Australian National Ursitg, in an opinion dated 1969,
contends that:

... once the House of Representatives is dissolvddrusection 5 of the
Constitution, the ‘Parliament’ ceases to exist smdoes the possibility of the
Senate continuing to function as an independentapdrate entity until a
‘Parliament’ is again in session pursuant to thgoagment of a time by the
Governor-General under sectio’s.

Sawer argues that, while the sittings of the Hoasedn the control of each House
during sessions, the dates to begin and end sesaienestablished for the whole
Parliament, and do not take place separately foin use. Sawer is silent on the

20 Odgers ed. H. Evans, ledn 2004, pp.500-501.

2L Appointment of the Senate Select Committee orStivafton Evidence 30 August, 2004, Senate
Journal 162, p.3954.

22 Odgers ed. H. Evans, fledn 2004, p.505.
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matter of Senate committees meeting during the ogerdf dissolution or
prorogatior?

Solicitor-General Ellicott concurs with Sawer aidan opinion dated 23 October
1972, provides a number of arguments to suppost ¢binclusion®* Firstly, he
refers to section 1 of the Constitution which engiées the organic unity of the
Parliament and maintains that, in setting out thtegsee bodies, the Constitution
follows the basic notion of the Parliament at Wesster. Therefore:

It is axiomatic that none of these constituentpalbne, constitutes the Parliament.
Without the other, any one of them is powerlegsass any law. The function of
each is to act in concert with the oth&ts.

The second point made by Ellicott relates to sacfoof the Constitution which

gives the Governor-General the power to deterntiediming of the sessions of the
Parliament, and to prorogue the Parliament and oldiss the House of

Representatives. Ellicott reasons that the referém section 5 of the Constitution
to dissolving the House of Representatives (rathan the Parliament) is to
distinguish between a dissolution of the House amtbuble dissolution, which is
provided for in section 57. He states:

However, even though s. 5 only speaks of the diisol of the House of
Representatives | have no doubt that, when itisalived, the Federal Parliament is
also dissolved, for until a new House of Repredesats is elected there are in
existence only two of the three bodies which aeerdpositories of the legislative
powezr6 of the Commonwealth under s. 1. As is cleaitwo can act without the
third.

In regard to the Senate meeting following proragatof the Parliament, Ellicott
also concludes that the Senate does not havegthitetoi meet. He refers again to the
United Kingdom (UK) precedent whereby following pwgation:

Not only are the sittings of Parliament at an batlall proceedings, pending at the
time are quashed except impeachments by the Comamahappeals before the
House of Lords ... Once the [Australian] Parliamenpriorogued, | think each
House would be affected in the same way as the Okir@ons. Section 49 of the
Constitution, in my view, has this effect?’..

z Paper tabled in the Senate, 22 October 1984 0SIPK 6, p.1275 (Opinion of Professor Sawer,
1969).

24 paper tabled in the Senate, 22 October 1984 0SIPM 6, p.1275 (Opinion of Solicitor-General
Ellicott, 23 October 1972, p.2).

%5 paper tabled in the Senate, 22 October 1984 0SIPM 6, p.1275 (Opinion of Solicitor-General
Ellicott, 23 October 1972, p.2).

26 paper tabled in the Senate, 22 October 1984 0SIPM 6, p.1275 (Opinion of Solicitor-General
Ellicott, 23 October 1972, p.4).

27 paper tabled in the Senate, 22 October 1984 0SIPM 6, p.1275 (Opinion of Solicitor-General
Ellicott, 23 October 1972, p.5).
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Ellicott concludes that between sessions Senatantivees should not be able to
exercise any powe?é.

The opinion of Attorney General Senator the Hon.Jl. Greenwood, dated
24 October 1972, also concludes that neither tmat8enor Senate committees can
sit or lawfully transact business during the digtioh period?® In providing his
opinion to the President of the Senate, he attaEhentt's opinion and maintains
that the Parliament is constituted as an organid wahmole union under the
Constitution.

Both the Senate and its Committees may Meet

Professor Colin Howard and Mr Harry Evans, thenriClessistant of Committees
in the Senate, assert the right of both the Searadeits committees to meet during
the period of dissolution or prorogation.

Professor Howard’s opinion, dated March 1973 agteasthe coordinate parts of
the Parliament cannot legislate in isolati8riHowever he contends that this does
not prevent them from performing their own partauiunctions at different times.
Howard suggests that the continuity of parliamgngovernment has now been
established and so there is no longer a reasorpatiyamentary business should be
concluded within a single session or indeed withgession at all.

On the matter of Senate committees meeting follgvdissolution or prorogation,

Howard refers to section 49 of the Constitutionthe@athan examining if the 1901
British Houses had the power to authorise comnstteemeet during recess of the
Parliament, he argues that there is nothing tocatdi a contrary power. He also
argues that the practice of the Australian Parli@nias been to define and gain
powers by assertion, within the words set out oiises of the Constitution.

From this approach Howard concludes that no otlarsttuent part of the
Parliament can prevent the Senate from performiagconstitutional functions.
While unable to participate in the legislative @ss during a recess, as this process
requires the contemporaneous coordination of opfaets of the Parliament, the
Senate is still able to meet and perform its ofbactions — including committee
work.

28 paper tabled in the Senate, 22 October 1984 0SIPM 6, p.1275 (Opinion of Solicitor-General
Ellicott, 23 October 1972, p.7).

2 Odgers ed. H. Evans, fledn 2004, pp.504-5.

30 paper tabled in the Senate, 22 October 1984 0SIPX 6, p.1275 (Opinion of Professor Howard,
March 1973).
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Following Howard’s 1973 opinion, J. R. Odgers rdisenumber of other arguments
in support of the Senate and its committees me&ti@ylgers acknowledges the
Australian Parliament’s relations to the Westminstedel, but also asserts that:

... it would be unreal to expect kindred [Australidegjislation to follow slavishly
all Westminster interpretations and applicationtheflaw and custom of
Parliament?

Odgers concedes that section 49 of the Constitugders to the powers of the
House of Commons unless otherwise declared. Howsweargues that section 50
of the Constitution provides that each House makearibeir own rules and orders
with respect to the conduct of their business &gl he contends, recognises that
the Australian Houses of Parliament ‘would necelysbuild up conventions and
practices of their owrt>

Odgers summarises his arguments in support of #r&at€ and its committees
meeting:

(1) The Senate is a continuing body and is nobtliesl upon dissolution of the
House of Representatives. ...

(2) The ‘organic whole’ theory that the two Houties and die together finds
no support in the Constitution because sectiones dot expressly provide
that, upon a dissolution of the House of Represierts the ‘Parliament’ as
a whole ceases to exist. Nor does the Constitatkpmessly provide that, by
reason of dissolution of the House of Represemstineither the Senate nor
its committees can continue to function.

(3) The Senate’s inter-session right to transaahwtn business following
dissolution of the Lower House makes even moreestiresn in the case of
prorogation of the Parliamefit.

Odgers concludes that:

It would be harmful to the proper and efficientdtioning of the legislature and
the independence of the Senate, if urgent and it@piocommittee inquiries by
Senate committees should come to an unnecessafphap to four months while
the other arm of the legislature — the House ofrBsgntatives — was engaged in
an electior?®

st Odgers, J R, ‘Power of Committees to FunctioniiuProrogation or DissolutionThe Tablevol
XLII 1974.

32 Odgers, J R, ‘Power of Committees to FunctioniiuProrogation or DissolutionThe Tablevol
XLII 1974, p. 34.

33 Odgers, J R, ‘Power of Committees to FunctionifuProrogation or DissolutionThe TableVol
XLII 1974, p.34.

34 Odgers, J R, ‘Power of Committees to FunctioniiuProrogation or DissolutionThe Tablevol
XLII 1974, p.38

35 Odgers, J R, ‘Power of Committees to FunctionifuProrogation or DissolutionThe TableVol
XLIlI 1974, p.38
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Odgers’ arguments seem predicated on what he @ysside practical and sensible
means for the Australian Senate to operate. Thigoissistent with Odgers’
approach that asserted powers and convention skhetedmine practice:

... as has been shown, with the development of itatittee system and the need
for continuity of inquiries during the months whitxe House or Representatives is
dissolved for election purposes, it was a logical aecessary step for the Senate
further to develop its customs by resolving thahoottees have power to function
notwithstanding any dissolution of the Lower HouBeus does the law and
custom of Parliament evolvé.

Supporting both Howard’'s and Odgers’ opinions, 984 the Senate Clerk
Assistant of Committees, Mr Harry Evans, summaragdollows the right of the
Senate and its committees to meet:
(a) itis wrong to equate a dissolution of the Bof Representatives with a
prorogation, and the Senate and its committeesmesgf after a such
dissolution;
(b) in any case, the Senate and its committeesnnesy after a prorogation;
(c) itis not tenable to maintain that the Senat@mittees may meet during a
period during which it is claimed that the Senatymot meet: if Senate
committees may meet after prorogation, the Serstenaay meet; and
(d) the Senate may authorise, in advance of tee@ipt, the publication with
absolute privilege of reports of its committees;rese —
i. thisis in accordance with the Parliamentaryd?apct; and
ii. the power to authorise the publication of awgument with absolute
privilege is one of the powers of the House of Camsiadhering to
the Senate by virtue of section 49 of the Consitut’

The Senate may Not Sit but Senate Committees magtMe

Solicitor-General Dr Griffith, in an opinion dat&October 1984, agreed with the
earlier opinions of Greenwood and Ellicott that 8enate was not empowered to
meet during the period following dissolution or prgation. Griffith considers that,
when one of the Houses is dissolved, there carobexercise of legislative power
as there are in existence only two of the threstitorent bodies of the Parliaméfit.

| reject [Howard's] Opinion’s conclusion that therfite may continue to sit after
the Parliament has been prorogued or the HousemfeRentatives dissolved.
Whilst it is not the case that during the periogaprorogation of the Parliament or
dissolution of the House of Representatives ana@dnemencement of the next

36 Odgers, J R, ‘Power of Committees to FunctiorirduProrogation or DissolutionThe Tablevol
XLII 1974, p.40.

87 Paper tabled in the Senate, 19 October 19849 SI23 18, p.1270 (Opinion of Mr H. Evans, Clerk
Assistant of Committees in the Senate, 18 Octob8d )L

38 paper tabled in the Senate, 19 October 19840 SII238 18, p.1270 (Opinion of Solicitor-General
Griffith, 9 October 1984, p.6).
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session of the parliament, the Senate ceasesdip e Senate cannot continue to
sit after the end of the session of the Parliarfient.

However Griffith dismisses the extrapolation of sthargument to Senate
committees:

The Senate, as part of the parliament in whichegslative power of the
Commonwealth is vested, is prevented from sittinghle terms of the Constitution
itself. It does not follow that the position of tBenate committees is similarly
determined.

As to this aspect, there is no express constitatiprohibition against either House
of Representatives authorising a committee, oirda gmmmittee, to sit between
sessions ... there is no specific prohibition & @onstitution to prevent the Senate
autklgrising its committees to sit after a sessiom parliament is brought to an
end.

Griffith concludes that the Senate is able to ezerche power to authorise
committees to meet, even though it may not do salfifollowing prorogation or
dissolution®*

Senate Resolution that Committees may Meet

In 1984, the Senate debated its own right and itité of its committees to meet
following dissolution of the House of Representagivand / or a prorogation of the
Parliament. The opinions of Griffith, Evans, Sawéi|icott, Greenwood and

Howard were tabled, and the following motion wa®reually passed by the
Senate:

That the Senate declares that where the Senaesanmittee of the Senate which
is empowered to do so, meets following a dissatutibthe House of
Representatives and prior to the next meetingaiftouse, the powers, privileges
and immunities of the Senate, of its members arit gbommittees, as provided by
section 49 of the Constitution, are in force inpexs of such meeting and all
proceedings theredf.

Following this resolution, Senate committees hagitarly met and taken evidence
in the period after prorogation of the Parliamend aissolution of the House of

Representatives. However, despite asserting itd tgmeet and at least carry out
non-legislative functions, the Senate has not roeing a period of dissolution or

prorogation.

% pPaper tabled in the Senate, 19 October 198495128 18, p.1270 (Opinion of Solicitor-General
Griffith, 9 October 1984, p. 8).

40 paper tabled in the Senate, 19 October 19840 SIi238 18, p.1270 (Opinion of Solicitor-General
Griffith, 9 October 1984, p.10).

41 paper tabled in the Senate, 19 October 19840 SI23 18, p.1270 (Opinion of Solicitor-General
Griffith, 9 October 1984).

42 Senator Durack, 22 October 1984, SJ No.124 1B276.
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The Practice of Prorogation

Between 1928 and 1990 Parliament was not expregstyogued prior to
dissolution of the HousE. Since 1993 it has once again been the practice to
prorogue the Parliament prior to dissolution. I feeen suggested that the revival
of this practice is in response to the debate coimug the power of the Senate to
meet during this period. Denis O’Brien comments:

... the act of prorogation may be seen as a coneessibe longstanding advocacy
of the Clerks of the Senate, James Odgers and Haemys in particular, that the
Senate could sit and its committees could fundtispite of a dissolution of the
House of Representatives ... Whether or not the PMiméster conceded any
validity to the argument of the Senate advocateqrbrogued the parliament as a
whole to make absolutely sure that the Senatedtidheet and transact business
under parliamentary privilege in the politicallynséive period leading up to the
general election¥’

While Odgersand others still claim the right of the Senatsitand carry out non-
legislative functions following prorogation, it aggrs from practice that the Senate
is highly unlikely to do so. Despite the assertigthts of the Senate to meet, even
Odgers concedes that proroguing the Parliament has tlaetipal effect of
terminating debate in the Senad&gerscomments:

A government can normally use its compliant pargjarity in the lower house to
adjourn that house, but where such a majorityakitey in the second chamber
prorogation may be the only means of avoiding enalsaing parliamentary debate
or inquiry ... The potential for misuse of the mvadds significance to the
question whether prorogation prevents the Senagtingd®

Consequently the question as to the power of theatBeto meet following
prorogation remains largely a theoretical matteprafcedure, rather an issue to be
tested by a change in practice.

2004 — Prorogation and Privilege

The 2004 proclamation remains an interesting phemam in the history of
prorogations as it could have tested the righthef $enate to meet and the rights
and privilege of Senate committee hearings.

43 During this time the proclamation dissolving theuse also contained a phrase discharging
Senators from attendance. The practice was disa@diafter 1990 as ‘[t]his phrase had no
constitutional basis and arose from a misundersigraf the procedures and previous
proclamations ... In 1990 the Clerk of the Senatevdtes fact to the attention of the Official
Secretary to the Governor-General’ and the praste discontinuedddgers ed. H. Evans, 11
edn 2004, p.499.

44 O'Brien, Denis ‘Federal Elections — The Strangs€of Two Proclamationg?ublic Law Review
vol 4(2)1993, p.82.

5 Odgers ed. H. Evans, 1ledn 2004, p.499.
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The timing of the proclamation, issued two daysobefthe Parliament was to be
prorogued and the House dissolved, drew criticisbmfthe Opposition and other
quarters. Senator John Faulkner, Leader of the Sip@o in the Senate, issued a
media release questioning the reasoning behintirttieg of the proclamation and

the prorogation:

Labor questions the decision of the Prime Ministeput in place a procedure
whereby the House of Representatives will be dffelstdissolved as of today, but
parliament will not be prorogued until late Tuesday

Because of this bizarre arrangement, accordingviza from the Clerk of the
Senate, there is no alternative but for Senatedoeed with its sitting on Monday
and Tuesday

If the Government does not want the Senate tavhiy,didn’t the Prime Minister
prorogue the Parliament today?

The only possible explanation is that he’s runr@mgy from scrutiny in the House
of Representative®.

Reporting on the progress of the Senate Scraftqniryy an article inThe Age
commented that Senate committees could continugnlgsahroughout the election
campaign and:

Greens leader Bob Brown even raised the prospeetafling the Senate during
the campaign if matters of ‘national importance’'eeged from the overboard

; AT

inquiry.

Should the Senate have been recalled, or if heafimgthe Scrafton inquiry had
taken place following dissolution of the House, thatter of the Senate right to
meet and parliamentary privilege may have beeredeQdgershas refuted any
suggestion that parliamentary privilege is not edesl to evidence taken during
committee inquiry hearings over this period, statimat:

On many occasions, Senate committees have contthagdactivities after the
dissolution of the House of Representatives orquation of Parliament, including
by taking evidence and presenting reports. Thelatesprivilege of these activities
has not been called into question and the praitinew firmly entrenched in
standing orders as well as being confirmed by datday resolutior{®

However Ellicott has cautioned that if a Senate mibee met following
prorogation and this was found to not be a propedpstituted meeting, then
witnesses who appear before a committee and gidersse may not be entitled to
the protection of parliamentary privilege. This Wwbdeave witnesses open to
incriminating themselves in evidence given or fogit evidence to be actionable at
the suit of third parties. Similarly, Senators mayt be afforded parliamentary
privilege for any statements made by them duringrodtee hearings.

46 Senator John Faulkné3enate SittingMedia release 29 August 2004,
47 Scrafton ready for new Senate inquiffie Age 30 August 2004, p.9.
8 Odgers ed. H. Evans, 1ledn 2004, p.379.
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Ellicott goes on to suggest that ‘[w]itnesses wherevsummoned to give evidence
would, of course, be well advised to refuse to do*sHe concludes his opinion
with the following cautionary note:

In the circumstances, therefore, Senators migtgidenthat the interests of the
public and the Senate would be best served ibitsrgittees ceased to function on
dissolution of the House of Representatives anill Ratliament reassembl&$.

In 2004 the Senate did not meet following proragator dissolution, and in the
Senate Scrafton inquiry additional hearings werglently scheduled to take place
after the federal election. It would seem that @Brwas correct in his 1993
summation that the ‘opportunity to test the issu¢hie Australian High Court may
Now never arise’:

2007 — Prorogation and Electoral Rolls

In 2007 election lead up, there was no comparaleren overboard incident to
influence the announcement or timing of prorogatéomd dissolution. However,
when the election announcement came, it did breitk what had become
established practice.

On Sunday 14 October 2007, it was announced threatPdrliament was to be
prorogued at noon on Monday 15 October but the ElofiRRepresentatives was not
to be dissolved until noon on Wednesday 17 Octolihile the practice of
proroguing the Parliament was continued in 200%yas unusual to provide two
days between prorogation and dissolution.

The effect of the early prorogation was that neithouse sat in the period
following the election announcement and beforedigeon of the House. While
the Senate does assert its right to meet duringpbgation, there was little on the
Senate agenda to justify its meeting at that ting given that the Coalition had a
majority in the Senate at that time, there waskehito be a push for the Senate to
debate any business that may be critical of theeGowent.

The effect of the later dissolution of the Housesw@ extend the period for first
time voters to register on the electoral roll. Giespassed ifihe Electoral and

Referendum Amendment (Electoral Integrity and OMeasures) Amendment Act
2006meant that the deadline for first time voter enratinis now 8 pm on the same

4® paper tabled in the Senate, 22 October 1984 0SIPK 6, p .1275 (Opinion of Solicitor-General
Ellicott, 23 October 1972, p.10).

%0 paper tabled in the Senate, 22 October 19840SIPK 6, p .1275 (Opinion of Solicitor-General
Ellicott, 23 October 1972, p.10).

%1 O’Brien, Denis ‘Federal Elections — The Strangs€of Two ProclamationsPublic Law Review
vol 4(2)1993, p. 83.
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day the writs for the election are iss?édBy announcing the election date on
Sunday and proroguing the Parliament on Monday, Rhiene Minister ended
debate in the Parliament but extended until Wednesithe day of dissolution) the
cut-off for first time voters to enrol.

Summary

The timing of the 2004 Governor-General's proclaoraand the establishment of
the Scrafton inquiry, following the election anneament but prior to prorogation,
indicates that the debate over the right of thea&eand its committees to sit is by
no means resolved.

As events unfolded in the Scrafton inquiry, thauéssvas sidestepped once more
and the matter of parliamentary privilege for comteds meeting during this period
was not tested.

Similarly in 2007, the two proclamations and the tdays separating prorogation
and dissolution provided the opportunity for thex&e to act on its asserted right to
meet following prorogation. However, with no pregsibusiness to attend to, the
Senate did not break with practice and test itsréss right.

Though prorogation may regarded by some as litteenthan a formality prior to
dissolution, the 2004 and 2007 proclamations indiéaforms part of procedural
debates around the Senate’s right to meet, antntirey of prorogation continues
to be used to effect. However, as with many aspettustralian politics, this
debate may never reach a constitutional show-dawrwill likely remain a
procedural game of manoeuvrings where the rightprattice and privilege are
touted — but not tested. A

52 Prior to this Act first time voters had seven sifipm the issue of the writs in which to enrol.



