New Zealand Parliament — Battles over
Election Campaign Financing

Colin James

Since shortly before the 2005 election the New &l Parliament and parties
represented within it have wrestled with the rugsverning election campaign
spending. How much, if any, of the funds allocated MPs and parties for
parliamentary work can be used for what amountddctioneering and when? And
what rules should there be around donations totigalli parties for election
campaigning and activities by non-parties whichpsurpor attack parties?

In June 2005 the Auditor-General issued a repogawernment and parliamentary
publicity, including the use for electioneering fifnds available through the
Parliamentary Service to parties and MPs for ‘pamkntary purposes’. The
election was called shortly afterwards and Parligamy Service’s governing body,
the Parliamentary Service Commission, headed byspeaker and with all parties
represented on it, deferred action until aftereheetion. The Commission took its
cue from a reference in the Auditor-General’s repihiat that would be an
appropriate time to review the rules. After thecttn the Auditor-General
launched an official inquiry and concluded that @dinall parties represented in the
House before the election had used parliamentargifig for campaign material
and that that was a misuse of parliamentary fumdsthe Parliamentary Service
had erred. Acting in his capacity as Controller,icihrequires Parliament to
respond, the Auditor-General in October 2006 deredrsattion.

At the heart of the inquiry was the Labour partpkedge card’, a credit-card-sized
card containing a short list of ‘pledges’. The panad issued such a card in the
1999 and 2002 election campaigns. The Auditor-Gereamcluded that this — and
a range of other activities by all except one \@mall party, the Progressive party
— were electioneering and therefore a misuse ofdifh intended for
parliamentary activities. According to the Audi@eneral, Labour was the biggest
offender, at $NzZ452489, but some smaller partiesd haroportionately
commensurate overruns.

*Convenor, ASPG, New Zealand Chapter.
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All the parties hotly contested the findings. Afisisted they had cleared all
expenditure with the Parliamentary Service and thatefore it was above board:
the Parliamentary Service’s reading of the ruledusied advertising material that
explicitly asked for funding or votes or party mesnghip but included material that
contained information about policies and promiddsreover, similar spending in
earlier elections had not been queried by the Audieneral. An opinion

commissioned by the Speaker from an eminent QClegal commentator, Jack
Hodder, essentially supported the parties’ inteagpi@n, thus running counter to the
Crown Law Office opinion on which the Auditor-Geakrelied: Hodder in essence
said it was extremely difficult to distil politicaind electoral activity out of an MP’s
activities because MPs are by their very naturdipal every bit as much as they
are parliamentary and noted that the parliamenalgs did not have a different
application in the official three-month campaignipgriod in which campaign

spending was controlled and limited under the BlettAct, which was a focus of
the Auditor-General’s approach.

To no avail. In the court of media and public opmithe Auditor-General carried

great authority as an independent watchdog angartees were judged to have had
their snouts in the trough. Whatever the rules,stidy had misused taxpayers’
money for personal and party advantage. While &asnt passed legislation
validating the expenditure, in order to remove éssaf lawfulness, it did so on the
understanding that the parties would pay the mdraek. They did, except for New
Zealand First, which donated the money to the olild hospital in Auckland, only

to have it returned because the hospital's govgrbowdy considered it a publicity

stunt.

The result was a revision by the Parliamentary iSer€ommission of the funding

rules to exclude ‘electioneering’, defined as ‘ésill’ seeking support for a

candidate or party, encouraging someone to joiartywr soliciting subscriptions.

The rules published on 25 October 2007 and brougbteffect on 1 December
2007, now spell out at length what ‘parliamentangibess’ is and is not. Parties
and MPs report that the Parliamentary Servicekimgga very cautious approach to
approvals. Nevertheless, the Speaker said whenypgatng the new rules that
they ‘largely confirm the status quo for fundingiaservices’.

The Auditor-General’s report caused the Labourypaohsiderable embarrassment
with voters. But Labour was to get itself into mwebrse odium with its attempts to
tighten the Electoral Act rules on campaign speqdin

Late in the 2005 campaign it was revealed thatréudusive sect, the Exclusive
Brethren, was anonymously pamphleteering and telephcanvassing against
Labour and the Greens and that it had had priccudsgons with the National
leader, Dr Don Brash. The Brethren were said toehgpent $NZ1 million, a
considerable addition, in effect, to National’s gaign effort.
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Labour and the Greens were understandably annaygd_abour in due course
developed legislation to control such interventionthe future. It produced the bill
in May 2007 — and ran into a barrage of accusatibasit was trying to limit free
speech. Included in the bill was a clause defirdlagtion advertising as ‘any form
of words or graphics that can reasonably be redaef®, among other things,
‘taking a position on a proposition with which 1 prore parties or 1 or more
candidates is associated’. The last part of trasis# was removed by the Justice
and Electoral Law Committee — which was expandemnfits usual nine to 13
members for the bill — but the committee insertatbther, almost equally
extraordinary, clause, defining ‘publication’ as‘oing to the notice of the public
in any other manner’. That clause, too, was evdigtdeopped late in the passage
of the bill but by then the government had esskytiast its case in a cacophony of
protests and media frenzy.

The legislation as it finally passed — with the gogt of Labour, the Greens, New
Zealand First and the Progressive party (who ial @mtount to only a bare majority
of Parliament) — covers three main areas and apfiie new rules from 1 January
in a year in which an election is due — 2008 ishsaiyear and the election must be
held no later than 15 November. One is to dragyidiahit anonymous donations to
political parties and ‘third parties’ (groups othban political parties which take
public political positions) by requiring them to beade through the Electoral
Commission if they exceed $NZ1000 in a year anduirgwy disclosure of the
names if they exceed $NZ1000 for a candidate, $NXIDfor a political party and
$NZ5000 for a ‘third party’. Foreigners and foreigompanies are limited to
$NZ1000. The second is to require ‘third partiesinting to spend more than
$NZ12,000 in a year to ‘encourage or persuade sotervote for or against a
candidate or political party to register with thedoral Commission, including full
name and home address of the authorising ageny. diteelimited to $NZ120000
spending. The third is to widen the definition déation spending to include
donations in kind.

This will be a constant irritant through electiogay 2008 as opponents, including
the National party, make life difficult for the hesr small Electoral Commission
which has the unenviable task of working out wretsfinside and outside the
definitions and administering the system. Critieskion that the new law will

greatly increase post-election litigation, now nifeitty rare, and that that might

well delay the result, given New Zealand’s highlpgortional voting system and

many parties.

One thing is certain: the legislation will not sflagas it is. A government of a
different complexion will want to rewrite it. Labo@and its allies opened a can of
worms. And, for its pains, Labour lost support: padls widened steeply in the lead
opposition National party’s favour with the passiifgthe legislation. It may turn
out to have been the Labour party’s most self-damgagpitiative in its nine years
in office.
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Live on the Web and on Digital Television

On a more positive note, Parliament widened itemidl audience by going live on
the web on 17 July 2007. Eight remote-controllech@aas film the proceedings on
sitting days from question time at 2pm till the ldeuises, usually at 10pm. In all,
17.5 hours a week are webcast (http://www.parlidmefen-Nz/Visiting/Live/
Broadcast). It is also broadcast on two digitadtidion channels, Freeview 22 and
TelstraClear and on Sky Television’s pay channéhictv had been carrying
guestion time since 2000. It is intended to wide®m ¢toverage over time to cover
select committee hearings.

Meanwhile, radio has not been forgotten. Live rdalioadcasts were introduced by
the first Labour government in the 1930s — a wdirst — to counter what it felt
was a heavy anti-Labour bias in the then dominaint media. But until February
2007 only 70% of the population could receive theaklcast. At that point more
stations were added to the AM network which carties broadcast, bringing the
coverage up to 81% of the population.

Sound broadcasts have been streamed live on tieeostaed Radio New Zealand’s
website, http://www.radionz.co.nz.

But what will Web Surfers See and Hear? Time for a Code?

The New Zealand Parliament is a rowdy and rambaoustplace often degenerating
into cacophony during the one-and-a-half-hour dgilgstion time, which, accord-
ing to Speaker Margaret Wilson speaking at a cenier of Speakers in London on
3 January 2008, is often ‘acrimonious and persandldifficult to control’.

Speaker Wilson told the conference that ‘the Newl@®d Parliament has a high
level of tolerance for what in any other environmevould be unacceptable
behaviour. The contesting of ideas and policiesoisducted in a vigorous manner
with little regard or respect for others. Tempegs/fand verbal abuse is exchanged
in an attempt to score a political advantage ovex’ opponent in the debate.
There was a recent example of members in a phyaitakation in the lobby.” A
minister punched an opposition member who had impdga woman of the
minister’'s acquaintance and refused to retract.

Speaker Wilson put this behaviour down partly ta téactors: ‘a correlation
between the level of misconduct and Standing Ordensich, she noted, do not
have rules to ensure a ‘fair go’) and a reflectadrithe culture within the wider
society’.

Speaker Wilson did note that ‘instances of rowdg amruly behaviour are less
apparent today than they were in the past’. Eveso,jfsome smaller parties remain
unimpressed. The Greens, the Maori party, Unitedureuand ACT (which
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mustered a total of 15 members of Parliament but Imave 14 members) combined
to sign a code of conduct on 12 June 2007 which tihnged upon the whole House.
The code aims to counter organised barracking bywwo major parties, constant
points of order (again by the two main partiesdlab by Winston Peters, leader of
the New Zealand First party), which are repeatedly and frivolous and intended
to hector, bully and destabilise, and ministerauigohg in flippant comments and
putdowns rather than addressing the question. dte also covered wider ethical
issues stressing members’ responsibility to thelipupood rather than their
personal political interests.

The code is due to be discussed by the Standingr®©@ommittee in 2008 but
Speaker Wilson reckons it is ‘unlikely the codelwg@in the support of the major
parties’.

So the wider audience radio, television and the arebintended to reach may find
themselves watching a most unedifying spectacle. qiestion Parliament could
ask itself is whether that will raise or lower aldg low trust in politicians?

A Distinguished Clerk Goes

On 25 October 2007 the House farewelled its highgpected Clerk, David McGee
CNzM, QC, who resigned the following month to beeoan Ombudsman. In his
22 years as Clerk, Mr McGee became one of the Commalth’s most respected
authorities on parliamentary procedure, describg®peaker Margaret Wilson at
his farewell as the ‘doyen of Clerks who serve iparentary democracies’. He
wrote and published three editions of the authtiviéaParliamentary Practice in
New Zealandthe latest in 2005. His most recent booKie Budget Process — a
Parliamentary Imperative which was launched at the 2007 Commonwealth
Parliamentary Association conference in New Delhi.

Speaker Wilson referred to his qualities ‘indepemae credibility, impeccable
integrity and sense of the importance of traditeord constitutional institutions’,
which she said he combined with a clear understandi the need for change,
demonstrated in his guidance of members duringhlaege from the first-past-the-
post voting method to proportional representationthie mid-1990s. Speaker
Wilson quoted her predecessor, long-serving Spesmathan Hunt (subsequently
New Zealand High Commissioner in London), as sagihyir McGee: ‘Dave has
acted as ‘Parliament’s person’ all the time he e#r\He has a record of absolute
integrity and attention to detail and he has bedoyal chief executive to many
Speakers, Prime Ministers and members of Parliament

Mr McGee was succeeded in December by his depugry Miarris who has
worked in the Office of the Clerk since 1987.
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The Prayer Stays

In June 2007 members of Parliament chose by a taggerity to retain the opening
prayer recited by the Speaker each day and tonrétai current, Christian-based,
wording. Seventy-four members out of 88 (of a tétalise of 121) who responded
to a survey issued by the Speaker opted for reterdhd 55 of those said they
wanted the current wording retained. The Standinde3 Committee said that the
survey showed the prayer was considered a tradit@nshould be retained.

The survey of members was in response to a petitiche House by 10 people in
December 2003 who asked that proceedings contmbe ppened by a prayer but
with different wording.

Simultaneous Translation

Maori has been an official language in New Zealand in Parliament for nearly 30
years. The use of Maori in speeches in Parliamastihcreased in recent years,
especially since the arrival of the Maori partythwiour members, after the 2005
election. Maori is translated by an interpreterusadially, which doubles the length
of those speeches and slows proceedings.

Parliament intends to move to simultaneous traiesidbr members and the public
galleries via headsets and for radio, televisiod @aebsite relays of parliamentary
proceedings. Money was provided for capital equipnrethe 2006-07 year.

Freedom of the Press

Police barred a New Zealand-domiciled Chinese tepoNick Wang, from a photo
opportunity with visiting Chinese vice-premier SelRgiyan in March 2007. The
reporter wrote for a New Zealand Chinese newspadkfegr an approach from the
Parliamentary Press Gallery, the Speaker met ptdidevelop a protocol.

‘We are all subject to security and occasionaltguwinstances warrant restrictions,’
Speaker Wilson said. ‘However, that is somethingciviis raised with the Speaker
in advance, discussed and if warranted communitadi@ll parties well in advance
of the event. No such arrangement was suggestetantlang correctly assumed
he could cover the events.’

This was, Speaker Wilson said, ‘an incident whieised issues of freedom of
expression and freedom of the press.’ A



