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Introduction

Until recently, only three Australian parliaments — NSW, Queensland and Western
Australia — had legislated for the creation of specialist anti-corruption agencies.
However, Tasmania has now established an Integrity Commission and
Parliamentary Standards Commissioner, the Victorian government has indicated its
support for the establishment of a Victorian Anti-Corruption Commission , the
South Australian government has initiated a review of its anti-corruption
institutions®, and the federal government has signed a ‘confidence and supply’
agreement with independent MPs and the Greens committing to the establishment
of a Parliamentary Integrity Commissioner.” The term ‘parliamentary privilege’
refers to ‘the powers and immunities possessed by individual Houses of Parliament,
their members and other participants in parliamentary proceedings, without which
they could not perform their functions’.* One of the most important of the privileges
of Parliament is ‘freedom of speech’, which is enshrined in Article 9 of the Bill of
Rights 1689. It states:

That the freedom of speech and debate or proceedings in Parliament ought not to
be impeached or questioned in any court or place outside of Parliament.

In those jurisdictions with specialist anti-corruption agencies, the legislation
governing such agencies in some instances includes specific provisions which seek
to protect parliamentary privilege. However, in practice issues have arisen
regarding the extent to which such agencies can investigate conduct by MPs that is
connected to the proceedings of parliament and would otherwise fall within the sole
jurisdiction of parliament. This uncertainty in jurisdiction periodically manifests in
high profile corruption investigations in which the relationship between parliament
and the anti-corruption agency is re-examined. This article explores some of these
investigations, including, for example: the seizure of potentially privileged material
by the Independent Commission Against Corruption in NSW; the investigation by
the Queensland Crime and Misconduct Commission of statements made by a
minister to a parliamentary Committee; and investigations and reports by the
Western Australian Corruption and Crime Commission on behalf of the
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Parliamentary Procedures and Privileges Committee. Anti-corruption agencies in
NSW, Queensland and Western Australia have extensive covert and coercive
investigative powers and a broad mandate to investigate and expose public sector
corruption. For instance, the ICAC can utilise telephone intercepts, assumed
identities, and abrogate the privilege against self incrimination. There is a risk that
the establishment of a powerful investigative agency with jurisdiction over MPs can
weaken the traditional role of parliament of being the sole arbiter of conduct which
occurs in the context of the proceedings of parliament. However, an examination of
the incidents involving conflict or questioning of jurisdiction reveals that much
depends on the legislative provisions protecting parliamentary privilege and the
force of the parliament in confidently and consistently asserting its jurisdiction.

What follows focuses solely on the impact of anti-corruption agencies with
jurisdiction over MPs on parliamentary privilege, primarily in the context of Article
9 of the Bill of Rights.

The NSW Independent Commission Against Corruption (ICAC)

The ICAC is charged with investigating corrupt conduct by public officials,
including MPs. ‘Corrupt conduct’ occurs when a public official improperly uses, or
tries to improperly use, the knowledge, power or resources of their position for
personal gain or the advantage of others, a public official acts dishonestly or
unfairly, or breaches public trust, a member of the public influences, or tries to
influence, a public official to use his or her position in a way that is dishonest,
biased or breaches public trust. However, conduct does not amount to corrupt
conduct unless it could constitute or involve a criminal offence, or a disciplinary
offence, or reasonable grounds for dismissing, dispensing with the services of or
otherwise terminating the services of a public official, or, in the case of a Minister
of the Crown or a member of a House of Parliament—a substantial breach of an
applicable code of conduct.” Section 122 of the Independent Commission Against
Corruption Act 1988 (ICAC Act) states:

Nothing in this Act shall be taken to affect the rights and privileges of Parliament
in relation to the freedom of speech, and debates and proceedings, in Parliament.®

Uncertainty surrounding the powers of the ICAC and parliamentary privilege has
centred on a conflict between ICAC’s role to ensure the investigation of corrupt
conduct, and the desire by Parliament to protect Article 9 immunity. The main
issues to emerge regarding parliamentary privilege are as follows.

Regulation of Secondary Employment for Members of the NSW Legislative
Assembly (2003): in 2002, the Legislative Assembly requested that ICAC
investigate the regulation of secondary employment by its members, specifically the
conduct of the Leader of the Opposition in his role as a ‘public affairs’ consultant
‘and allegations that he had asked questions in parliament that furthered the
interests of his employer’.” This investigation raised the issue of whether the ICAC
was able to investigate the conduct referred to in this particular instance. It also
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raised the broader question of who should investigate the conduct of members
involving privilege. ICAC made a number of recommendations relating to
secondary employment in general, but felt that it was unable to comment on the
conduct of the Leader of the Opposition as it could not ‘use its statutory
investigative powers as [it]... did not have the statutory authority to investigate
matters where parliamentary privilege applies.”® The Commissioner explained that
‘the jurisdiction of the ICAC did not extend to questioning the motive, intention or
good faith of anything forming part of the proceedings in Parliament, or questioning
or... drawing inferences from anything forming part of Parliamentary
proceedings’.’ In its report, ICAC put forward two options to allow for the
investigation of corrupt conduct which would involve questioning or relying upon
proceedings in parliament:

Option 1: Amendment to the Independent Commission Against Corruption Act
1988 to allow the Parliament to waive parliamentary privilege for specific matters
which are referred to the ICAC by resolution of the House (although such an
amendment would most likely only extent to those Members who choose to give
evidence to the ICAC on a voluntary basis).

Option 2: The appointment of an officer of the Parliament on a case-by-case basis
to investigate particular matters (7 provisions are outlined which would safeguard
the independence of the investigating official).

In the cases where the conduct of the investigation by the official, or the findings of
the official are contested, that the House consider the appointment of an
investigatory panel, similar to that of the British House of Commons.

The Assembly Committee on Parliamentary Privilege and Ethics considered the
report, and made the following response:

..., the Committee recommends that s122 of the Act not be amended, and that the
House consider options for investigating matters coming before the ICAC which
involve parliamentary privilege on a case by case basis.

The Committee did not support option 1, acknowledging that the issue of waiver of
privilege was contentious and would impact on the original intent of the parliament
in legislating to protect Article 9 of the Bill of Rights.'" The issue of who should
investigate allegations of misconduct and corruption related to the proceedings of
parliament was revisited in a government initiated independent review of the ICAC
Act in 2005, which recommended:

That consideration be given to the establishment of a Parliamentary investigator or
Parliamentary Committee to investigate minor matters involving Members of
Parliament so as to permit ICAC to focus on serious and systemic allegations of
corruption or to investigate allegations of corruption that ICAC is unable to investi-
gate because of Parliamentary privilege as preserved by section 122 of the Act.™*

This proposal was supported by ICAC, but was not supported by the Legislative
Assembly Privileges and Ethics Committee.'”” The issue of a parliamentary
mechanism to investigate allegations of corrupt conduct which involve questioning
conduct relating to the proceedings of parliament has not yet been resolved. The
ICAC’s investigations of MPs over the past ten years have focused mainly on the
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misuse of parliamentary entitlements and resources,” rather than investigations
which are likely to raise substantive privilege issues, such as bribery or the use of
confidential information.'* The terms of reference for both the Legislative
Assembly and Legislative Council privileges committees allow them to consider
and report upon any matters relating to privilege which referred to them by the
House. Theoretically, the parliament and its committees have many of the
investigative powers of a standing royal commission, such as the power to call for
documents and compel witnesses. However, the Assembly committee has never
conducted an inquiry into conduct of a member, and the Council committee has not
conducted such an investigation in the past decade.” It would be unsurprising if
there was resistance from the ICAC, the public and media, to a committee
comprising MPs investigating ‘one of their own’. There is also potential for
political motivations and real or perceived bias to hinder such investigations.

The ICAC is a well-established part of the ‘justice’ landscape in NSW and a culture
and expectation has built up that public officials’ conduct will be investigated by
and external, independent agency. The absence of a Parliamentary Commissioner or
some other parliamentary mechanism (aside from the Privileges Committees of
both Houses) to deal with conduct relating to the proceedings of Parliament is
somewhat of a ‘sleeping issue’. It is foreseeable that unless such a mechanism is
introduced, a high profile investigation may lead to significant public and political
pressure for privilege to be ‘waived’ and ICAC’s jurisdiction to be expanded.

Alleged misuse of allowances and resources by the Hon Peter Breen MLC (2004):
following the execution by the ICAC of a warrant on Legislative Council MP, Peter
Breen’s parliamentary office, concerns were raised that some privileged material
may have been seized.'® The matter was referred to Council’s Standing Committee
on Parliamentary Privilege and Ethics, which found that ‘proceedings in Parliament
will inevitably be hindered, impeded or impaired if documents forming part of
proceedings in Parliament are vulnerable to compulsory seizure.”'” This view was
contrary to that of ICAC, which had submitted that ‘it is only the subsequent use of
seized material which may amount to an impeaching or questioning, and not the
seizure itself.”'® The Committee held a subsequent inquiry to develop a general
protocol for the execution of search warrants on members’ offices. It recommended
the following three step test for determining whether or not a member’s documents
fall within the scope of proceedings in parliament and are therefore protected by
parliamentary privilege:

Were the documents brought into existence for the purposes of or incidental to the
transacting of business in a House or a committee?

o0 YES — falls within ‘proceedings in Parliament’.

o NO — move to question 2.

Have the documents been subsequently used for the purposes of or incidental to the
transacting of business in a House or a committee?

o YES — falls within ‘proceedings in Parliament’.

o NO — move to question 3.
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Have the documents been retained for the purposes of or incidental to the
transacting of business in a House or a committee?
o YES — falls within ‘proceedings in Parliament’.
0 NO — does not fall within ‘proceedings in Parliament’."®

The ICAC subsequently adopted this protocol, but with some differences in relation
to the determination of claims of parliamentary privilege. In its examination of the
ICAC protocol, as part of its later inquiry into entering into a Memorandum of
Understanding with the ICAC, the Committee noted some discrepancies. For
instance, the ICAC protocol ‘did not refer to the criteria for determining claims of
privilege, whereas the Committee’s had included a definition of ‘proceedings in
Parliament’ consistent with s.16(2) of the Parliamentary Privileges Act 1987 (Cth),
along with a test for determining whether documents are protected by privilege’. In
evidence to the Committee, the ICAC advised that, it ‘did not agree that retention of
a document for the purposes cited by the Committee is within the scope of
‘proceedings in Parliament’ and, therefore, may render a document immune from
seizure.” The ICAC felt that the test could ‘operate so as to prevent the seizure of
any document, as a member could claim they intended to use a document at some
future time, for or incidental to, the transacting of relevant business in the House.”®
The ICAC protocol also did not make reference to procedures for disputed claims of
privilege. In evidence to the Committee, the ICAC indicated that:

In the event the issue of parliamentary privilege arises in any future operation the
Commission would need to determine, on a case by case basis, whether it accepted
such a determination and if not whether it should seek judicial review of any such
decision.”

The Committee disagreed and referred to the ‘broader, well-established principle
that it is for the courts to determine the existence of a privilege but it is solely for
the House to determine the manner of the exercise of a privilege.” The Committee
stated that in the event of judicial review it would expect that the ‘House would
vigorously assert this principle’.”> However, the Committee did not consider that
this disagreement over jurisdiction should prevent the Parliament from agreeing on
the ‘issue of the procedures which should be followed by investigating officers to
ensure that material subject to parliamentary privilege is not seized under a
warrant.” Hence, while the ICAC and the Houses of the NSW Parliament have
entered into a Memorandum of Understanding on the execution of search warrants,
differences of interpretation still remain. Also, the Memorandum of Understanding
does not cover the ICAC’s use of telecommunications intercepts as part of its
investigations. In this instance, it could not be argued that parliamentary privilege
has been diluted by the ICAC investigation. Rather, the Parliament made a strong
defence of parliamentary privilege and Article 9 and ‘vigorously asserted its right to
‘determine the manner of exercise of privilege’.

The Queensland Crime and Misconduct Commission (CMC)

The CMC investigates crime and official misconduct. ‘Official misconduct’ is ‘any
conduct by a public official, related to the official’s duties, that is dishonest or lacks
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impartiality, involves a breach of trust, or is a misuse of officially obtained
information.” For the conduct of an MP to ‘constitute official misconduct, the
conduct must be capable of amounting to a criminal offence’.”> While there is a
Code of Conduct for members of the Queensland Assembly, it has no separate legal
status and breaches are not subject to investigation by the CMC unless they also
constitute a criminal offence. Queensland differs from other jurisdictions in that
there is no express provision in the Crime and Misconduct Act 2001 protecting
parliamentary privilege. Rather there are procedures for claims of privilege, which
in misconduct investigations include claims of parliamentary privilege.”* For
instance, a person who fails to comply with a notice does not commit an offence if
the information or document is subject to privilege” and a person at a hearing is
entitled to refuse to answer a question on the grounds of parliamentary privilege.*®
If a claim of privilege is made, the commission officer is required to consider the
claim. If the notice to produce or requirement to answer a question is not withdrawn
by the CMC, the person may apply to, or be required to attend before, the Supreme
Court to establish the claim.”’

The relationship between the CMC and parliament in relation to the investigation of
conduct by MPs has, at times, been fraught. For instance, the Members’ Ethics and
Parliamentary Privileges Committee (MEPPC) has investigated Criminal Justice
Commission (predecessor to the CMC) for contempt. Criminal Code provisions
(since repealed) criminalised behaviour relating to proceedings of parliament and
which would have otherwise been dealt with as contempt of parliament or breach of
privilege. This created uncertainty as to the respective jurisdictions of the CMC and
the parliament. While an examination of CMC investigations under the Criminal
Code provision is largely academic, given that they have since been repealed, these
investigations are still relevant in terms of analysing possible areas of contention
between parliaments and anti-corruption agencies.

Report on a matter of privilege: Alleged contempt by the Criminal Justice
Commission (1996): this inquiry related to ‘an alleged investigation of Mr Grice
[MP] by the Criminal Justice Commission following a speech in the Legislative
Assembly’ in which he had ‘made allegations concerning the unauthorised release
by an officer of the CJC of highly confidential CJC information’.*® Mr Grice made
a number of allegations about the propriety of the CJC’s investigation, and
requested that the MEPPC consider:

... that it is the very subject of my allegations in Parliament, the Criminal Justice
Commission, which secretly launches an investigation into my behaviour, and
further, that the member of the Commission’s staff whom I name in Parliament,
according to the Courier Mail, is authorised by the Chairman of the Criminal
Justice Commission to have the benefit of the evidence obtained “to help defend
himself”. ... Any reasonable observer could only conclude that the action of the
Criminal Justice Commission in secretly launching this investigation was using its
not insubstantial powers in a manner that was likely to attempt to intimidate a
Member of this House and obstruct a Member of this House in the discharge of his
duty.
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He also claimed that the actions of the Criminal Justice Commission were a
‘fundamental attack on the right of a Member... to speak freely and without fear of
prosecution’.”” The MEPPC considered whether the CJC’s conduct could constitute
contempt either in terms of ‘the deliberate molestation of a member or a member’s
source of information’ or the ‘questioning or impeaching of statements made by a
member in the Legislative Assembly’. While the MEPPC found that in this instance
there was insufficient evidence on either count, it did state that such conduct could
constitute a contempt of parliament.In identifying that an investigation of a member
of parliament following statements made in parliament may ‘in certain
circumstances constitute a breach of privilege enshrined by Article 9 and a
contempt of parliament’ the MEPPC stated:

...if the investigating body is carrying out a legitimate and lawful investigation into
the substance of matters raised in Parliament, it is doubtful that that alone could
ever constitute a contempt of Parliament. On the other hand, it may be a contempt
if the evidence suggests that at least one purpose of the investigation was really
directed towards trying to punish the member (or perhaps an informant) for the
statement made in Parliament... Put simply, if it can be shown that the
investigating body was trying to interfere with a proceeding in parliament or
attempting to punish someone by whatever means for statements made in
parliament, there may be an issue of privilege.*

This inquiry by the MEPPC would seem to indicate that parliament possesses
adequate mechanisms to deal with actions by an anti-corruption agency which
infringe on parliamentary privilege. While it is possible that an anti-corruption
agency might seek to hinder the proceedings of parliament or intimidate an MP,
there are potential sanctions for such action in the form of investigation by
parliament or a parliamentary committee for possible contempt of parliament or
breach of privilege. It is also open for parliament, as legislator and through its
oversight of anti-corruption agencies, to amend powers and jurisdiction of anti-
corruption agencies where it considers necessary.

Investigation of matters relating to the conduct of the Hon Ken Hayward MP
(2003): in 2003 the CMC conducted an investigation into allegations that the Hon
Ken Hayward MP ‘may have acted improperly in relation to various transactions
between government agencies and business entities with which he may have been
directly or indirectly linked.” Among other things, concern were raised about Mr
Hayward making speeches in parliament ‘on issues said to be of relevance to the
interests of businesses and companies with which he was connected, without
declaring those interests to the parliament.”*' Section 59(1) of the Criminal Code
(since repealed) provided:

Any person who, being a member of the Legislative Assembly, asks for, receives,
or obtains, or agrees or attempts to receive or obtain, any property or benefit of any
kind for himself, herself or any other person upon any understanding that the
person’s vote, opinion, judgment, or action, in the Legislative Assembly, or in any
committee thereof, shall be influenced thereby, or shall be given in any particular
manner or in favour of any particular side of any question or matter, is guilty of a
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crime, and is liable to imprisonment for 7 years, and is disqualified from sitting or
voting as a member of the Legislative Assembly for 7 years.

The CMC considered that the allegations about Mr Hayward’s conduct in relation
to parliament, such as ‘failures to declare relevant interests in the Register of
Members’ interests or when making speeches to the parliament, did not involve
matters which could amount to official misconduct; the conduct in question could
not, even if proved, amount to a criminal offence (which is necessary before the
conduct of an elected official, such as a member of parliament, can amount to
official misconduct).”** While finding no evidence that Mr Hayward had engaged in
such conduct, the CMC report made the following observations about the operation
of the Code and parliamentary privilege:

Matters such as alleged breaches of SOs[Standing Orders] or the requirements to
disclose relevant interests in the Register would ordinarily not amount to conduct
capable of constituting official misconduct, such as would fall within the CMC’s
investigative jurisdiction, because such conduct could not by itself amount to a
criminal offence. The CMC recognises that such issues relate to proceedings of
parliament which are matters for the parliament alone to adjudicate upon, through
the processes it has established, if issues or complaints arise.*

The CMC stated that it had examined issues concerning parliamentary ‘standards’
and obligations in the context of ‘their relevance to the concerns which were
assessed as being capable of amounting to official misconduct.” The CMC also
stated that it was ‘mindful that evidence of any conscious failure to declare certain
interests, as required by the parliament, may be a relevant factual circumstance if
other evidence existed to support a view that Mr Hayward had at the material time
engaged in official misconduct.” In regard to the jurisdiction of the MEPCC, the
CMC report referred to section 92 of the Parliament of Queensland Act 2001,
which provides, amongst other things, ‘that a complaint about a member not
complying with the Code may be considered only by the Legislative Assembly or
the MEPCC.” However, the CMC contended that this exclusionary provision would
not apply to an entity such as the CMC, if that entity may under a law (such as the
Act) consider an issue and the issue that is considered involves the commission or
claimed or suspected commission of a criminal offence.”*

Allegations concerning the Honourable Gordon Nuttall MP (2005): in 2005 the
issue of whether the CMC could conduct investigations which involve ‘impeaching
or questioning’ parliamentary proceedings, and which also involve specific offences
under the Criminal Code, was revisited. Following evidence given by the then
Minister for Health, the Hon Gordon Nuttall MP, before a parliamentary estimates
committee, the Leader of the Opposition made allegations to the police that the
Minister had contravened section 57 of the Criminal Code. The police then referred
the matter to the CMC. The matter was also referred to the MEPPC, which
indicated that, in keeping with its established procedures formatters that may be a
contempt and, and a criminal offence, it would ‘take no action with the reference
until it was established that other authorities were not taking action in respect of the
matter.”*> Under s47(1) of the Parliament of Queensland Act a person may be
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proceeded against for the contempt or for the offence against the other Act, but the
person is not liable to be punished twice for the same conduct. Section 57 (since
repealed) stated:

False evidence before Parliament

Any person who in the course of an examination before the Legislative Assembly,
or before a committee of the Legislative Assembly, knowingly gives a false answer
to any lawful and relevant question put to the person in the course of the
examination is guilty of a crime, and is liable for imprisonment for 7 years...

The CMC investigation raised important issues about the role and jurisdiction of the
CMC and the Queensland parliament, including whether an investigation regarding
an offence under section 57 breaches the law with respect to parliamentary privilege
and how such an investigation would be reported — directly to the Director of
Public Prosecutions (as provided under the CMC Act) or to the Attorney-General
for consideration by Parliament (as provided under the Parliament of Queensland
Act)?*® Both the CMC and the Clerk of the Parliament, on behalf of the Speaker,
sought legal advice on the interaction of section 57 of the Criminal Code and
freedom of speech under Article 9. Counsel for the CMC found that parliamentary
privilege wouldn’t prevent an investigation, but it would prevent the CMC from
using coercive powers to question the member. Counsel for the Clerk advised that
while it would be open for the CMC to report to either the Director of Public
Prosecutions or the Attorney-General, in this instance the Attorney-General would
not be an ‘appropriate’ prosecution authority, given the ‘highly contentious party
political” issues at stake.”” However, the CMC relied on its own legal advice that it
should report on its investigation direct to the Attorney-General for the
consideration of parliament.*® In its report, the CMC advised that two options were
open to parliament:

Parliament may direct the Attorney General to prosecute the minister for the
offence created by section 57 of the Criminal Code. Alternatively, if Parliament
concludes that the more appropriate course is to deal with the matter as a contempt
of parliament, it may direct that the matter be deal with in accordance with Part 2
of Chapter 3 of the Parliament of Queensland Act.*

The Attorney-General tabled the report, and two days later, in a special sitting of
the House, the Premier moved a motion that the MP’s conduct be dealt with as
contempt of parliament, and that the MPs resignation as a minister and apology to
the parliament be accepted as the appropriate penalty.** After nearly six hours of
heated debate, the government used its majority to pass the Premier’s motion.*

The provisions in the Criminal Code concerning parliament — Section 56
(Disturbing the Legislature), 57 (False evidence before Parliament) or 58
(Witnesses refusing to attend or give evidence before Parliament or parliamentary
committee) - were later repealed in 2006.* The sole jurisdiction to investigate and
punish such conduct was returned to the parliament. At first glance, such a result
might seem to be a ‘win’ for parliament in asserting its authority as the sole arbiter
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of conduct connected to its proceedings. However, as the parliamentary debates®
and media reports* surrounding these developments reveal, this assertion of
parliamentary authority was at the expense of damaging the reputation of the
parliament, its members and parliamentary privilege itself. Such actions by
parliament gave rise to perceptions of the parliament applying ‘one set of standards
for the Public Service and a different, lower set of standards for itself’*’ of ‘Caesar
judging Caesar’*®, and of bias and undue political influence in the investigation of
misconduct by members. In this instance, the highly political response of the
government to the CMC inquiry exposed the parliament to the perception that
privilege is something to be used to protect parliamentarians at the expense of
justice and standards. It also resulted in the repeal of powerful criminal sanctions
which could be used by parliament to punish for contempt and breach of privilege,
thus weakening the position of parliament in its protection of the integrity of its
proceedings.

The Western Australian Corruption and Crime Commission
(CCC)

The CCC investigates, amongst other things, misconduct and corruption. Its website
summarised misconduct as occurring ‘when a public officer abuses their authority
for personal gain, causes detriment to another person, or acts contrary to the public
interest’, with corruption as ‘the most serious form of misconduct’.*’ A public
officer includes a member of the Western Australian parliament.*® Section 4(2) of
the Corruption and Crime Commission Act 2003 (WA) states that:

Nothing in this Act affects, or is intended to affect, the operation of the
Parliamentary Privileges Act 1891 or the Parliamentary Papers Act 1891 and a
power, right or function conferred under this Act is not to be exercised if, or to the
extent, that the exercise would relate to a matter determinable exclusively by a
House of Parliament, unless that House so resolves.*’

The section is curiously worded, in that it protects the operation of privilege, except
in those circumstances in which a House of Parliament so resolves. The rationale
for this exception is explained in the debates on the introduction of the legislation,
which indicated that it was felt that such a provision was needed to ‘accommodate
the fact that some matters would not be exclusively determined by the House as a

result of the proposed section 27B(3)’.”°

Section 27A and 27B of the Corruption and Crime Commission Act 2003 (WA)
require that if an allegation of misconduct, not being serious misconduct, is made
against an MP, the matter must be referred by the CCC to the Presiding Officer,
who must then refer it the to the Procedure and Privileges Committee of the House
concerned. If the Procedure and Privileges Committee decides that the matter
warrants investigation, it must direct the CCC to investigate on the Committee’s
behalf. The definition of ‘misconduct’ includes certain types of conduct which
constitute, or could constitute, an offence against ‘any written law’, including the
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Parliamentary Privileges Act 1981 (WA).”" Section 27B(3) provides that for the
purposes of conducting such an inquiry, the Commission:

a) has the powers, privileges, rights and immunities of a committee under the
Parliamentary Privileges Act 1891;

b) is to refer a matter, including an objection made under section 7 of the
Parliamentary Privileges Act 1891, to the presiding officer for decision in a
case where a committee is required to obtain a decision of the House;

¢) may order without summons a member or officer of either House to appear
and give evidence or produce documents;

d) may be assisted by parliamentary and Commission officers;

e) cannot delegate the performance of a function that cannot be delegated by a
committee of a House;

f) s to report to the presiding officer and the Privileges Committee when so
requested or at predetermined intervals or both.”

The CCC has significant autonomy in the conduct of such an inquiry. In addition to
its normal powers to make recommendations for prosecution or disciplinary or other
action, the CCC can ‘recommend that a member be expelled or an officer be
removed under section 35 of the Constitution Act 1889°. The CCC also has control
over the content of the final report, as the presiding officer must present such a
report from the CCC to the House, ‘in the form in which it is received’, on the
sitting day next following its receipt.” This has created a system where, ‘technically,
the reports [are] undertaken for the PPC [Procedure and Privileges Committee] but
for all practical purposes, they are reports of the CCC with no input from the
PPC.’” Such an investigation may call into question privileged material, which has
prompted calls for amendment to bring such conduct within the sole jurisdiction of
the parliament. As part of a Review of the CCC Act published in 2008, the Acting
Clerk of the Western Australian Legislative Council submitted that ‘offences under
the Parliamentary Privileges Act should not constitute misconduct under the Act’,
but rather that ‘all of the subject matter of section 8 of the Parliamentary Privileges
Act falls properly within the sole jurisdiction of the Parliament.” The review
concluded that ‘if Parliament now wishes to amend the Act to exclude offences
under the Parliamentary Privileges Act, it would be necessary to do so expressly.’
To date, there have been no such legislative amendments. For investigations other
than those conducted under s27A and B, the CCC is not permitted to ‘go behind
parliamentary privilege’.>

Report: Select Committee of Privilege on a matter arising in the Standing
Committee on Estimates and Financial Operations (2007): as part of its
investigations into lobbying and public sector misconduct, the CCC identified a
‘possible breach of parliamentary privilege in relation to alleged disclosures of
deliberations of the [Standing Committee on Estimates and Financial Operations].’
The CCC requested access to committee records, committee members and
committee staff for the purposes of its investigations.” As a result, the Legislative
Council established a Select Committee on Privilege to consider the matter.>®
Although this committee conducted the inquiry, it was greatly assisted by the
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evidence of the CCC, including ‘transcripts of telephone intercepts, chronologies,
email, diaries and other evidence in its possession that it had acquired over a
number of private hearings.””’ During the course of the inquiry, the CCC
demonstrated its willingness to become involved in investigations of ‘what were
effectively internal disciplinary breaches committed by Members of Parliament’.*®
Although in this instance the CCC and the Parliament worked together to investi-
gate misconduct by MPs, the significant powers of the CCC regarding MPs also
prompted the Select Committee to comment that there is a ‘very real risk that if the
Parliament itself does not deal satisfactorily with breaches of its privileges, then the
CCC, with its extensive powers, will take up the shortfall.” The Select Committee
found that this is especially so, as sections 27A and 27B mean that ‘the Western
Australian Parliament no longer has the option of following the lead of so many
other parliaments that have set very high thresholds of breaches of privilege and

contempts before they will establish committees of privilege to consider them’.”’

Response to matters raised in Corruption and Crime Commission Reports referred
under 27A of the CCC Act (2008): in 2008, the newly constituted Procedure and
Privileges Committee (PPC) tabled a report responding to the recommendations
made by the CCC as a result of two referrals from the previous PPC. As a result of
an investigation under section 27B on behalf of the PPC, the CCC had
recommended that:

... consideration be given to formulating a procedure for the disclosure of
approaches made to committee members by those wishing the member to take a
particular position in respect of a matter which is before the committee or may
come before it for consideration or a decision. Such disclosure would assist in
ensuring that the significant powers of committees are not improperly used for the
purpose of advancing private interests. Disclosure requirements should include the
name of the person who made the approach, the interest that they represented and
the position that they advocated. It would be desirable if such disclosures were
made at the commencement of each meeting and recorded in the minutes.

The PPC responded that the ‘CCC had not fully considered the effect that disclosing
and minuting such lobbying might have on the ability of a member to perform his or
her functions as a member of Parliament or a member of a committee.” The PPC
stated that it is the nature of politics and parliament that members are regularly
subject to lobbying, and it is for members to decide ‘whether they wish to take a
particular position on behalf of their constituents, whether presented to them by a
lobbyist or any other person’. It was felt that disclosure of approaches by lobbyists
would act as a deterrent ‘for members seeking a wide range of opinion on an
issue.”® The CCC had also recommended that:

... consideration be given to formulating guidelines for the drafting of motions by
Members, specifically that Members should be cautious about accepting the
assistance of lobbyists in this regard, given that the interest of the lobbyist or their
client may not be revealed or be readily apparent. Members should exercise care in
ensuring that they do not become either the willing or unwilling instrument for
advancing private interests. Members should also consider whether if assistance in
drafting a motion is received it may be appropriate to disclose that fact.
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The Committee responded that it was for the members themselves to judge whether
obtaining assistance in drafting motions was appropriate.

Although the Western Australian Parliament has devolved a significant portion of
its jurisdiction to investigate the conduct of its members for contempt of parliament
and breach of privilege, it still retains a discretion regarding the adoption of the
CCC’s recommendations. To date, none of the recommendations in the initial CCC
report have been implemented. However, the PPC’s criticisms of the CCC’s report
in this instance show that the situation under section 27B where the PCC is required
to refer a matter to the CCC is unsatisfactory. The CCC’s original report contained
overly prescriptive recommendations that demonstrated little understanding of the
parliamentary environment and processes, and there may be some instances where
such issues are best left to the parliament and its committees.

Conclusion

In those states with established specialist anti-corruption agencies, some of the most
dramatic recent conflicts around parliament privilege have occurred in the context
of an investigation by an anti-corruption agency. There seems to be an uneasy
relationship between parliaments and anti-corruption agencies relating to
jurisdiction over the investigation of the conduct of MPs. Anti-corruption agencies
with extensive covert and coercive powers and a broad mandate to investigate and
expose corruption are formidable rivals to parliament’s traditional sole jurisdiction
over the proceedings of parliament. Different jurisdictions face different issues,
which in a large part are dependent on the provisions relating to parliamentary
privilege in the legislation governing the various anti-corruption agencies. Much
also depends on the extent to which parliament is willing and able to assert its
authority. A
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