The New South Wales L egidative Council:
an analysis of its contemporary perfor mance
asa house of review

Gareth Griffith®

In 1978 the New South Wales Legislative Council vedsrmed by
introduction of an electoral system based on préipoal

representation. The Council has been gradually dfarmed.
Politically diverse in terms of party representatjdt is now an active
house of review with a strong committee system.

It is a truism to say that the Legislative Counofl NSW, Australia’s first
legislature, has undergone very significant charsjese its establishment in 1824
as a five-member appointed body. That its poweds@mposition, as well as its
underlying politicalraison d’etre have altered dramatically since that time is as
obvious as it is unsurprising. What is less obvigehaps, and more surprising is
the relatively recent nature of certain changesfof@ethe reforms of 1978,
membership of the Council was part-time and memiverg indirectly elected; its
reputation as an effective house of review was e bestt and, completing the
portrait of an institution not overly imbued witlyrthmism and independence, it is
said that membership generally was a ‘source ofopage by which the party
faithful could be rewarded As late as 1983 Ken Turner commented that aglittl
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improvement in the Council's modest review perfonoce does not seem a fully
satisfactory rationale for the Council, but it nisyall there is®

In some respects the subsequent performance opfer house in NSW may have
exceeded expectations. Since 1978, with the intthalu of full-time membership
and an electoral system based on proportional septation, there has been a
gradual transformation of the Council into a pobtly diverse, in terms of party
representation, and active house of review withtrang committee system.
Formally, at least, the Legislative Council of NS¥/not as powerful as other
Australian upper houses, in that it lacks the adansginal power to block supply.
Appropriation Bills apart, however, its formal paweare equal to those of the
Legislative Assembly. It is also the case that @maincil is itself entrenched and
that it cannot be abolished, or its powers or mestbp altered, without a
referendum.

Politically, moreover, the contemporary Councieigormously influential, if for no
other reason than, since 1988, no government hasotled the upper house.
Indeed, at present no fewer than 13 of the 42 mesmdie on the cross benches.
Predictably enough, these developments have neis@ieeveryone. Just as the
cause of reform, and even abolition, was activerleei978, it remains so today; for
parliamentarians, academics, the media and thacpaltte the Council continues
to be the subject of persistent, if not continuaesytiny. Like the Senate, the NSW
Legislative Council invites partisan debate abbet tole upper houses can play in
the revival of parliament as an institution, on ange, and concerning the whole
question of the democratic legitimacy of secondbers, on the other.

At present the Council consists of 42 members eteon an optional preferential
proportional representation basis from one eletdéorthe State of New South
Wales. Members serve an 8 year term, one-halfl§git)g elected every four years
to coincide with the term of Parliament. This medhat a candidate requires
approximately 4.5 per cent of the total vote (afiestribution of preferences) in

order to secure a seat in the upper hdusalifferent perspective is gained when
one compares the distribution of seats with thegqraage of primary votes gained.
Viewed from this perspective, the results of th@dPeriodic election for half the

Council seats were as follows: 8 Labor Party (37p2f cent of total vote); 6

Liberal/National Parties (27.39 per cent of totate); 1 Pauline Hanson’'s One
Nation (6.34 per cent of total vote); 1 Australlazamocrats (4.01 per cent of total
votes); 1 Christian Democratic Party (3.17 per cafntotal vote); 1 The Greens

3 K. Turner, ‘Some changes in the New South Walksgiglative Council Since 1978’ ifhe Role of
Upper Houses Todagdited by G.S. Reid, Proceedings of the FourthuahkVorkshop of the
Australasian Study of Parliament Group, 1983, 3&n&r wryly added: ‘For that matter, if we
examined the actual, rather than the traditionatigpmance of the Assembly, we might find similar
difficulty in justifying that chamber too!".

4 Percentage required is determined by dividing i®0cent by one more than the number of seats to
be contested in the electorate, in this case+12®.
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(2.91 per cent of total vote); 1 Reform the Leggbt&m (1.00 per cent of total
vote); 1 Unity (0.98 per cent of total vote); 1 @obr Recreation Party (0.20 per
cent of total vote).

Another comment to make on this election is thatwiblved a huge number of
candidates, 264 in all in 80 groups, set out ontablécloth’ ballot paper
approximately one metre across by 70 centimetresmid@oncerns that the system
permitted manipulation of preference flows, esdicitay micro and front parties,
prompted the Carr Government to introduce signifiozhanges to the above the
line method of voting and the registration requieets for parties.The likely net
effect of these reforms is that, while minor patseich as the Australian Democrats
and the Greens will continue to flourish in the @ppouse in NSW, micro parties
will find it harder to attract sufficient preferegsto achieve the required quota.

The focus of this article is on the Legislative @oilis performance as a house of
review. Its analysis for this purpose is restrictedwo areas: first, an overview of
the work of the Legislative Council’s committeeadasecondly, an account of the
Council’s record in amending Bills from 1988 to P00

Committees

Committees have been appointed throughout thergistothe New South Wales
Parliament, but it was not until the early 1980st ttommittees began to emerge as
a significant mechanism for parliamentary reviewes&cutive activity. In 1983,
the Public Accounts Committee (a Legislative Assgmbommittee) was
reconstituted under new legislation and was givepeemanent secretariat and
budget. A joint standing committee on Road Saf&taysafe) was established in
1983 and, four years later, the Council's Suborgirizegislation Committee was
reconstituted into the Joint Regulation Review Cottam. If anything, this last
development suggested a diminution of the Counnillg, as the upper house only
provided two of the nine members for this new jaioinmittee.

5 Parliamentary Electorates and Elections Amendmentl@99 D. Clune, ‘Political Chronicles —
NSW, July to December 1999’ (2000) AGstralian Journal of Politics and Histo321 at 222. In
future, voters will be able to choose their ownf@mrences above the line by numbering the different
groups listed. The first choice indicated will take voter's preferences through the list of
candidates in that group below the line. If a selcomoice is indicated the application of preference
will then continue through all of the candidatestiat group and so on. As the Constitution requires
that an elector needs to record a vote for at [Eas@andidates, only groups with this number or
more will be able to apply to be listed above the.INote that owing to the changes in the
registration laws for political parties, A Bettertire for Our Children has been deregistered and
Alan Corbett in now an independent MLC NSW Government Gazetidg. 34, 2 February 2001,
552.

M. Willis, ‘Committee Action: New South Wales stigthens the parliamentary process’ (1990) 71
The Parliamentariari63.
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Before its conversion to a House of full-time mensbile Legislative Council had
been, in Turner’'s words, ‘modestly active’ in joiahd select committee wofk.
Page reported that this trend had continued fornaiche 19804.For the Council,

it was the period after 1988 that proved the mogtortant in this respect. The lack
of a clear government majority in the upper houseesthat time has resulted in a
marked increase in parliamentary committees, sohnsacthat in a report on the
performance of Legislative Council committees féwe tperiod July 1999 to
December 1999, the Clerk of the Parliaments st#ted ‘Anecdotal evidence
suggests that this has been the most intense pefi@mmittee activity in the
history of the Legislative Counci?’ A proliferation in committee inquiries can also
be noted, rising from 21 in 1998-1999 to 37 in 124WO0.

An important landmark in this development was #gort in November 1986 of the
Select Committee on Standing Committees for the idlatyve Council,
recommending the establishment of a system of stgrammittees. This resulted,
in 1988, in the establishment of two standing cotteas of the Legislative Council:
the Standing Committee on State Development andStaeding Committee on
Social Issues? Both were ‘firmly under the control of governmenémbers’, there
being initially five government and four non-goverent members on each
committeet’ By 1991 the Standing Committee on State Developrhad been
reduced to a membership of seven; whereas the iBta@bmmittee on Social
Issues had been increased to 10, of which five \yekernment members, three
Labor and two cross-benchers (one Australian Deat@rd one Call to Australia).
Since 1999 there are five members on each govetrtoetrolled upper house
standing committee, the government retaining itoritg** with three members
(including the Chair), plus one Coalition membéie(Deputy Chair) and one cross-
bench member. A third Standing Committee on Law Jumstice was established in
1995. All these committees have produced imporgmbrts over the past decade or
so, on subjects as diverse as accessing adopfiormetion and juvenile justice
(Standing Committee on Social Issues), the managemk fisheries in NSW
(Standing Committee on State Development), andnto¢or accidents scheme
(Standing Committee on Law and Justice). Reflectingthe early years of these
committees, a long-serving Labor MLC and later @han of the Standing
Committee on Law and Justice commented that thdydigen backbench MLCs a
valuable input into policy they would not otherwisave had’. He also referred to
MLCs taking on the Government in a bipartisan manne

" K. Turner, n. 3, 48-55.

8 B. Page, n. 2, 10. Table 3 in Page’s work setshmi€ouncil's committees and joint committees
between 1976 and 1989.

9 New South Wales, Legislative Coundlieport on Performance: Legislative Council Committées
July — 31 December 1998lumber One, February 2000.

19 The Standing Committee Upon Parliamentary Priglegs also established in 1988. In 1995 it was
reconstituted as the Standing Committee on ParlitangRrivilege and Ethics.

11 B. Page, n. 2, 10.

12 The Standing Committee on Privilege and Ethicsdigist members and is now chaired by a cross-
bench member.
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The Social Issues Committee, for example, as dtreits Adoption reference,

proposed that, contrary to existing government gyoliaccess be provided to
adoption information on the grounds that every @ershould have the right to
information on their origins. This recommendatioasaaccepted by the Minister
and existing policy changed accordingly. When itigasing drug abuse, the Social
Issues Committee unanimously recommended, agaidirgct contradiction to

existing government policy, elimination of virtuallall forms of tobacco

advertising. In this case, however, the Governnvesst not so sympathetic and
rejected the recommendation out of hand. A furthstance of Council committees
acting in a bipartisan fashion to scrutinise gowsgnt policy is the fact that the
State Development Committee recently unanimouslgoesed a report highly
critical of the Government’s coastal developmenicyd*®

In June 2000 the Deputy President of the Counah Hony Kelly MLC, reported
that these standing committees:

. .. have continued their in-depth inquiries intomplex matters of public
policy, in a co-operative manner. In most of thasguiries it has been
possible for a consensus, unanimous report to béuped. Furthermore,
these Committees have continued to see positiveomgs result from
their inquiries with a good record of implementatiof recommendations
by Government?

A second landmark was establishment in 1991 oft jegtimates committees, the
direct result of the memorandum of understandingpwn as the ‘Charter of
Reform’, signed by leaders of the minority CoalitiGovernment and the three
independent members who held the balance of powéne Assembly’ Of this
period, Rodney Smith commented that ‘25 joint eates committees have been
established. To date their potential to allow clapeestioning of government
expenditure has been blunted by the inexperiencemembers at this task,
procedural difficulties, the government’s opaqueoamnting methods and the
brevity of committee meetings®. These joint estimates committees operated until
the 1995 Budget Session, after which time the Hodmsiéed to reach agreement on
their mode of operation. The Council’s reaction wasset up three estimates
committees of its own in October 1995, reflectihg portfolio responsibilities of
the Ministers in the upper house. These committeddéch were authorised to
examine the appropriations of government departsners well as the expenditure
or income of statutory bodies, comprised of fouv&ament, two Opposition and
two cross-bench members. Assembly Ministers atktitkese Estimates Committee

13 B. Vaughan, ‘The situation in a State ParliamenThe PRS 25 Years Qbepartment of the
Parliamentary Library 1995, 43.

14 A. Kelly MLC, ‘Co-operation and confrontation: corittees of the NSW Legislative Council’,
Paper Presented to the 3Presiding Officers and Clerks Conferendaly 2000.

15 R. Smith, ‘Parliament’ in M. Laffin and M. Paint@rds),Reform and Reversal: Lessons from the
Coalition Government in New South Wales, 1988MécMillan, 1995, 2627.

18 |bid, 34.
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hearings on a voluntary basis. As discussed bedswhe two Houses were again
unable to agree to a joint resolution, in 1997 @euncil's General Purpose
Standing Committees took on the role of estimam®mgittees, an arrangement
which remains in place today.

A third landmark occurred in 1997 when a major steps taken towards
establishing a comprehensive system of parliamem@mmittees. In that year, the
Legislative Council appointed five general purpssanding committees modelled
on the Senate committees in the Australian PariéniEhese committees were
established on an Opposition motion with the suppdrthe cross-bench and
independent members who held the balance of powehe upper house. The
Government opposed the motion. The committees meeestablished in 1999 at the
commencement of the current Parliament, again & fdce of Government
opposition. In the light of these developmentsBeputy President of the Council,
Hon Tony Kelly MLC, has argued that there are neally ‘two parallel committee
systems’ in the NSW Legislative Council, with atfistion being drawn between
the government-controlled Standing Committees &ed3eneral Purpose Standing
Committees which remain outside government conktelwent on to say that these
parallel sets of committees handle different typiisquiries’’ Kelly commented:

. in May 1999 there was a strong movement ftbenOpposition and
cross-bench members to discard the government alleatr standing
committees in favour of the General Purpose Standiommittees.
However, an understanding was reached that, at stdge in the
development of the Legislative Council's commitestem, such a move
would not be appropriate. A key concern was thk t@t such a move
could result in the Government no longer includithg upper house
committees in their policy development and polieyiew processes.

As set out in the Council’s resolution of 13 May999 under which the General
Purpose Standing Committees are presently coreditueach committee is
responsible for a set of government portfolios.tiem, each committee consists of
seven members: three government members, two djgposiembers and two cross
bench or independent members. The committees ntpyrininto and report on:
any matters referred to them by the House; the redipge, performance or
effectiveness of any department of governmentusiat body or corporation; any
matter in the annual report of a department of gawent, statutory body or
corporation. Very importantly, the inquiries undden by these committees do not
depend on a reference from the Council, but cargdieerated from within the
committee itself, subject to the requirement that inquiry can be accommodated
under one of the committee’s portfolisin this way, inquiries can be tailored to

17 A. Kelly MLC, ‘Co-operation and confrontation: corittees of the NSW Legislative Council’,
Paper Presented to the 3Presiding Officers and Clerks Conferendaly 2000.

18 H
Ibid.

19 A Committee meeting may be convened at the reqigstee members. At such a meeting, an
inquiry can be proposed and the proposal voted ugsually, given the make-up of these
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suit the interests and expertise of their memt¥drs.committees have been granted
express power to:

a) send for and examine persons, papers, recoddshengs;

b) adjourn from place to place;

c) make visits of inspection within the State;

d) request the attendance of and examine membéhns dfouse;

e) publish, before presentation to the House, sssionis received and evidence
taken in public; and

f) report from time to time its proceedings, evidenaken in public and
recommendations.

Taken together, the fact that these General PurBtameding Committees are not
controlled by the Government, plus the broad natfréheir powers and their
capacity for self-referencing, make them flexibleda potentially, formidable
instruments for the scrutiny of the Executive. Irekatively short space of time they
have reported on an impressive range of subjeatsooé immediate and long-term
political interest, including: Olympic budgeting danticketing (General Purpose
Standing Committee No. 1); rural and regional freakrvices in NSW (General
Purpose Standing Committee No. 2); the police casimner's contract of
employment (General Purpose Standing Committee 3jlothe privatisation of
FreightCorp (General Purpose Standing Committed)Nas well as the NSW rural
fire service and the M5 East ventilation stack (&ahPurpose Standing Committee
No. 5). The very political nature of their inquisibas tended to make this reporting
process more confrontational than is usually theedar the Council’s Standing
Committees. For example, five of the eight repatsnquiries (apart from the
examination of budget estimates) by the Generapdagr Standing Committees
from May 1999 to June 2000 included dissenting g0

It is fair to say that establishment of these Gaheurpose Standing Committees is
among the most important developments in the Céamole as a house of review.
They are, however, subject to limitations of vasdinds. For example, a weakness
of a practical sort is that, when acting as es@smabmmittees, ministers often take
guestions on notice, but the time taken typicallyespond to these may limit their
value when the questions at issue are of immeghialiical concern. To date no

committees, the outcome will depend on the castitg of the Chair. In fact, other Council
Standing Committees can initiate inquiries into exatarising in annual reports, but in practice this
power is rarely, if ever, used.

20 A, Kelly MLC, ‘Co-operation and confrontation: corittees of the NSW Legislative Council’,
Paper Presented to the 3Presiding Officers and Clerks Conferendaly 2000. Various factors
are considered, including the tight timeframessfereral of these reports, the personalities invhlve
as well as the inherently controversial naturenefgubjects under inquiry. The paper was
responding to the argument presented by Anne Lahthe 1999 Conference on the theme of ‘the
fragmentation of the Senate committee system’.
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minister based in the lower house has refused peapbefore a General Purpose
Standing Committee, yet it remains the case theth sommittees do not have the
power to summon ministers from the Assenflgr for that matter to require lower
house ministers to answer questions when they geaapAlso, in the case of the
General Purpose Committees there is no formal requgint for the Government to
respond to a report in any set time frame. Thistrests with the Standing
Committees of the upper house, in relation to whitghGovernment is required to
respond to a committee report within six monthswieer, the General Purpose
Committees are in a position to require attenddrycpublic servants; and, further,
if a General Purpose Committee is dissatisfied wiBovernment’s response, or by
its failure to respond, then it can use its sdiémencing powers to reconvene and
continue the scrutiny process by establishing ainguiry.

Opinion may differ about the actual impact the rep@f the General Purpose
Committees have had on Government policy to dasew#s the case in relation to
the inquiry into Olympic ticketing, these committeend to deal with the most
highly politicised issues and it may be that goweents will be unlikely to accept
any recommendation which does not accord very ¥irmith its own policy and
agenda. In spite of this, the committees can stithetimes perform a valuable role
in publicly discussing contentious issues at hegrifrurther, Olympic ticketing is a
good example of an inquiry where, during its coutbe Government addressed
many of the problems that had acted as a catalyshé inquiry.

More generally, it can be argued that the possjbiliat governments will ignore
reports is a perennial dilemma facing parliamentammittees. This suggests, in
turn, that the committee system should not be Idakgon as a panacea for all the
real and imagined faults of parliamentary governm€onversely, it might also be
said that considerations of this kind should natllas to underestimate the potential
significance of the committee system which is nowplace in the NSW upper
house. Of particular note is the unique self-rafeiey power of the General
Purpose Standing Committees which, on one viewnjgmembers to pursue with
new vigour the Council’s constitutional scrutinyamcountability function, defined
by the High Court in terms of the ‘superintendentehe executive government’.
Just how effectively and responsibly this powereisercised may prove an
important indicator of the performance of these ittees. It can be noted in this
regard that the Legislative Council now producesianual report on performance
in which the work of all its committees is analysaghinst such criteria as the
number of hearings conducted, the number of repartd recommendations
produced, and the outcomes in relation to thése.

21 | egislative Council, Parliament of NS\@eneral Purpose Standing Committees: Manual for
Budget Estimates Hearingdune 2000. This limitation is not peculiar tosbeommittees. Rather, it
is a reflection of the customary arrangementsapaty between the two houses of parliament in the
Westminster system.

22 The first of these reports is dated February 2000
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At present there is one upper house select conemitteon the increase in prisoner
population. In addition, excluding the various detieecommittees, there are a total
of nine joint committees. Two of these are joinesecommittee$® five are joint
statutory committee®: and two are joint standing committé@sAn upper house
threat in April 2000 to refer rail safety to Gendrarpose Standing Committee No
4 was only averted by the Government's agreemenbraaden the terms of
reference of the inquiry into the Glenbrook rasakiter chaired by Acting Justice
Mclnerney.

Writing in 1990, Barbara Page thought it ‘questldea whether the Council as
constituted at that time could ‘support an effezitommittee system along the lines
of the Australian Senate’. She added, ‘Two commgitare hardly enough to
constitute a “system”, but it is hard to see thainynmore could be staffed by a
Council of 45 members, not all of whom are avagdiolr committee work . . . If the
number of Councillors was to be further reduceentkhis would be even more
unlikely’.?® This is precisely what occurred in 1991 when tloei@il was reduced
to its present size of 42 members. Clearly, thetéay’ of parliamentary committees
which has developed since Page wrote over a deagdecan only operate if
members are prepared to serve on several commiteesme; and, echoing Page’s
views, it is hard to see how it could operate ey if the Council's size were
reduced still further.

Amendment of Bills

For the decade from 1978, when a directly electegjidlative Council was
established, to 1988, a period in which the uppersk remained under the control
of the Labor Government, the performance of thenCias a house of review can
be characterised as significant but limitédReviewing this period and looking
towards possible future developments, Barbara Pageluded:

At their best, independent upper houses, with dified party
representation, can not only prove effective maednsviewing legislative
programs, but in the process can reinvigorate thtéree parliamentary
process. Developments in the New South Wales Lagisl Council since
1978 have gone some way towards this goal. WhexeCibuncil goes
from here will depend upon many factors, includitige calibre of
members, the party mix of members, the resourdesdald to members
and the way the committee system develops. Twoiaraeterminants,

2 Into safe injecting rooms and victims compensatio

24 Committee on Children and Young People; CommittetherHealth Care Complaints Commission;
Committee on the ICAC; Committee on the Office of trellddsman and Police Integrity
Commission; and the Regulation Review Committee.

% The Small Business and the Staysafe Joint Star@bmgmittees.

% B, Page, n 2, 16.

27 A thorough analysis of the Council’s performancetf period from 1976 to 1990 is contained in
the NSW Parliamentary Library Background Paper byoBax Page: see n. 2.
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however, will be the extent to which parliamentasiseand governments
appreciate the work that can be done by a houseviw, and the success
with which members of that house can maintain arxa between the
independence that effective review requires andréstraint needed to
allow a government to govefA.

There will be different perspectives on the perfance of the Council as a house of
review since 1988. Throughout this period, sectiohthe press have campaigned
for the reform or abolition of the upper house, paper describing it as ‘a waste of
taxpayers’ money’. Alternatively, that paper suggdseform proposals to reduce
the number of MLCs from 42 to 34 should be ‘reatitd’®® The Treasurer,
Michael Egan, has also been a concerted critici®folwn legislative chamber,
calling for its abolition, refusing in the long-ming saga of litigation to accept the
legitimacy of its review functions, and claimingathts new committee system was
a sign that ‘crossbenchers and the Oppositionra@aped to behave in a wacky and
reckless way for the next four year$'But that is only one perspective. Another
would emphasise the contribution the upper housentede to reinvigorating the
parliamentary process in NSW, especially in segurthe accountability of
government activity. In any event, an analysishaf Council’s performance since
1988 is needed if the questions posed by Page atheutCouncil’s future
development are to be answered.

1988 to 1995 (49" to 50" Parliaments)

As noted, after the 1988 general election, when Literal/National Coalition
gained office, minority parties held the balanceaoiver in the upper house. Call to
Australia now had three seats in the Council, thestéalian Democrats two.
Following the 1991 general election, when the GmaliGovernment could achieve
a majority with the support of the two Call to Adita members, its position in the
Council was less problematic; certainly less satimthe Assembly where it was
now in a minority. All the same, the successfulgage of its legislative program
through the Council required delicate handling tigtmout these years. Indeed,
Premiers Greiner and Fahey had to devise stratdgidseep Parliament itself
functioning?*

In the Council, this involved attempting to foad hoccoalitions of support during
the period 1988 to 1991 by formally briefing indedent MLCs on contentious
legislation, as well as making pre-emptive amendmanlegislation in anticipation
of objections? In the Assembly, the developments were even migmfisant.

Through the ‘Charter of Reform’, signed in 1991 émwining the cornerstone of the

2B, Page, n 2, 19.

2 Editorial, ‘The ideal replacement is no oriehe Daily Telegraph25 July 2000.

30 G. Jacobsen, ‘Inquisitors keeping up the press8sainey Morning HeraldL7 January 2000.
3 R. Smith, n. 15, 25.

32 See R. Smith, n. 15, 25; B. Page, n. 2, 6-7.
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Coalition Government's fragile hold on office untMarch 1995, the three
independent MPs made a major impact on policyatntes and parliamentary
reform3

The impact of the Council on the Government’s liegiige program can be gauged
from the statistics for Bills during each of therlamentary sessions during this
period> As Smith noted, after the 1988 election the Cdumeant from being a
chamber in which amendments were rare, and suctedpposition amendments
almost unknown, to one in which both government amsh-government
amendments were commonly passed’. To a very latgethis is an effect of the
cross-bench balance of power. There are, howeaegtions in this effect depend-
ing on the nature and extent of the cross-bencph@tthe Government needed.

During the first period from 1988 to 1991, when tevernment required support
from three of the five cross-bench members, passédegislation through the
Council was difficult. Of the 556 Bills introducdd the Council, 116 (20.9 per
cent) had amendments proposed to them and 80 (let.4ent) were actually
amended. A particularly difficult area for the Gaowment was industrial relations
reform. More than 300 amendments were made tmtihestrial Relations Bill 1990
in the Council, which was subsequently withdrawn thg Government In
contrast, during the period after the 1991 electtmough to the end of the 1993
session, when, due to the support of the two GallAustralia members, the
Coalition had the numbers in the Council, the pgesaf legislation through the
upper house appears to have been somewhat eakibe 825 Bills introduced in
the Council during this period, 42 (12.9 per céwa)l amendments proposed to them
and 24 (7.4 per cent) of these Bills were amenBenling the same period, of the
227 separate amendments carried in the Council, (B274 per cent) were
amendments which were moved by the Government. aVimany of these
amendments are likely to have been technical iureatit may also be that
negotiations with the CTA Party were partly respbles

The situation appeared to change in the 1994 sestie last of the Coalition
Government: of 123 Bills introduced, 32 (26 pertr&ad amendments proposed to
them and 15 (12.2 per cent) were amended. ButthatelO of the 15 Bills were

% See R. Smith, n. 15, 25-7.

34 Such information has been compiled from the Jdwhne Legislative Council of New South
Wales, Minutes of Proceedings. It must be notetidtadistics on amendments to Bills can only
provide a crude indication of trends. Without diffletiating between technical amendments and
policy amendments (and, perhaps, amendments iimtigateferences as to wording as opposed to
substance), no conclusive positions can be takeweftheless, the statistics on amendments do
provide useful points of departure for analysis.

35 After the 1991 election, when the Industrial Refas Bill 1991 was proposed by the Greiner
Government, the then Minister for Industrial Relai@actually appeared in the Council to pilot the
legislation through the debate. The relevant seaifithe Constitution Act 1902 permitting this
action is section 38A which allows a Minister wiscai member of the Legislative Assembly to sit in
the Council to explain the provisions of a Bill. Tieen only be done with the consent of the
Council itself.
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amended either entirely or partially by amendmentsed by the Government in
the Council. The Coalition Government still onlyguéred the support of the two
Call to Australia members in the Council. Howevarcomparison to the previous
sessions since the 1991 election up until 1993) bwt Australian Democrats and
the Call to Australia Party were somewhat morevaciind successful in proposing
and securing carriage of their amendments. Froml 1891993, the Australian
Democrats proposed 44 amendments but none wergdcaburing the 1994
session, they proposed 64 amendments and eightoamied. Similarly, from 1991
to 1993, the Call to Australia Party proposed 3leasiments and eight were
carried. During the 1994 session, they proposedriz618 were carried. This may
have been due to the increasing pressure and rscruthich the Coalition
Government came under towards the end of its témiffice. Call to Australia may
have sought, perhaps belatedly, to capitalise ®batgaining power. It should be
noted, however, that the eight successful amendnmanted by Call to Australia
related to two Bills, the Farm Debt Mediation BiP94 and the Independent
Commission Against Corruption (Amendment) Bill 1994hese amendments were
passed without a division and with the supporhef Government: The Australian
Democrats, for their part, were successful in armgndhree Bills, all of which
concerned the criminal law — the Crimes (Dangerddsving Offences)
Amendment Bill 1994, the Sentencing Legislation @dment) Bill 1994 and the
Victims Compensation (Amendment) Bill 1994. Agathese amendments were
passed without a division and with the supporhef Government’

1995 to 1999 (the 51% Parliament)

The general election of 1995 saw Labor returningffice under Premier Carr, with
a slim majority in the Assembf§.It also saw a change in the composition of the
Council. Politically, the upper house was now moomplex. The 21 seats were
distributed as follows: 8 Liberal/National; 8 Labdk Australian Democrats; 1
Greens; 1 Call to Australia; 1 A Better Future Bar Children; 1 Shooters Party.
The Coalition Parties won 38.49 per cent of thenpry vote; Labor 35.25 per cent;
minor parties and independents 26.26 per centtad, twith successful minor party
and independents winning 14.09 per cent of the amymvote®® Immediately after
the 1995 election the composition of the upper bouas as follows: 18 Coalition;
17 Labor; 2 Australian Democrats; 2 Call to Aus&aB other. However, during the
course of the 51Parliament matters became more complex still. @efection
each from the Coalitioff, Labof' and the Australian Democr&tscreated 3
Independent members, so that now there were: 1litiGoal6 Labor; and 9 others.

3 NSWPD 30 November 1994, 596KSWPD1 December 1994, 6084.

87 NSWPD 23 November 1994, 5618 and 5288WPD 22 November 1994, 5478; aNBWPD 3
May 1994, 1719, 1725 and 1728

%8 | abor won 50 seats; the Coalition 46; Independ@nts

39 A GreenNSW Legislative Council Elections 1998SW Parliamentary Library Background Paper
No 2/1996.
40 Helen Sham-Ho resigned from the Liberal Part@®riune 1998 to be an independent.
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As one might expect, the result was a steady upsirdegislative amendment by
the Council in the 51 Parliament. The first session of the Parliamentfram 2
May 1995 to 27 January 1996. In this period a tofall Bills (of 124) were
amended by the Council. Of the total of 199 amendsmwhich were carried, 48.2
per cent were proposed by the Government and 23.t&gnt by the Opposition; no
fewer than 28.7 per cent were therefore proposedthiey minor parties and
independents. Of these, the Australian Democratsedal9.6 per cent of the total
number of successful amendments (39 of 54 proppsieel)Greens carried 4 per
cent of the total of amendments carried (8 of 48ppsed); the Shooters Party
carried 3.5 per cent (7 of 7 proposed); Call to thal® 1 per cent (2 of 27
proposed); and Better Future For Our Children @5gent (1 of 1 proposed). This
last amendment related, appropriately enough,gdthildren (Care and Protection)
Amendment Bill 1995. Six of the amendments carri®d the Shooters Party
concerned the Conveyancers Licensing Bill 1995. dimendments carried by the
Greens concentrated on environmental issues, botiatluded Bills relating to
electricity supply (3 amendments); all 16 of theesagments the Greens proposed to
the Olympic Co-ordination Authority Bill were negatd. Call to Australia carried
2 amendments to the Bill dealing with the regulatif disorderly houses. The
Australian Democrats (still with 2 members in thpper house) successfully
proposed 21 amendments to the State Owned Comporatnendment Bill 1995,
plus 18 other amendments to Bills on subjects rapfiom witness protection to
waste management.

The second session of the’Farliament ran from 16 April 1996 to 30 July 1987
which time a very clear picture of legislation bggotiation had emerged. In this
period a total of 66 Bills (of 261) were amendedly Council. Of the total of 482
amendments which were carried, 28.6 per cent wergoged by the Government,
24.3 per cent by the Opposition and 47.1 per centnbnor parties and
independents. Of the minor parties and independdBester Future For Our
Children was responsible for 15.6 per cent of tmeredments which were carried
(75 of 97 proposed). No fewer than 35 of these wethae Children (Protection and
Parental Responsibility) Bill 1997; another 15 camed a Bill amending
apprehended violence orders; and 14 related taiagyoffenders Bill. In a similar
pattern of concentrated legislative amendments2éhamendments carried by the
Shooters Party related to two Bills, one dealinghwiome invasion, the other
concerning victims rights. All 40 amendments pragubby the Shooters Party to the
firearms legislation were negatived. The profile fbe Greens where successful
amendments are concerned is somewhat broader,twethrecord showing that
amendments were carried in the fields of crimimad administrative law, transport
legislation, the supply of gas, as well as the @seas of environmental regulation.
Richard Jones, formerly an Australian Democrat tav an independent, has a
similar profile, including successful amendmentsdcal government legislation
and the prevention of cruelty to animals. In crtelens, the dramatic change is to

41 Franca Arena resigned from the ALP on 7 Noveril$&7 to be an independent.
42 Richard Jones resigned from the Australian Dentsaia 12 March 1996 to be an independent.
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the number of successful amendments — a drop fiorto 34 (2.9 per cent of the
total of amendments carried) — proposed by the raliah Democrats, now
reduced to one member in the upper house. As vatht€ Australia, which carried
three amendments, the Democrats no longer held augivotal position in the
Council's ever changing balance of power.

Overall, the picture to emerge from these figureghiat the minor parties and
independents had successfully carried amendmerttseikey areas of interest to
their own constituencies, be it children’s righésy and order, the environment, the
rights of animals, or whatever. Whether in someesdhis was the result of a deal
with the Government, for example, in return for oy for a key piece of
legislation, cannot be said definitely. Statistidshe kind presented here can only
reveal so much, and only hint at the subtletieslved in the complex behind the
scenes arrangements now at work in the NSW Leupisl&ouncil.

The last session of the $Parliament ran from 16 September 1997 to 3 Fepruar
1999 in which period a total of 98 Bills (of 277¢me amended by the Council. Of
the total of 826 amendments which were carried4 $&r cent were proposed by
the Government, 18.8 per cent by the Opposition4h8 per cent by minor parties
and independents. The last figure is slightly dawnthe previous session, but it
does not reveal the compromises the Governmentharay had to make in order to
secure passage of its legislative program. Pertfapsutstanding figures to note
from this second session are the 134 and 132 amandrsuccessfully proposed by
Richard Jones and the Greens member, lan Cohgrectesly. Better Future for
Our Children successfully moved 38 amendments, tGaustralia (now titled the
Christian Democratic Party) 29, Australian Demoera6, and the former Labor
MLC, Franca Arena, 5. As ever, great care needbetdaken when analysing
statistical data of this sort, but these figuresdly reveal a trend towards increasing
minor party and independent involvement in the diegive process. Among the
proposed legislation which was most heavily amenbigdhe minor parties and
independents were Bills relating to: the Commissfon Children and Young
People; companion animals; police and public safemnestry and national parks;
native vegetation conservation; privacy and pensondormation; and the
management of Sydney water.

1999 to 2000 (the 52" Par liament)

Labor retained office in the 1999 election with #mtreased majority in the
Assembly. In the Council, on the other hand, thesxe now 13 cross-bench
members in a House of 42 seats. As noted, thegergbection for 21 upper house
seats produced the following outcome: 8 Labor Pd#rtyiberal/National Parties; 1
Pauline Hanson’s One Nation; 1 Australian Democrathristian Democratic
Party; 1 The Greens; 1 Reform the Legal SystemnityJ1 Outdoor Recreation
Party. The Labor Party won 37.27 per cent of thmary vote; the Coalition 27.39
per cent; minor parties and independents a totaBmB4 per cent, with the
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successful minor parties and independents winnBig1lper cent of the primary
vote. At present the Council comprises: 16 Lab@;Chbalition; and 13 other (1
Australian Democrat; 2 Christian Democratic PagyGreens; 1 One Nation; 1
Better Future for Our Children; 1 Shooters; 1 Refohe Legal System; 1 Outdoor
Recreation Party; 1 Unity; plus 2 Independ&ts

To date, there has only been one completed seskibe 52¢ parliament, the short
Budget session from May to August 1999. The secseskion, which is still
ongoing, started in September 1999 and figurestferamendment of Bills are
available up until December 2000. The picture terga from the first session is,
predictably, one of mounting complexity, in whichet Government adopted a
tentative approach to its legislative program.dtal, 7 Bills (of 81) were amended
in this period. Of the total of 127 amendments Wwhieere carried: 80 were moved
by the Government; 6 by the Opposition; 23 by thistalian Democrats; 9 by the
Christian Democrats; 4 by Richard Jones; 2 by B&teure For Our Children; and
one each by the Greens, Reform the Legal Systerity ldnd Helen Sham-Ho.
Most amended was a Bill dealing with motor accidex@mpensation.

The statistics for the ongoing second session @f5@#° Parliament show that 50
Bills (of 255) were amended, with a total of 428emuiments being carried. Of
these, 137 were moved by the Government, 68 bppgmosition and the other 223
(52.1 per cent) by the minor parties and indepetsdémgain Richard Jones and the
Greens were particularly active in this regard, imgv107 and 55 successful
amendments respectively. In percentage terms, Riclanes moved 25 per cent of
successful amendments, and the Greens 12.9 peiGtbet successful amendments
were moved by: Better Future For Our Children 23 (&er cent); Reform the Legal
System 12 (2.8 per cent); Australian Democrats 2@ (er cent); Christian
Democrats 8 (1.9 per cent); Outdoor Recreationy2a®.5 per cent); and one each
(0.2 per cent) for One Nation, Unity and Helen SHamn all relating to the
Community Relations Commission and Principles ofltMulturalism Bill 2000.
Most of the Government’s major pieces of legisiatreere amended to some extent
or other, including Bills dealing with adoption, néencing, the regulation of
gambling, water management and various other emviemtal measures. Again,
this tells us nothing of the process of legislatiegotiation which must now occur
on a regular basis if the Government wants to seqpassage of its legislation
through the upper house. In fact, a feature optiesent upper house is the fact that
the minor parties and independents caucus on alyéelsis, mostly it can be
assumed for the purpose of deciding upon such geraents as committee
membership and procedural and resource mattersrajigifé It seems that, in
addition to any dealings the Government may hak individual members, it also
briefs members on policy-related issues at theseusameetings. The point can
also be made that, at times, the minor partiesiraehpendents may seek to act in
concert over a certain policy matter, as in theeagsupper house electoral reform.

3 Richard Jones and Helen Sham-Ho.
44 Each minor party and independent member has tikirfie staffers.
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On other occasions, of which gambling regulationl ¢iquor licensing are two
outstanding examples, they have found themselveglia working together to
achieve similar policy gaols, operating more orsles a bloc against both the
Government and the Opposition. Of course, whereGinernment and Opposition
do agree, and where the required political wilhiplace, they have the numbers to
carry legislation through the Council.

Whatever amendments have been proposed and ctorigovernment Bills in this
period, the fact remains that the kind of ‘mandatgs’ which have affected the
Australian Senate have not been replicated in th8WN upper house.
Disagreements, sometimes trenchant in nature, aasen, but usually a way has
been found through these. One instance is the Dadlystry Bill 2000, which saw
both the Opposition and certain independent menmiessing for amendments to
provide for a State-funded top up compensation @ggekto farmers. The
amendments providing for this package were defeimtélde Assembly but passed
in the Council. The Assembly disagreed with the mangents with reasons and the
Council in turn insisted on its amendments. InAkeembly, again, the Government
suspended Standing Orders to permit a motion tondweed in Committee of the
Whole ‘That the Assembly insists on its disagredmerthe Legislative Council
amendments a second time’. In Committee, the Leafdtre National Party moved
an amendment to this motion to refer the amendnterdsconference of managers
of both Houses. The amendment was negatived andriti@al motion agreed to.
In the Council, the amendments were not insistednuput only after the
Government gave an undertaking to look at othenawse of assistance.

It remains the case that some Bills have not paedewing to the impossibility of
their being passed in the Council. For examplerashadowed Bill to combine the
positions of the ICAC and Ombudsman Commissione&xs mot introduced owing
to lack of Legislative Council support. Also, atigs by the Government to bring
independent contractors under the jurisdiction bf tindustrial Relations
Commission by declaring them to be employees wesarted by the CounctP.

Inevitably, many questions remain. Statistical gsial can say nothing about the
legislation that the Government may have introdutedther circumstances, or
about any changes that may have been made by atigotbefore or after a Bill
was introduced. Nor, for that matter, can it saytling about the likelihood of
minor parties and independents sometimes serviagettus of Government, for
example, by championing amendments which the Gowvenh might support but
which it could not have introduced itself for paél reasons. It is probable that the
present situation in the NSW Legislative Councilkemfor a Government that is

5 D. Murphy and L. Doherty, ‘Labor backdown on isthial bill, The Sydney Morning Heralz4
June 2000. The Industrial Relations Amendment Bil@@as in fact divided into two Bills, the
Industrial Relations Amendment Bill and the Indu$tRalations Amendment (Independent
Contractors) Bill. The first was returned to the Asbdy as the original Bill, while the second,
dealing with the independent contractor provisisamains on the Council’s business paper.
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accustomed to negotiation and amendment as the ftrimmust pay to get its
program through. The present situation could alakerfor cautious government, at
least as far as legislative initiatives are conedrrit could be, too, that an upper
house is itself cautious in this situation, deterxdi to amend and scrutinise up to a
point, but aware also of the dangers involved ihoase of review exerting its
powers to the limits of its constitutional funct&n

Conclusions and future per spectives

At the level of principle, in terms of the contestéebate concerning the democratic
legitimacy of upper houses, the arguments for aganat bicameralism can often
be black and white in nature. From this perspectiwveupper house is either right,
in theory, or it is not. At a more pragmatic leviehwever, any assessment of the
performance of a Legislative Council is likely te lbess certain. There will be
instances when some particular achievement, such esmmittee report or an
amendment to a controversial piece of legislatisronsidered positively by many
people and will be pointed to as an instance ofvélee of a powerful house of
review. Indeed, an effective upper house commitagcture may itself be seen as
an important indicator of parliamentary vitalityo®ersely, other instances or
indicators of performance may be viewed more neghti Critics can point to such
things as the potential for committees to repliqadety political divisions, or the
instinct of governments to ignore wherever they cany unwelcome
recommendations made by upper house committeedt®oan also be expressed
about the whole process of legislative amendmergnwiminor parties hold the
balance of power, both as an issue of principl®aghether this is an undermining
of the democratic system, and as a more pragmatéstipn concerning the
effective formulation of statutory law.

From one standpoint, the performance of the conbeanp Council in NSW can be
seen as a question of balance — of the balancelititpl power, certainly, but also
of the balancing of constitutional powers and pietfes, public expectations and
political realities. Page called it a balance bemvéhe independence that effective
review requires and the restraint needed to allogoeernment to govern. The
indications are that the present NSW Legislativaur@il has achieved much of
what Page had in mind when writing of an upper Bousinvigorating the
parliamentary process. Views will always differ abds underlying legitimacy, as
well as concerning the performance of its membera imore pragmatic sense.
However, that the Council is now a house of revilewvery sense is not in doubt.

With the introduction of electoral reforms in 1999s unlikely that its present mix
of membership, with single representatives of sawveticro parties, will continue
into the future. On the other hand, there is evidglihood that minor parties of
different political persuasions will continue to tEpresented in the Council. If, as
seems likely, minor parties still hold the balarafepower, there is also every
likelihood that the developments in the committgstesm will continue, as will the



66 Gareth Griffith APR17(1)

pattern of legislative amendment discussed abowe.nBthing is certain. Much
could depend on the political make-up of the miparties: whether they are more
‘left-leaning’ or ‘conservative’ in disposition magffect their determination to
scrutinise the government of the day. Quite diffier@atterns of legislative
amendment, both in terms of volume and direction)d apply when, for example,
the balance of power lies with more ‘right-leaningiinor parties and the
government itself is conservative in nature, asirefaa situation when an
ideologically conservative government must dealhwihore ‘left-leaning’ or
‘progressive’ minor parties. It is interesting img regard to note how ideological
perspectives on upper houses have changed. Féirghthree-quarters of the 20
century they were damned by the Left as obstrudtiegwill of the people, most
dramatically at the federal level in 1975; now sagfements of the Left champion
the role of upper houses in enhancing democradytudés towards upper houses
can also be influenced by the political climatetloé day: for example, when a
government with a big program is in office, the gibaities for conflict increase;
whereas in times like the 1950s when there i®lidll for governmental activism a
hostile upper house may not be such a problemofAlthich suggests that, while
any analysis of a bicameral legislature must bedas theoretical considerations
and issues of principle, the influence of contingers never far away. What is
perceived to be review, in one context, is lookpdruas obstruction in another. The
line between independent upper house review anénttependent pursuit of pol-
icies by minor parties in areas where their mangatgiestionable can be very fine.

In relation to the NSW Legislative Council, these always the prospect of the
major parties combining to abolish the Council.his valedictory speech upon
resigning, long-serving Liberal MLC, John Hannafomdarned that ‘[u]nless
existing members made a concerted decision to eehtlre role and relevance of
this House, | believe during my lifetime this Housi#l be abolished”® On a more
positive note, he added:

The use by members of the effectively designed cittenen structure,

together with the clearly established power of tBisamber to secure
executive accountability through the productiorpapers to the House, is
the way to satisfy the public that this House ipraper bulwark of

democracy. . . . During the next decade all membgthkis House should
focus on the quality of public administration andaka certain the

Executive is accountable for the quality of thamatdstration?’

That may be a counsel of perfection, or possiblingberfection depending on
one’s point of view. Still, it suggests the chafies ahead for the NSW upper
house. Nothing is certain; but all things consideiteseems that the Legislative
Council will continue to be a vigorous and powerfidmponent of the NSW
Parliament for the foreseeable future. A

46 NSWPD 7 September 2000, 8772.
“7 |bid, 8773.



