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Rating the effectiveness of committee reports:
some examples

Malcolm Aldons’

| ntroduction

In the first article on this subject | described myethodology for rating the
effectiveness of committee repottBased mainly on government responses to reports,
committee reports can be rated according to whetherespect of influencing
government decision-making: 1 — the report is affe¢ 2 — the report is prima facie
effective; 3 — there are doubts about effectivenasd 4 — the report is ineffective.

It is necessary to reiterate the basis for the fire ratings. To receive a rating of 1, at
least 50 per cent of the recommendations have tacbepted in one form or another.
These are the recommendations with likely posibuécomes. In addition, at least 50
per cent of these should have positive outcomesther words, these recommendations
should have been implemented or there should beranément for implementation.
There are two exceptions. If key or important res@mndations have been accepted and
implemented then the report should receive a raiing, irrespective of the rest of the
ratings data. Further, if a report has been refetoein the Governor-General’'s speech
at the opening of a parliament, this should al$ett the top rating. All three indicate
that the report(s) have influenced government émtisaking.

To receive a rating of 2, prima facie effectivegport would have to receive the 50 per
cent of likely positive outcomes, but because thsitive outcomes [implementation]
would be below 50 per cent, that report would petsecond rating.

This article, through the use of five case studasplies this methodology to eight

reports. One case study is on a House of Reprdis@staeport, two studies are on two

joint committee reports and the remaining two catadies cover five Senate committee
reports. After these case studies | will discusthanConclusions section possible ways
of measuring overall effectiveness by comparingedit types of reports.

Former Committee Secretary, House of Represengatifianberra.
1 M. Aldons, ‘Rating the Effectiveness of ParliansgmtCommittee Reports: The Methodology’,
Legislative Studiesv/ol. 15, No. 1, Spring 2000
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The case studies

The case studies were not selected at random. Tiregr the first two ratings and
discuss some of the issues connected to the rginogsss.

Case study 1: The Insider Trading Report
[Rating: 1 — Effective]

The report, Fair shares for all: Insider trading in Australiafrom the House of
Representatives Standing Committee on Legal andstiational Affairs, was
presented on 28 November 1989. The government mdspoto the report on 11
October 1990.

The report had 21 recommendations and 17 weretdddo government. Four of the 21
were omitted from the calculations because theyeweot related to government
decision-making. These recommendations were doldotether bodies — the Australian
Stock Exchange, the National Companies and Sexsirfiommission, the Australian
Securities Commission and representative groupshe securities industry. The
government supported these recommendations and tingee bodies ‘to examine and
implement these recommendations at an early stage.’

The recommendations dealt with amending the legsiaand other ways of curbing
insider trading, described in the response as speaally insidious and damaging form
of market manipulation.’ | have classified the regss policy.

The response had several complimentary comments.committee was thanked ‘for
the thoroughness of its report and its constructatgggestions for legislative
amendment.’ The response also made this importeminent:

The Government accepts and is acting on the vdktdiuithe Committee’s
recommendations. The Government has approved tlepagation of
amendments to the Corporations Act 1989give effect, to a substantial
degree, to most of the recommendations in the tepat require legislative
action. It is planned that these provisions willrbkeased as an exposure draft
later this year.

The response also said that the government hadrvagisms about certain
recommendations. As it turned out, this meant tme recommendation was accepted
in part, the government accepted the possibilityanbther in the longer term and
approached the third in a different way.

The attitude of the government was explicit fordf4he 17 recommendations. In other
words, for these 14 the response said ‘acceptxejated in principle’ and so forth. All
17 recommendations were accepted in whole or patiesnumber of recommendations
with likely positive outcomes was 100 per cent.tidse, fourteen or 82 per cent had a
commitment of implementation. These figures arelwadove the 50 per cent
acceptance of recommendations and the 50 per egirnentation rate required for
the top rating. Therefore, the report receivestmgeof 1: effective. The House Legal
and Constitutional Committee report on Insider Tmgdwas effective in influencing
government decision-making.
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Case study 2: The Agricultural and Veterinary Chemtals Report
[Rating: 1 — Effective]

The reportAgricultural and Veterinary Chemicals in Australifaipm the Senate Select
Committee on Agricultural and Veterinary ChemidalsAustralia was presented on 23
August 1990. The government responded on 28 Mag.199

The report had 45 recommendations but 3 were egdlfidom the calculations because
they asked for the provision or distribution ofdrhation and were, therefore, not
related to influencing government decision-makifbe majority of the remaining 42
recommendations were directed to government [6Zpet] but many were directed to
other bodies, for example, the Australian Agrictdtuand Veterinary Chemicals
Council.

According to the response the report ‘identifiedjonadeficiencies in the current
clearance and registration arrangements’, incluthiegabsence of a substantial program
to systematically review existing chemicals. Beeauthe majority of the
recommendations addressed these matters, | hassifield the report as policy.

The government response was very complimentary:

Overall the Committee’s Report provides a blueprimtthe management of
farm chemicals in agricultural production for thexhdecade.

Many of the Senate Committee’s recommendations baea incorporated in
the Government’s strategy for farm chemicals ferlext decade.

Unfortunately, however, these kind words did natnglate into explicit government
attitudes to committee recommendations. There isesponse where the government
says ‘accept’ or ‘agree’ and so forth. Neverthelédwmave classified 55 per cent of the
responses as explicit because | considered thadattio these recommendations to be
very clear. This leaves a significant 45 per cehemg the government attitude was
implicit and therefore had to be inferred.

Several recommendations called on the governmerdrganisations to ‘review’ or
‘examine’ specified matters. There are problemd$ wiich recommendations because
even if they are accepted and implemented, we t&maw the results of such reviews,
and whether the review influenced government deaishaking. For example,
recommendation 43 asked the National Health andiddedResearch Council to
‘conduct a full review of the persistent organocine compounds used in Australia in
order to reassess whether their continued usesiidigal on public health grounds’. The
response said a review had been conducted, ardpafitt had been released and that the
council would consider the final report later ir929 Here is an instance where a review
recommendation has been accepted and implementéideboutcome is not known.

The response said the report identified major d@mfiies and then added that the
government ‘has moved swiftly to overcome thesasu@ concern’. The government
decided ‘to establish a national registration sahéeior agricultural and veterinary

chemicals’ and to take related action. The committecommended all this, which

appears to be key or important recommendationsave tsaid previously that if key

recommendations are accepted and implemented ttanist sufficient reason for the

report to be classified as effective. The respalms not admit to acceptance but from
the text of the response this is what has happened.
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Of the 42 recommendations, 31 [or 74 per cent] liledy positive outcomes and, of
these, 17 [or 55 per cent] had positive outconresther words, at minimum, there was
a commitment on implementation. These figures &@ve the minimum for the top
rating and | have rated the report 1: effectivee Benate Select Committee report on
Agricultural and Veterinary Chemicals in Australigas effective in influencing
government decision-making. The report has madégmifisant contribution to the
development of policy in this area.

Case study 3: The World Bank and the IMF Report
[Rating: 1 — Effective]

This report,Australia, the World Bank and the International Mbary Fundfrom the
Joint Standing Committee on Foreign Affairs, Defeland Trade, was presented on 30
September 1993. The government responded on 30nibmrel 995.

The report had 32 recommendations. Of these, twe wmitted from the calculations
for rating effectiveness in influencing governmeletision-making because they dealt
with the provision of information to parliament. & heport required decisions from
government to ensure that the two organisationsemeffectively met Australia’s
objectives. It also covered the monitoring of tlodivéties of the Bank and the Fund.
Because of this the report has been classifieaisyp

The response said ‘the Government welcomes the rRegothe Committee and
endorses many of its recommendations’. Howevery ame recommendation was
‘endorsed’. The government attitude was explicitdaly 9 of the 30 recommendations
[30 per cent]. | have classified 8 of these asieitgbecause although words such as
‘agree’ or ‘accept’ or ‘do not accept’ were not ddeconsidered the response to be
sufficiently clear. This leaves a significant 70r pent where the attitude was implicit
and had to be inferred.

Governments are being evasive when they do not nexigdicit their attitudes to
recommendations. There could be several reasonshi®revasiveness. One is that
governments, to avoid public criticism from theiadibench, do not want to tell
committees that most of their recommendations Hmeen rejected. Such criticism can
be therefore confined to the party room so thak laicexplicitness is a trade-off for
avoiding public criticism.

| have classified 12 recommendations [40 per castbeing unnecessary because the
committee was asking the government to do whatginernment had been doing
before the recommendation was made. The words éwiitinue to’ in the response is a
clear indication of an unnecessary recommendai@tommendation 20 was that the
‘Australian Executive Director exercise a morergjeant oversight of Bank loans to
ensure that the Bank takes a more active role @&uating the impact of its programs
upon the environment and the population’. The rasposaid that reflecting the
concerns of the government on these issues, AwstralExecutive Director ‘will
continue to maintain a stringent oversight’, thaedsury ‘will continue to’ seek
comments on environmental aspects and that thesenents ‘will continue to’ be
passed on to our Executive Director.

A general problem with recommendations and respras@roblem that has bedevilled
analysts for a long time, is causality: the relati®tween the recommendation and the
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action taken. In some cases, such ag-ikberies Revisitedeport, and others, there is

no problem because government acknowledges theection. But these are few and

far between. In other cases the government accaptecommendation and then
describes what it is doing or going to do. Herassume causality. In still other cases,
particularly when the government attitude may beliait, judgment is necessary. My

judgment is based on the commentary provided bydhponse but | tend to give any
benefit of the doubt to the committee.

There is another category and here the response‘aegept’ and so forth and then
indicates that implementation is not required beeawnhat the committee wants is what
the government has been doing before the recomrtiendsas made or even before
the inquiry commenced. Sometimes the words ‘wilhtawue to’ are used. These
recommendations have to be discounted in the mapingcess.

For most of the recommendations with positive ootes the government attitude was
implicit so that both agreement and implementatiad to be inferred. But only 40 per
cent of the recommendations had likely positivecomtes and on this basis the report
should have received a rating of 4: ineffective.

However, a key recommendation was accepted anceimgpited and this changed the
rating. Recommendation 32 was that the Presiditiig€d$ write to their counterparts in

countries that supply Executive Directors of theFlnd the World Bank to seek a
meeting in Washington to establish an inter-pardiatary assembly to monitor the IMF
and the World Bank. The upshot of all this was it two organisations agreed to
cooperate, the first meeting of the group was reld/ashington in November 1994 and
was attended by 22 parliamentarians from 17 caesytrincluding Australia. The

intention was that the meeting continue as an dnewant under the title, the

‘International Group of Parliamentarians Involvedtihe Oversight of the IMF and the
World Bank'.

This is an important development, the result of cbenmittee initiative. Because this
key recommendation was accepted and implementedetiaat receives a rating of 1:
effective. This underlines the value of this spegeovision in the methodology. It

should be noted that key recommendations that arexccepted should result in that
report receiving a rating of 4: ineffective.

Case study 4: The Midford Paramount Report
[Rating: 1— Effective]

This was a well-publicised inquiry and report. Alttygh good administration is rarely
newsworthy poor administration certainly is. Thea®, The Midford Paramount case
and related matters — Customs and Midford shirt3he paramount case of a failure
of Customsfrom the Joint Committee of Public Accounts [A&C], was presented on
18 December 1992. Responses to PAC reports are Bipaamce Minute, so-called
because the Department of Finance coordinates thesetes. This minute from
Finance was dated June 1993 and the committeetrepdhe minute was presented on
28 November 1993.

There are benefits and weaknesses in the Finanoatdlsystem. Its great value, not
available to other committees, is that it allows AC to respond to the minute [the
response to a committee report] in a report thabriporates the minute. A notable
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feature of this process in this case was the stawitigism of the committee by the
Director of Public Prosecutions (the DPP) and theadly strong rebuttal of these
criticisms by the PAC in the committee report oa Hinance Minute.

The major weakness of the Finance Minute systeomdgrtainty over which response
to accept when more than one organisation resptindsrecommendation and when
different or even conflicting views are presentdRecommendation 63 covered
arrangements between Customs and the DPP. Custoeepted the ‘intent’ of the
recommendation but the DPP said it was not vialid therefore could not be
supported.

Because of this confusion | have omitted this amotlzer recommendation. The report
had 134 recommendations. The response said fivé déh policy and that the
government would respond separately to them. Thage been omitted. A further nine
recommendations have been omitted because theytdeal with decision-making.
They called for investigations by the Ombudsman d&ne Auditor-General, for
information to be provided to the Parliament oraimual reports and for Customs to
report back to the committee.

The last mentioned is used by some committee&fltats a view that was popular in
the early 1980s, namely that public servants amectly accountable to the parliament.
This is a view that flies in the face of the rgatf executive-legislature relationships.

The Finance Minute system is sufficient reason #tassifying PAC reports as

administration. The recommendations in the Midf&x@ramount report were process
oriented and covered matters such as procedureshbald be applied to investigations
and legal proceedings, the seizure of documentgyands, and training of staff. | have
classified the report as administration.

The attitude of the departments and others wasioixgbor 92 per cent of the
recommendations. In other words these recommenmdativere ‘accepted’ or the
‘intent’ of the recommendation was accepted. Tl lmate is a feature of reports that
result from high profile inquiries that deal witlolftically sensitive subjects. The vast
majority of the recommendations that were acceptete implemented. The Finance
Minute says that instructions, changes and amengnieave been made in manuals or
that instructions have been ‘amplified’ or ‘reinfed’ in manuals.

However, as noted earlier, acceptance does nossetly mean that the organisation is
going to do something new. Acceptance also meamothanisation has been doing
what the committee asked it to do before the cotemimnade the recommendation. For
example, recommendation 118 called for strategiednfiproving the performance of
the investigation workforce and 119 called for perfance measures. These were
‘accepted’ [because] such things are reviewed coatisly.

Even after these recommendations are discounted than 70 per cent of the 118 had
likely positive outcomes and of this percentaggp@0cent had positive outcomes. This
is a very good result so the report receives agatf 1: effective. The PAC Midford
Paramount report was effective in influencing goweent decision-making in
administration.

It should be noted that these days process is dgsmweight than outcomes. An earlier
view of public administration was that if adequptecedures were in place, if qualified
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and trained staffs were employed and if they wetegaately remunerated, then all
good things would follow. Be that as it may, | le&k there is a relationship between
process and efficiency and effectiveness.

A result of the PAC report was the Conroy inquingatt produced another report that
reviewed the Australian Customs Servidéthe committee report were the catalyst for
a revamp of Customs administration this would be emen bigger plus for the
committee report.

Hynd asks whether committees are concerned wittomes or obsessed with proc@ss.
He quotes from Godfrey who says committees prodacemmendations that do not
discriminate between strategic matters and thosadofinistrative detail. Godfrey also
says the PAC report on the Customs Service ‘woaltlbeen enormously improved by
the excision of two-thirds of (its) ...recommendat’? My proposal for an ‘impact
analysis’ of each recommendation should go some t@ayesolve any perceived
problem in this regard.

Case study 5: The Animal Welfare Reports
[Rating: 2 — Prima Facie Effective]

The Senate Select Committee on Animal Welfare prtesell reports, between 1985
and 1991. This case study covers 4 of these repert&angaroos[presented 1 June
1988, responded to on 6 May 1998himal Experimentatiofipresented 5 September
1989, responded to on 9 October 1996fensive Livestock Productigpresented 23
August 1990, responded to on 30 May 1991] @ntling of Large Feral Animals in the
Northern Territory[presented 21 June 1991, responded to on 30 A@®RTL

Because each report received the same rating pfif2qd facie effective] the case study
treats all 4 together.

The reports made 99 recommendations but 33 werkudea from the calculations
because they were essentially for the States amitdres to consider or implement. As
such they had no bearing on Commonwealth governngemision-making. The
remaining recommendations were directed at govemhroe specific ministers and
covered matters such as funding, research andsotequiring government attention. |
classified all four reports as policy.

The government responses had several complimentanments. They included the
following:

The Committees’ recommendations form the basis fopréovement in
welfare aspects of the relevant industries [Intengivestock Production].

(The recommendations) form the basis for improvamemelfare aspects of
controlling feral animals [Culling of Large Feral iamls in the Northern
Territory].

F. ConroyReview of the Australian Customs Service — The Tgifaint,December 1993

D. Hynd, ‘Concerned with outcomes, or obsessetl wibcess?: Senate committee reports’,
Legislative Studigsvol. 11, No. 1, Spring 1996

B. Godfrey, ‘The Learning Organisation and Accatnility in the Public Sector'Canberra
Bulletin of Public AdministrationNo. 73, September 1993

5 M. Aldons,op. cit.p. 30
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The attitude of the government was explicit for @8l recommendations. Thirty-four
were supported in principle [or accepted in prife]ip24 were supported, four were
accepted with modification and 4 were not accepldeerefore, the vast majority of
recommendations were accepted in one form or anatbethat 94 per cent had likely
positive outcomes. However, a few of these had @odlscounted because all that
support meant was that the government was agreeirgg recommendation because
government had been doing what the recommendatiskeda for before the
recommendation was made.

Nevertheless, the four reports combined still hddkalthy 77 per cent acceptance rate
of recommendations [likely positive outcomes]. Bue reports to receive the top rating
half of these recommendations require implemematir a commitment to
implementation. But only 22 per cent achieved gual so the four reports received a
rating of 2: prima facie effective. In other words,appears on the surface that the
reports were effective in influencing governmentidien-making on policy related to
animal welfare.

A rating of 2 is an indeterminate or temporaryngtilf there was sufficient information
on implementation this could show that more tharp&0cent of the recommendations
were implemented so that the rating would be chadngel : effective. If the information
showed little or no implementation, then this couldduce the percentage of
recommendations with likely positive responsesdtoWw 50 per cent. The result would
be a downgrading of the report to a rating of éffective.

Conclusions

Absence of follow-up procedures is a feature of wittee operations. But if there is to
be change committees must be interested to kndhedfinal outcomes of their reports.
If they are not interested no one else will bethiy are not interested they might
continue to attract the cynical description of lgefa collection of the unfit appointed
by the unwilling to do the unnecessaty’.

A solution, assuming committee interest, is for Hhause of Representatives and the
Senate, through the Presiding Officers, to ask gheernment to table an ‘Action
Report’ at regular intervals. These reports wonldude information on implementation
of recommendations the government has accepted twed final view on
recommendations the government said needed fucthesideration or those that have
referred to others.

However, the major purpose of my research progtt itest the proposition that as we
move along the committee influence spectrum, fr@w ladministration to policy,
administrative policy and finally to high or strgie policy, committee influence on
government decision-making weakens. The ratingsepbrts will be used to test the
proposition.

| can record the number of reports according tegmty and rating and write this up.
Alternately, as | am inclined at the moment, | as®e only two types of ratings,
effective and ineffective and express effectiveress percentage of the total or as a

5 A.M. Young, ‘Parliamentary Committees: A collectiof the unfit appointed by the unwilling
to perform the unnecessaryRegislative Studies/ol. 12, No. 1, Spring 1997
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ratio. This method can also be used to comparsubeess of Senate committees versus
committees of the House of Representatives orrtk &enate, House and joint standing
committees.

| have chosen the period 1988 — 1995 for my study will be rating all reports
presented in this period that require governmespaeses. The case studies in this
article are an application of my methodology. Thexea long way to go before the
project is completed. A

" Reports on bills are excluded. The reports inchegirts presented early during the 38th
Parliament that were from committees appointedndytiie thirty-seventh parliament
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‘Questioning’ a privilege: article 9 of the Bill
of Rights 1688

G M Kelly”

It will not be denied, that power is of an encrdagmature, and that it ought
to be effectively restrained from passing the lingissigned to it.

James MadisorkederalistNo. 48.

Constitutional laws fix the operational foundatifmm the common life of a sociegnd
for accommodating divergent interests within itcSdaws may be crystallised into a
formal constitution or enacted in some other stajutform. In systems of British
lineage, they also inhere in the common law. Thegy mell have their origin in
immediate objectives, but readily acquire an adigeomanence. That tendency may be
induced and advanced by entrenchment.

Some scope for adjustment to changing circumstaiscesailable by way of judicial
interpretation; through its processes, a congtitati provision may preserve the
character of a living instrument. But the judidiale is limited. Constitutional leaps are
possible only by way of political action.

Typically, therefore, the legislative process elshbs structures of resistance and the
legal climate imposes a mood of reluctance in retspé fundamental change. That

fosters the persistence of outmoded norms, butraltigates the danger that transient
enthusiasms may eclipse venerable and still vaduksy. There is no sure prescription

for reconciling the apparent legislative logic dfetpresent with the constitutional

wisdom of the past.

These broad considerations are directly pertinerihé law of parliamentary privilege
— a basic element in the constitutional structuire. respect of the Australian
Commonwealth, the privilege regime is governed b¢9sof the Constitutioh,as
embroidered by legislation, by parliamentary rulirapd conventions and by decisions

" Barrister and solicitor, High Courts of AustraliadaNew Zealand. The author wishes to record
his appreciation for assistance in the preparatiothis article to: Harry Evans, Clerk of the
Australian Senate; Geoffrey Lindell, Professor af\,. University of Melbourne; Librarian and
staff, Lionel Murphy Library, Commonwealth Attorn&eneral's Department. None of these
has any responsibility in respect of the opinioxgressed.
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of the courts. The focus for present purposes ésptivilege relating to freedom of
speech and debate in Parliament, established watete 9 of the Bill of Rights 1688.
The Article confers on Parliament and its membehatws essentially an immunity
rather than a privilege in respect of the conddigtasliamentary business. The practical
implication is that participation in that businesisould not give rise to exposure to
criminal or civil process.

There is nowadays some discomfort with the tradéicArticle 9 regime as elucidated
by centuries of common law decisions. The Articletwithstanding, is still in force in

many jurisdictions (including that of the Commonitlesof Australia) in the original

form. When theParliamentary Privileges Act 1987{Cth) — the only relevant
Commonwealth legislation of any significance — weasicted in relation to Article 9, it
was expressed to be declaratory only.

From time to time, reservations are quite insisyeatlvanced. Has judicial indulgence
toward parliamentary claims caused the regime rey stxcessively from its origins —
and from reasonable purposes? Is constitutionablaebing called for to meet
contemporary expectations of openness and accadlitytain respect of public
institutions, and of unobstructed accdesjustice by the citizen? Has the latter-day
dominance of the electronic media eroded the rat®oof the Article 9 privilege? The
analysis that follows takes up such questions.

The ultimate concern is the current regime of thestfalian Commonwealth. Because
that regime is still heavily dependent on the comrew background, the corpus of
English law decisions is first outlined and anatiy9Reference is made to interpretations
and approaches in kindred jurisdictions. Although taw relating to the speech and
debate privilege is not now identical throughout ttommon law world, consensus
persists as to the foundation of principle on whialests.

The English law background

Members of a parliamentary assembly, and the adgeath an entity, need those
privileges — legal protections and immunities —ttlaae required for the effective

performance of functions under the constitution.rééundamental, and much more
divisive, is the question as to how far the prigde are to extend. In English law, the
long struggle over that question illustrates thenth that shifts in the actual power
balance among the branches of government are boubd reflected in constitutional

change.

The genesis of Article 9

With the collapse of the feudal order in Europesdlilte monarchy was established
progressively. In England, however, that kind ofalcauthority was soon challenged by
traditional gentry and a middle class deeply inflced by protestant beliefs and
ambitious in political pretensions. The Parliambatame the focus of a struggle that
went on intermittently for most of the 17th century

Freedom in respect of ‘liberal but not licentioysesch’ was already substantially
acknowledged, but that did not extend to contrgllthe parliamentary agenda. ‘No
King fit for his state’, declared Sir Edward Cokeill suffer such absurdities’.Foreign
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policy, religion, the royal succession and the rofeParliament in the constitutional
structure were crucial subjects which the Stuarig&i strenuously withheld from
parliamentary discussion and influence as pertginexclusively to the royal

prerogative. It was a further handicap to parliarmgnassertion that the Crown claimed
the right, also under prerogative power, to catl dismiss parliaments at will.

Members of the House of Commons defied restraintthe liberties of their assembly.
Soon after the accession of CharlesEliot's casé illuminated the claim of the
Commons to control subject-matter and procedurdeaaents of the speech and debate
privilege. Debate had proceeded without introdurctio endorsement by the Executive
and the Speaker had been forcibly detained to deldjpurnment. The Crown
perception was that an established rule of cohtadlbeen flouted and that the matter in
issue (the King's action in starting a war with eca) was peculiarly within the
prerogative. In the contemporary setting, the ladjferences were fairly justiciable.
Because judges, typically, were creatures of thenm@r(and did not obtain security of
tenure until 1701), it was a foregone conclusioat ttuch a matter would be unfairly
judged. Eliot was charged with seditious libel &mdviolence against the Speaker. He
perished in the Tower.

It was a serious obstacle to the realisation ofagirations of the Commons that the
judges were appointed and dismissed at the roysdspte and were subservient to
Crown wishes accordingly. The Crown even interfepedcedurally. In the notorious
case of Sir William Williams, the King dismissed a court that was already emjghe
and substituted a fresh bench of judges that wowbde certainly reach the decision
required.

As is well known, the conflict ended with revolutary change in the constitutional
balance. The monarchy was permanently sidelinedtlaa political supremacy of the
Parliament was entrenched. That outcome was tligsthin the Bill of Rights 1688,
which targeted grievances to which the victors hie tGlorious Revolution’ were
particularly sensitive. Article 9 proclaimed parntiantary aspirations that had been
denied or suppressed during the long struggleupresnacy:

That the freedom of speech and debates or proggedinParliament ought
not to be impeached or questioned in any courtaarepout of Parliament.

Within the Bill, Article 9 is distinct and in itsvn right fundamental, but it responded
also to broader historical imperatives and has aseclrelationship with the overall
scheme. Whatever the effects of semantic movemeditthe shifts of generations of
judges over three centuries, that starting poinélvgays important. The Article has
enjoyed unusual constitutional sanctity. To thay,dt is an important foundation of the
privileges of Parliament in the United Kingdom atitbse other countries whose
systems derive from English law.

The issue of construction

Time and change have imposed unusual difficult@sfiiking the initial meaning of

Article 9. One accretion should first be dealthwitMore often than not, commas are
inserted after ‘speech’ and ‘Parliament’. They warg there in the original and are
misleading. By present-day rules of punctuatioe, résult would be curious: ‘freedom
of speech’ would not be limited by ‘in Parliameatid ‘debates and proceedings’ would
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not depend on ‘freedom’. On that point, howevee, tixt is in any case ambiguous. Are
‘freedom of speech’ and the following words to bken as separate or is ‘freedom of
speech andreedomof debates and proceedings’ intended? The latteatirower. The
historical record rather suggests that freedom fnown interference was to such an
extent uppermost in the minds of the parliamentaridat the broad construction may
be discarded. Butord Peterborough’sc:’;tse(z5 indicates, it should be added, that
members of the Stuart parliaments could not alwalyson privilege as a defence even
against private actions arising directly from thgarliamentary duties.

The foundation meaning of ‘debates or proceedieg®rges from the history. The Bill
of Rights was concerned to enable Parliament tawciits affairs without direct royal
interference or intimidation. The immunity would tMde enough to achieve that safely
and to cover matters vulnerable to harassmentt Suggests a field of operation wider
than just formal sessions, but it is necessaryetodutious. At the time of enactment of
the Bill, as Erskine May recallsproceedings’ was a technical parliamentary term
denoting formal action such as a decision. The widedern meaning developed later.
That interpretation does in fact fit the text oé tArticle. Although the Bill should not be
analysed by the exacting standards applied to pres legislation, it is reasonable to
assume that ‘debates’ and ‘proceedings’ were seedistinct. A narrow reading of
‘proceedings’ would satisfy that assumption. Theéeerded modern meaning would
include ‘debates’ and make that word unnecessaiy.unlikely, therefore, that Article
9 initially comprehended a wide range of ‘parliataey’ activities.

Could ‘debates or proceedings’ ever be taken terekbeyond the members? Jay v
Tophany the parliamentarians thought privilege should coparliamentary officers
carrying out the orders of the House in the Holsé.that is a very logical extension,
and a small one, scarcely affecting the conclusieggested. It does not indicate that
strangers to the House could be parties to ‘prdngsd

‘Ought not’ has attracted judicial attentfoan the ground that it is not the expected
formulation for a prohibition. Is Article 9 to beead just as recommendatory, as a
guiding principle only? It is true that, in the Bof Rights generally, the favoured

formula is ‘x . . . is illegal’. But five clausesochot fit the formula and ‘ought’ appears
instead. It is not arguable that all those provisi@re directory only. The apparent
discrepancy is best explained as a stylistic vianat

Semantic shift is clearly an issue in respectmpached or questioned’. From the 16th
century, ‘impeach’ has had a range of meaningsudief ‘challenge’, ‘call in
guestion’, ‘attack’, ‘discredit’ and ‘disparage’. léspected British authority has offered
another possibility:

According to the New English Dictionary, to impeagtiginally meant ‘to
impede, hinder, prevent’ and it retained this digation at the time the Bill
of Rights was passed. It would seem to follow thatgrivilege of freedom of
speech would be infringed, not only by direct pestiags against members
for words spoken in Parliament, but by any actsctvimpede or hinder
members in the exercise of, or prevent them froetasing, this privilegé?

The case is not quite compelling, not least bectiusesemantic conclusion does not fit
well with ‘impeached in any court’. Seventeentintoey usage in similar contexts may
be a better guide. The Protestation of 1621 claitfreédom from all Impeachment,
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Imprisonment or Molestation (other than by censufréhe House itself)’ in relation to

the speech privilege. The Long Parliament repethiiisdorm of words. What would be
expected to precede ‘imprisonment’? The naturaen is indictment or prosecution.
Since the central theme of the struggle with thew®r was to remove parliamentary
proceedings from the scope of the courts, the ti§mpeach’ in a technical connection
with court action is probabfe. Of course, that narrower meaning survives todhig

‘Question’ is difficult because it suggests suckague and extensive field of operation.
To adopt the researches of David Hunt J in the SoprCourt of New South Walé&s,
its meanings have included ‘interrogate’ (Shortexfa@d Dictionary, since 1490),
‘doubt’ (Shorter Oxford, since 1533), ‘call in qties, dispute, oppose’ (Shorter
Oxford, since 1632) and ‘examine judicially — c#&dl account, challenge’ (Shorter
Oxford, since 1637). It is unlikely that all ofetbe were intended for the purposes of
Article 9, and the last meaning commends itselflose it corresponds accurately to the
mischief the Article aimed at. The essential liokce again, is with court process.

If, as suggested, the focus is on Crown interfezelmg way of the courts, it is not at
once evident why ‘or place’ is tacked on to theidlet after ‘any court’. The addition

has been something of an embarrassment, sinceld oot realistically apply at large.

It is read down to refer only to bodies that areurtdike in their objectives and

operation. As a guide to the initial intentionatts actually close to the mark. Apart
from statutes and matters deliberately placed enptliiblic record, 17th century (and
later) Parliaments treated their business as higbihfidential> There was no ‘place’

except a court or similar inquiry where parliameytarivilege would be under threat.
Even if apparently at large, therefore, ‘place’ laagery limited scope.

‘Freedom’ is the overarching concept of Article Must its ambit be taken as

unrestricted? In 1593, Sir Edward Coke found rificdity in describing as freedom of

speech a privilege limited to subject-matter eneldrby the Crown. Nearly a century
later, James Il advanced, not implausibly, tha¢dmm of written communication was

not implied. Indeed, the law commonly speaks eéfftom within parameters, though it
is likely to be confusing when the parameters ayedtearly stated. The authors of
Article 9 had strict principles and would have imded the meaning ‘freedom under the
law’. But their pretensions for the Parliament waoe modest; it is another question, in
the context, what they might have meant by ‘thée.law

Historical retrospect can thus identify fairly cwlgntly the legislative objectives to
which the Bill of Rights — and Article 9 — gave eft. Textual interpretation is more
speculative. But one conclusion emerges clearty:aonumber of key points, a
pragmatically narrow reading is impelled. Doeg thaggest that broader constructions
have been coloured, anachronistically, by doctrimeparliamentary supremacy which
1688 realised? No subsequent monarch challengedetv constitutional regime. That
outcome, notwithstanding, did not create a Parlignmehose reach was unrestrained.
The demise of one constitutional problem gave mdgwrous life to another: to
reconcile parliamentary privilege with the authpof the courts.

Privilege and the courts

In its origins, Article 9 responded to the histatianenace that judges who lacked
independence did the bidding of the Crown. Stuess@cutions were arbitrary and so
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were the consequent legal penalties. In the pd88-1d@imate, when the judiciary

secured permanent tenure, constitutional protecagainst collusion became, in
principle, unnecessary. Had Article 9 become a detdr? Since 1688 had fostered
excessive claims to privilege on the part of thdipaentarians, it was fortunate that
that did not occur. Paradoxically, Article 9 wdssarbed into the role of the courts in
imposing moderation in matters of privilege on @@mmons. That development gave it
a new life — and reach — but also shifted the faimhs on which it rested.

It was a large question whether the law of Parlistimeas subject to the general law of
the land. Sir Edward Coke had declared it to Iséirdit from the common law and not
amenable to judicial interventidfl. Later, the judges resisted any such doctrineeOnc
they had security of tenure and a measure of intbgree, they felt their way
cautiously into this minefield. Iday vTophani the right to examine a privilege was
asserted, but with mixed resulsshby v Whit€ clearly exposed judicial misgivings as
to the inroads made by privilege. The case inublaedisputed return and was thus
cognisable in Parliament. Holt CJ held, notwithdiag, that his jurisdiction was not
excluded. A vote was a property right and as gusticiable at common law. IR v
Paty (the Five Ailesbury Mex’ five electors challenged the returning officer for
fraudulently and maliciously refusing their voteheT reaction of the Commons was
again based on the claim that Parliament was the aditer in its affairs (then
acknowledged to include election processes). Thapt@inants were committed to
Newgate prison for contempt. They applied to tloeir€ of Queen’s Bench for habeas
corpus. Although other judges in the case persistgel/enly with the doctrine that
privilege matters were not to be determined by dbarts, Holt CJ now asserted in
forthright terms that the constitution opened theywo court intervention — ‘if they
[the Commons] declare themselves to have privilegaish they have no legal claim
to, the people of England will not be estoppedhat tleclaration'®

The Lords finally concluded that the episode ineadl\claims to parliamentary privilege
that were not supported by the constitution, passegkolution prohibiting the arrest of
the persons pursued by the Commons and initiatedaution to the effect that no new
privilege could be created. That did not remove the power to commit for camebut
reinforced the judges in asserting the paramouafcthe general law. Acts of 1700,
1703, 1737 and 1770 progressively whittled dowressive claims to privileg®.

In the post-Jacobean order, nevertheless, theren@tamuch judicial disquiet that 1688
might have delivered too much of a good thing. gDist was more active among the
Americans, who embodied it in their written constiin. Apart fromWilkes?* courts
of English law were not assertive to contain peigé in the interests of constitutional
balance. Blackstone, a faithful fan of the Settletnepitomised the prevailing mood:

The whole of the law and custom of Parliament kmsiiginal from this one
maxim, ‘that whatever matter arises concerningeeitdouse of Parliament
ought to be examined, discussed and adjudged inHbase to which it

relates, and not elsewhéefe’

By this time, the Parliament had captured the Etteelpy way of the convention of the
Cabinet system and its apotheosis seemed comditekstone’s maxim was parroted
on complacently even into this century. His towgrimeputation obscured the
inconvenient truth that it was too loosely expresse
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In 1837, the Commons followed Blackstone in a natsoh that reasserted ‘sole and
exclusive jurisdiction to determine upon the existe and extent of its privileges.
The courts persisted with a much narrower appraachhad even extended their grasp
to criminal matters. IrBurdett v Abbgt* it was held that criminal offences connected
with parliamentary proceedings were cognisablehia tourts. InR v Merceroif®
evidence before a Commons committee was held tdbe@ssible on a criminal charge.
Except when dealing with statutory exceptions,rlateses (includingk v Wainscdf in
Australia) did not maintain this boldly intrusivp@oach.

Keen parliamentary sensitivities were aroused &erdbssic tension was exposed in the
very public case oStockdale v Hansard The case arose when the Commons ordered
a report made to the Parliament by a statutory todye printed. Stockdale commenced
an action for libel. Lord Denman (with the concumge of other judges) endorsed the
Blackstone approach — ‘whatever is done withinwladls of either assembly must pass
without question in any other plaé®— but held that the defamatory words were not
within the scope of the privilege. His Lordshiptiiguished a paper published for the
use of members and a document that might be ‘thdidlisand sold indiscriminately’.
The judgment thus asserted court control over thigiteof the privilege.

There was a strange sequel. Stockdale was cordrfaitecontempt by the Commons in
respect of his successful action and the Sheriffimfdlesex was similarly committed
for executing the lawful judgmeft. The episode ended in a reluctant review of their
position by the Commons and that was crystallisestatutory form. The Parliamentary
Papers Act 1840 provided that any civil or crimimabceedings initiated against a
person in relation to publishing papers by ordePafliament must be stay&d.

Other relevant 19th century developments may bedhbtiefly. Against earlier trends,
Ex parte Wasotl decided that statements by members in the Lordklamt be made
the foundation of civil or criminal proceedingsptigh the ruling related to an alleged
conspiracy initiated outside the House. The case sa& to be founded on a principle
of necessity in respect of the conduct of Parliamather than Article 9. Also, a line of
cases took the point that the courts cannot gonbedm enactment to demonstrate that it
was obtained by fraud, error or misunderstandingneéf related proceedings against a
member are not in questiéh.

In Bradlaugh v Gosseff the plaintiff was elected to the Commons and sotmmake
an affirmation instead of taking the oath under Bagliamentary Oaths Act 1866. The
House ordered his exclusion until he had a chahteart. When Bradlaugh sought an
injunction and a declaration that the order whis vires the court declined jurisdiction
on the ground that what was in issue was the iatemmanagement of the House. That
looked to be merely echoing Blackstone, but ther@gogh was in fact much narrower,
for the court reaffirmed the right to ascertaircase of need the extent of the privileges.

Defamation, a familiar issue in relation to prigiée was taken up iBillon v Balfour®*
Stockdale v Hansardras distinguished and an action stemming from wambken in
the Commons was stayed in express reliance onl@@ic'[W]e have but to open the
Statute Book’, declared Palles CB, ‘for the BillRights . . . declares its existence as
one of the ‘ancient rights and liberties of thelmea® It is worth noting also thaduke

of Newcastle v Morri§ decided that a parliamentary privilege might beoghted only
by express words in an enactment. The conditicained its force in the common law
but was not always observed in subsequent statutes.
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By the end of the 19th century, great progressbesh made in establishing a rational
approach to privilege and to fixing the ambit oftiéle 9. The evolution may be
summarised as follows:

(1) The Article 9 privilege was the outcome of adoconstitutional struggle and
epitomised a fundamental redistribution of powés. durpose was simply to
declare the right of Parliament to pursue its ogeraa free from interference
or legal harassment by the Crown.

(2) There is doubt as to the original meaning of &epressions in the Article. The
evidence suggests:

‘freedom’ is limited by the historical context astdould be read as applying
both to speech and to proceedings;

‘proceedings’ was restricted to formal parliamepntections and decisions;

‘impeached or questioned’ reflected the need taegtgarliamentary activity
against retribution by the Crown through court gsx

3) The Act of Settlement 1701 established the dadion for an independent
judiciary, thus eliminating in principle the threaf collusion with the
Executive which had been a basic rationale of thecl&. But it survived as a
safeguard and was imported into new contexts.

(4) Seventeenth century political euphoria in resmeé parliamentary supremacy
and excessive judicial deference combined to givécla 9 an expanded
ambit.

(5) Parliaments have shown some capacity to cupgilileges in the public
interest.

(6) The role of the courts as the final arbiter the existence and scope of

privileges was ultimately secured.

Modern approaches and dilemmas

The regime of privilege inherited by present-dayliRaents was created in an age very
different from our own. It responded to constitatb difficulties which, by and large,
have been overcome. Parliamentary victory over @mewn ensured that, for the
purposes of the English constitution, a system safeadancy of the legislature was
firmly entrenched, generally applauded and not nyestioned.

Some general implications of change

Once the English legal system crossed the Atlamtt other oceans, the rationale of the
regime was less apparent. The Americans were tettie dangers of parliamentary
supremacy and provided ‘practical security for eémhthe several classes of power)
against the invasion of the othet§The concept of balance, not supremacy, is in any
case implicit in the arrangements of a federakstabwers have to be distributed, and in
such a way that legal safeguards and scrutiny a@tedcfor. Parliaments must be more
open and their reach is diminished. Legislativeolism is modified by requirements
of power sharing and the realities of judicial ewi In the fullness of time, Canada and
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Australia were bound to impose that kind of emphaBhe result is a far cry from the
Blackstone paradigm.

A system of balance became more attractive whesn @vits own Houses, Parliament
was no longer supreme. From the 18th century @rBtttish tradition), the Cabinet was
drawn from the members, but this capture of thechtiee by the Parliament came to a
bad end. Factions congealed into parties and tkergimg party came to be controlled
by the Executive. Privilege, which had begun bytgecting parliamentarians against an
arbitrary Executive and a corrupt judiciary, thuschme available to the Executive,
through its control of parliamentary business, psléical weapon and a shield.

Other parliamentary changes impinged upon the ipasif Article 9. Invasion by the

Executive, to repeat Madison’'s term, was paralldbgdthe invasion of vernacular
democracy. Until this century, the British Parliamevas recruited by a kind of
confidence trick which ensured that most membersewrost unlike most of their

electors. But the Mother of Parliaments lost muéhthat patrician flavour and the
assemblies of Commonwealth countries were largpelgres it. Such an evolution
placed great strains on a scheme of privilege tiftahately implied a tacit code of

conduct, even if reinforced by the internal disicipt of a House. If members were
ignorant or scornful of the standards on which giigstem rested, privilege could very
easily be misused and abused.

The derelictions of members were now much mordylite have adverse consequences
for public confidence in the political system besauparliamentary affairs ran the
gauntlet of media exposure. Much earlier, procegglihad been conducted in strict
confidence. Progressively, the record (now in tvenfof Hansarg was publishef and
unauthorised reports and comment were permittesssemblies of the common law
world ultimately became fairly relaxed about meditrusion and criticism, even if
intemperate or wrong-head&4.0n that basis, the explosive development of tedia

in recent times ensured that all sorts of lapsesn fiparliamentary propriety and
responsibility, as well as the serious businesthefstate, would figure prominently in
the schedules of the networks.

That came about because it was never considerédhihanedia of the common law
world were so closely bound to the Executive, cereised such coercive or punitive
powers, as to fall within the rubric ‘other placet @f Parliament® Article 9 did not
apply to the media, which thus enjoyed much greateess to parliamentary material
than the courts and much more freedom in its ubat ¢aused considerable concern in
communities of the initiated but was too abstruseatter to excite the general public. It
was a positive aspect of popular democracy, neskedh, that the citizen ceased to
regard the apparatus of government as taboo temraincame to expect accountability
from all organs of government. Moreover, committde=arings and inquiries made up
an increasingly significant share of parliamentanyctions and were directed not only
toward the world outside but also inward upon thalicies and decisions of
parliamentarians themselves. Because the volumitraffic of committees was taken
to be reasonably related to proceedings in Parhianitetoo was covered, in most of the
common law jurisdictions, by privilege and Artidde Most hearings ran the gauntlet of
public scrutiny, notwithstanding, because mediaecage was accepted.

Two communities of the initiated regarded the peiye regime with particular disquiet.
Although certain parliamentary material could noe tendered in proof of fact, the
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China Wall of Article 9 still excluded examinatier the drawing of conclusions and
inferences — in any court-like process. That fatsd the aspiration of the courts to
elicit the truth and do justice. For civil rightstzists, even broader issues were at
stake. To close off parliamentary transactions fiomestigation in the most rigorous
forums of accountability could prejudice the redtign of human values. The situation
of common law jurisdictions appeared especially ngthble in an era when
international opinion had given human rights issaemiversal colouration. The China
Wall of privilege, it was alleged, did not perntiat obligation to be honoured.

These strictures could not be disregarded in atsito where the Article 9 privilege had
strayed dramatically from its origins. The monar¢tad become a paper tiger and the
Executive had been absorbed into the Parliamericidnies were independent in
principle and fairly generally regarded as impaitiapractice. The initial purposes of
protection against the Crown were exhausted. Psgleras it might seem, Article 9
had not become obsolete but flourished in a diffesetting and by way of different
applications. Although still invoked from time tame in relation to collisions of
constitutional interest, its most common role ind®m times is to shield members
against private suits in defamation. That role ym@tomatic in a community where
litigation has been democratised and defamatiqmars of the theatre of citizens with
celebrity status. Parliamentarians, it is reasonatdid, must be free to expose
wrongdoing without fear or favour or risk of legabpardy. The doubt is whether that
freedom should extend to allegations made with vastithat are not altruistic. Such
excesses are supposed to be controlled by theahtdisciplines of Parliament, but the
task is impracticable.

Even where the citizen initiates a defamation actiorelation to a member’'s comment
outside Parliament, there is no guarantee of attfiair Parliamentary proceedings may
be material as corroboration of the member’s impouta or conduct but are most
unlikely to be available to the court. Worse again,member may commence a
defamation action against the citizen, who may remss to the parliamentary record
to justify his allegations. Insofar as the recaxdad be analysed, Article 9 bars the way.
Media coverage, of course, knows no such obsta€les.virtual reality of that most
recent and dubious form of ‘People’s Court’, tiigl television, may well appeal to the
public as affording better exposure of the issues.

It is a widespread assumption, moreover, that uncweersial application of Article 9 is
fostered because fundamental conflicts betweeniasht and the Executive have
been resolved. Even after the important accommouatiof the 19th century,
distinguished judges were not so sure. As Lord @tde CJ warned in one of the last
great privilege cases of that era, the prospedtamt be excluded of further ‘unseemly
conflicts between the courts and the Hodéels latter-day quiescence on the matter the
result of unduly indulgent attitudes to privilega the part of modern courts? In de
Smith’s suggestion, the 20th century has takenetaarkably generous view of the
scope of the internal affairs of the [Parliamefi]'.

In recent jurisprudence, also, privilege has bégedl with a principle of necessity in
respect of legislative operations and a princiglenatual respect between the branches
of government! That ensures a strong predisposition to judicieflerence. In the
Article 9 context, however, the current paradignm@ beyond question. The robust
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approach of David Hunt J iR v Murphy for example, may provide a glimpse of a
braver new world:

Freedom of speech in Parliament is not now so semsa flower that,
although the accuracy and honesty of what is sgidmembers can be
severely challenged in the media or in public,aibimot be challenged in the

same way in courts of 1at¥.

Relaxation of the ‘exclusionary rule’

In relation to court processes at common law, at, floere has been some lifting of the
veil. In Prebble v Television New Zealand [fd¢he Attorney-General of New Zealand
set out what might be accepted as the common |aitigm. Evidence of debates or
proceedings would be admissible when used:

1. to prove material facts, such as the fact thstatement was made in Parliament at a
particular time, or that it refers to a particyterson.

2. for the purpose of proving that a governmentigi@c was announced in Parliament on
a particular day.

3. in order to establish that a member of Parligmes present in the House and voted on
a particular day.

4. to establish that a report of parliamentary tesbaorresponds with the debate itself and
is fair and accurate and therefore attracts tliende of qualified privilege in the law of
defamation.

The submission noted further that the courts habrted to reports of debates in
Parliament for the purpose of interpreting statufdsat use (which did not depend on
the leave of the House) was also assumed not ¢oriteary to Article 9.

At common law, relaxation of the rule (‘the exclusary rule’) that the courts may not
refer to parliamentary material as an aid to stayutonstruction now rests particularly
on the authority of the House of Lords caséepper v Harf’ The rule was entirely
judge made, was not a recognised rule until thé £8ntury and has been irregularly
enforced. Its boundaries were never clearly settled English law, inroads had
previously been made upon it, notablyFitkstone v Freemans P2 where the House
of Lords looked at what was said by the relevantistér in initiating debate on a
statutory instrument not subject to amendment ilidaent. Pepper v Hartconcerned
an ambiguous provision in a tax Act. On a pureitual approach, the court would be
likely to find a legislative intention to imposeethax. Ministerial statements and the
parliamentary history made clear that the tax wasmended.

Their Lordships found some difficulty in giving upe useful convention that a statute
should be ‘a formal and complete intimation to ditizen of a particular rule of law’.
Concern was also expressed that use of parlianyemeterial would make the
preparation of cases more onerous and expefisitewas obvious, notwithstanding,
that a more purposive approach would throw lighthmn intentions of Parliament, and
worthy of note that other Commonwealth countried heodified the exclusionary rule
without adverse consequences. The question remairmaever, whether the use of
what was said in Parliament in order to constrggslation would be an impeachment
or questioning in breach of Article 9 — ‘a provisiof the highest constitutional
importance’. Lord Browne-Wilkinson concluded th&alission as follows:
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In my judgment, the plain meaning of Article 9, wis against the historical
background in which it was enacted, was to ensha Members of
Parliament were not subjected to any penalty, cwitriminal for what they
said and were able, contrary to the previous asssrof the Stuart monarchy,
to discuss what they, as opposed to the monarasecto have discussed.
Relaxation of the rule will not involve the courtsdriticising what is said in
Parliament . . . Far from questioning the indepedeof Parliament and its

debates, the courts would be giving effect to vidiagid and done thet®

Pepper v Hartthus allowed reference to parliamentary materiaisthe purpose of
identifying the legislative intention — but only ete words of a statute are ambiguous
or obscure and only where the reference providdear solution. A result very similar
to that common law relaxation had already beeneaeli in Australia under s.15AB of
the Acts Interpretation Act 1901Cth), enacted in 1984 on a similar view as to
consistency with Article 9. The section authoriseference to a wide range of material
(specified in subsection (2)) to confirm the megnif a provision by purposive tests or
to determine the meaning of a provision that is igodus or obscure or that leads to a
result that is manifestly absurd or unreasonahblds&ction (3) qualifies that rule by
providing that due weight must be given to the digiity of reliance on the ordinary
meaning of the text and on the need to avoid pgilan proceedings without
compensating advantage.

Narrowing Article 9 — th&lurphy controversy

In the course of a Commonwealth Commission, mdternrgerged which might be taken
to suggest that an active judge of the High Calustice Lionel Murphy, had been
involved at an earlier stage of his career in psiga of the course of justice. Senate
Select Committees held hearings on the matter amwinal proceedings were

subsequently launched against the judge.

It was common ground at the trial that the Comraitteearings came within
‘proceedings in Parliament’ under Article 9. BuketiCrown and the accused both
wished to cross-examine and to test credibility rejerence to statements at the
hearings. Neither the Crown nor the accused watylilo invoke privilege. Did the trial
judge have an obligation to do so? In that casee e statements admissible for the
purpose of critical scrutiny and inference? Thediemvas represented asicus curiae
and put forward the orthodox view that cross-exatnim would be in breach of
privilege because it would be used to draw infeesrar conclusions about statements at
the Senate Select Committee hearings.

As David Hunt J recalled, judicial glosses andateshents had created confusion and
provided scope for fresh examination. ThusStockdale v Hansardwhatever is done
within the walls of either assembly must pass withguestion in any other placééand
‘whatever is done or said should not be liable maneination elsewheré® That
approach suggested to one judge ‘all the privilegascan be required for the energetic
discharge [of parliamentary functionsf,but that rubric is not helpful because it
depends so obviously on value judgments for itstemdn And so to theChurch of
Scientologycase — ‘a member must have a complete right ef $geech in the House
without any fear that his motives or intentionsivaé questioned or held against him
thereafter®® As was implied irfPepper v Hart moreover, permitted media activity had
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long since compromised the apparent exclusionagefof Article 9 — ‘members must
speak and act taking into account what politicaho®ntators and others will say'.

R v Murphypurported to narrow the broad or Blackstone imttgiion by drawing on
the legislative history. The mischief aimed at, DlaMunt J suggested, was that legal
consequences had been visited upon members for thbgt had said or done in
Parliament. No authority could be found either lire ttext of the Article or in the
circumstances of its enactment for the propositimat it was intended to encompass
wider objectives than to cure a practice deeplyatfing to the role of Parliament and
‘utterly and directly contrary to the known lawsdastatutes and freedom of this
realm’>® Its scope should not be artificially broadened renwer, because that could
deny to the courts a role they shared with Parligme to ascertain the truth. In the
result, ‘impeached or questioned’ should be intetigat in the sense that the exercise of
freedom of speech should not be challenged by Wagurt (or similar) process having
legal consequences for the member (or committegesél) because he or she exercised
the freedom.

The immediate significance dflurphy was to make parliamentary speech and conduct
available to the courts to throw light on a matiatside Parliament to which privilege
could not attach and from which proceedings of searehad arisen. In that situation, a
procedure such as cross-examination as to consystauld not result in proceedings
against the person on account of what was saidihiafhent, because the proceedings
were already instituted independently. The conbentvas that parliamentary statements
could be proved in court, analysed and comparee. juity might be asked to reach
conclusions on them. That would not prevent thercige of freedom of speech in
Parliament or legally punish its exercise.

R v Murphyconfronted earlier orthodoxies but did not statmwhe on the Australian
scene. Cantor J had decided to the same effeateiriops interrogatory proceedings.
Earlier, inUren v John Fairfax’ Begg J permitted interrogatories to be addressed t
member of Parliament concerning the correctnesdasfsard In R v Foord®® cross-
examination of prosecution witnesses was permitirdevidence given to a Senate
Committee. The transcript of proceedings of a Newth Wales Select Committee was
admitted in evidence iR v Saffron®® It was ruled at first instance iAustralian
Broadcasting Corporation v Chattert$hthat words spoken in Parliament were capable
of examination to explain statements outside Radia — even though more equivocal
views were expressed on appaaltight v Lewis™ gave effect to the same concern for
competing social values and the same concern towahe privilege.

Authority to the contrary includeBankey v Whitlaiff Mundey v Askitf andComalco

v Australian Broadcasting Corporatidi The common thread of these cases was that
facts as to parliamentary speech and debates imgptoved in court but could not be
made the subject of submission or inference. Tipgraach was followed iR v
Jacksorf® where Carruthers J expressly disagreed with theoréng of David Hunt J in

R v Murphy The English case ofhurch of Scientology of California v Johnson-
Smith®® in which Browne J held that Hansard extracts cowitlbe admitted to support
an allegation of malice in defamation, appearsaeehbeen a significant influence on
Australian decisions. Th8cientologycase was followed in England, though with some
reluctance, in Rost v Edward$’ Before that time, however, the Australian
Commonwealth position had been settled by statutdeyvention.
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The effect ofR v Murphywas that prosecution and defence counsel madeufreef
evidence given at Senate Committee hearings (imdudome evidence given in
camera). ‘Severe attacks’ were launched as tortiiefilness and motives of witnesses.
The conclusion drawn by the Senate was that, if jtligment stood, members of
Parliament or witnesses could be called to accoatttcked and damaged for
participation in parliamentary proceedings, prodidmly that those proceedings were
not the formal cause of the action. Papers preffaretie Senafé condemned any such
result and upheld the conventional approach thanhntittee evidence should be
available only to prove a material fact. That riefbn was necessary to ensure that
proceedings in Parliament were genuinely free. $apate papers confidently asserted
that these conclusions had solid support in theoilyisof Article 9 and a long line of
court decisions.

Executive capture

Possibilities inherent in Executive ascendancy he Parliament are illustrated by
Roman Corporation Ltd v Hudson’s Bay Oil and Gas 0d.*° Following a ministerial
announcement of proposed legislation in the Canad@use of Commons, the minister
issued a press release and Prime Minister Trudeati & telegram to the appellant
company warning that, in view of the proposed lagjisn, an intended transaction by
the company would be unacceptable. In the OntadoarCof Appeal, a claim for
wrongful procurement of breach of contract was heltie barred by absolute privilege
on the ground that the press release and telegenm ‘mere extensions’ of statements
in the House and therefore ‘in essence’ proceedmdarliament under Article 9. The
case went on to the Supreme Court of Canada buydritieege aspect was not followed
up at that stage.

In discussing the scope of ‘proceedings’, the Omtaourt expressly followed a
pronouncement of Lord Radcliffe in the Privy Counevhile the House would be
anxious to confine privileges to the minimum infi@ment of the liberties of others, it
must have the privileges needed for ‘all esseriailiamentary functions® Two
difficulties suggest themselves. Were the transastin question too remote from those
functions to be fairly characterised as covered Asticle 9? And could they be
described as proceedings in Parliament at all?dkimg the announcement, the minister
spoke just as a minister of the Crown. There wasBillobefore the House and no
formal debate occurred. The House was informed rmit seized of the matter. It
reached no conclusion and gave no direction. Sutesgcactions by the two ministers
were taken, therefore, in their executive capagitly. If this decision is the law, the
implication is disturbing. If Cabinet ministers eqgb legal reaction to a contentious
course of action, the solution may be simple: deopvord in the Parliament. The
Executive may then proceed under cover of privilgge

Public accountability

In such cases, the cloak of privilege necessarityimishes possibilities of public

scrutiny and criticism. The notion of accountalitib the public at large is an important
aspect of the democratic psychology of latter-daymunities. Parliament is no longer
on a pedestal. The perception of its role as aeptot of the public weal survives: the
change is that Parliament itself is seen as acabistThat exposure of the workings of
Parliament may be frustrated by Article 9 is suge$y the experience of the Western
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Australian Royal Commission into Commercial Aciiedt of Government (1990-1992).
In response to a considerable public outcry, thé ‘Wc Commission’ was set up by
statute to investigate allegations of corruption government dealings. As the
Commissioners observed, that would entail scrutifiystatements and conduct of
members of Parliament and of parliamentary commificeedings on matters within
the terms of reference. Following vigorous représéons by the Commission, the
Western Australian Parliament advised that theimyguould have to proceed without
access to proceedings in either House or in anynitiee.

As their report emphasised, the Commissioners degithese restrictions as contrary to
the public interest. While acknowledging that membmust be free to speak their
minds in Parliament and should not be liable fdreowise actionable comment, the
Commissioners urged that privilege need not, ansulshnot, impose a barrier of

silence. The immunity from examination of parliazay speech was ‘fundamentally

inconsistent with the right of all citizens to bevgrned in an open and accountable
manner’ and was likely to encourage or facilitatdisregard for the truth. The right to

‘questioning’ that fell short of imposing legal jeardy was imperative for a sound

relationship between Parliament and the people fandthe due operation of the

parliamentary systert.

Obstruction of the legal process

In R v Murphy David Hunt J was similarly concerned with respecthe muzzling
effect of privilege on public access to parliamentausiness. The greater emphasis in
that case, however, was with the related but mpeeific issue of obstruction of justice.
In an era concerned to define fundamental humadrtsrignd to empower the citizen to
obtain them, interference and denial relating tgalgorocess are serious issues. In the
conventional view, the effect of Article 9 in frusting court proceedings must escape
stricture on the ground that the principle ensittinie the Article has to be given
priority. That reasoning came under powerful attacthe Murphyjudgment.

The Senate submission advanced the broad conettucfi Article 9 consistently
endorsed by the courts. Cross-examination in mato any parliamentary speech
would be in breach of privilege because it would used to draw inferences or
conclusions. As a practical matter, witnesses wdnddunlikely to speak out freely if
their credit could be challenged in subsequent ggdings. In the Supreme Court of
New South Wales, David Hunt J asserted that theeotimterpretation of Article 9 was
contrary to basic principles of law because itsliappon could seriously restrict the
courts and cause a denial of justice. The ascentih of truth, a primary function of
the courts, was frustrated. Seventeenth centurjigi@ahs who enacted the Article to
ensure justice vis-a-vis the Crown would not haweant to confine individual rights
and stultify principles of justice in circumstanagisere ‘questioning’ of statements by a
member or witness would not place that person inlagal jeopardy (in the instant
case, the jeopardy had already arisen separafehigle 9 was intended to ensure only
that members and witnesses might exercise freedospaech in Parliament without
fear of legal consequences.

The standard response is epitomised by the opiofahe Privy Council inPrebble.
Essentially, hard choices are imposed between ciimgppriorities. Their Lordships
were ‘acutely conscious’ that privilege could haveerious impact. There were three
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issues in play: ‘first, the need to ensure thatiéigéslature can exercise its powers freely

. second, the need to protect freedom of speecierally; third, the interests of
justice in ensuring that all relevant evidenceailable to the courts® It was long
settled that the first must prevail even if theesttwo interests could not be ignored. In
short, the Privy Council fell back on traditionatttiodoxies which entailed generous
indulgence of historical parliamentary claims. Thaproach, in the view of the New
South Wales Court, meant declining the fundamergaxamination of the role and
scope of the privilege which the compellingly chatigonditions of the contemporary
world would appear to impose.

Media liberties and the contrast with the courts

Both inR v Murphyand in the ‘WA Inc’ Commission, there was forthnigriticism of
the ‘puzzling distinction’ between the muzzlingeaff of Article 9 on court proceedings
and the wide latitude for comment and ‘questioniaigjoyed by the media. As has been
outlined, media material has never been considaseaoming within the scope of
Article 9. The broad construction of the ArticlagtCommissioners observed, had the
effect of excluding evidence and thus obstructimgnt in the role Parliament had itself
designated. Yet much of the forbidden material wasoriously a matter of public
knowledge and had been the subject of a mediarfgeflenzy. The issue was not
simply frustration of public accountability. The ntmast threatened to turn the
Commission into a theatre of the absurd.

In R v Murphy the contrast concerned David Hunt J in the cistamces of a criminal
trial. In his opinion, the argument that commitiggnesses would not speak freely if
their statements could be examined in court dedestiert shrift in view of the present-
day liberties of the media:

The publication of such comments by powerful orgaitthe media attacking
the conduct of a member of parliament is undoulgtéait more likely to

prevent him speaking in parliament ‘with impunitgdawithout fear of the
consequences’ than mere allegations in a courawfthat his statements in

parliament were untrué.

As David Hunt J emphasised, the circumstances efctise were already a matter of
active and widespread controversy. In that sitmatib would be incongruous if what
was said by members (or witnesses) could be cligdteseverely in the media but not
challenged in the courts of law. That conclusionrdenaip one strand in a judgment
which, as has been noted, took the unconventianake of permitting introduction and
cross-examination of parliamentary material.

Imbalance in legal proceedings

Another kind of curial imbalance has quite freqlieattracted adverse commentary in
the courts not only as inhibiting their capacitydim justice but as also imposing unfair
prejudice against a particular class of litiganfsthe citizen launches a defamation
action against a member of Parliament on the oobtifig possible — a statement
outside Parliament — it may be of great importattcgive evidence of parliamentary
speech or conduct as corroboration. On precedeogsa is very likely to be refused.
Much more prejudicial is the case where the menibitiates proceedings and the
citizen's defence depends on introducing parliaamntnatter, for example to prove
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justification. The South Australian case Wfright v Lewi&® exposes the essential
dilemma.

The plaintiff alleged in the House of Assembly ttiz¢ defendant Wright had obtained
favours as the result of his Labor Party affiliaso Wright replied through a local

newspaper, accusing Lewis of abusing privilege ehdracterising the allegation as
‘cheap political opportunism’. When the plaintified in defamation, the defendant
sought to challenge the truth of what had been isaile House. At the request of the
Speaker, the State Attorney-General appeared ier aodsubmit that the words spoken
could be proved by tenderindansardto found a claim of qualified privilege but could
not be the subject of ‘submission or inference’eféhcould be no examination of the
plaintiff's motives or propriety in making the aiation. The trial judge ordered most of
the particulars of defence to be struck out onbthsis of privilege and the matter was
referred to the Full Court.

Article 9, King CJ recalled, had been ‘interpretedi applied in widely different ways’
and its scope was open to consideration. Cases asi¢he present one particularly
merited such consideration because the public éstewas significantly involved. If
defences in defamation were effectively stifledgoivilege, the conduct of members of
Parliament would be protected ‘from the public siogjuwhich is an essential feature of
modern notions of public accountability’. If thefdedant sought to defeat an action for
defamation by proving truth, that would not inhibitmember in the exercise of free
speech because he would be aware that his actimhmatives could not be examined
in a court unless he himself instituted proceeditigaas held that the ‘questioning’ in
issue would not impugn the plaintiff in a way prhoiked by Article 9, that the privilege
was not intended to extend to cases where the meofititarliament was initiating the
proceedings and that the privilege could not biedebn by the plaintiff.

Prebble v Television New Zealand L{8l considered rather more elaborately the
unfairness resulting if a member of Parliament ntifii succeeded because privilege
crippled the defendant’'s case in proceedings henbadought. The matter arose from
an investigative television programme that deathwsispects of economic restructuring
in New Zealand during a period in the 1980s whenglaintiff was the Minister of the
Crown responsible for sales of state assets. TVNZhed to put the plaintiff's
reputation in issue, pleaded all the defamatioremteds and sought to use the speech
and conduct of the plaintiff and others in Parliat® demonstrate irregularities in the
sales processes. At first instance, Smellie J Istraat particulars referring to
parliamentary statements and proceedings but gednihe matter to proceed on the
ground that there was adequate non-privileged iahfer a satisfactory defence.

In the Court of Appeal, the claim to privilege wgsheld. There was concern, however,
as to the resultant imbalance between the paktiesild TVNZ be placed at an unjust
disadvantage if parliamentary material could notused to examine motives? The
House might be petitioned to waive privilege (theuse subsequently advised that it
had no power to waive a provision in a stattfe)urther, the case raised an issue of
‘great constitutional significance’ — it would puat trial the record of a government
and the integrity of its economic programme. A detion action by one ex-Minister
‘is hardly a suitable vehicle for such an inquirBy majority, the Court exercised its
inherent jurisdiction to stay the action.
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The case then went to the Privy Council. Their Ishigs were by no means blind to the
acute dilemma presented by such cases as betweatepights, access to justice and
the need to uphold parliamentary immunities. Untike New Zealand Court, however,
they found themselves able to evade the dilemmthdrpresent case, it was concluded,
the allegations struck out were comparatively mmaigiand the defendant would be
handicapped to a limited extent only. The interedtfustice did not demand a stay.
That would appear to suggest a less generous assgsef the threshold at which a
defence in such circumstances would be viable. n§élg, the issue ‘of great
constitutional significance’ that had conclusivai§luenced the matter for the Court of
Appeal — the extensive political scope of the caswas not referred to.

Politicians are not entirely insensitive to the licgtions of privilege in depriving the
citizen of legal rejoinder and redress in face aflipmentary allegations. Even if a
response skirts the pitfalls of defamation, howetleere is a basic imbalance because
parliamentarians have the assurance of media iattergspecially if their allegations
are colourful. The victim may struggle in vain teh&ve equal prominence. The
Australian and New Zealand parliaments have qutemtly adopted a right of reply
procedure under which a response to parliamentigations may be incorporated in
Hansard and published® From the all-important media standpoint, notwinsting,
yesterday's news may be no news. It is a hard chéiee an allegation that has a
parliamentary start.

Impeached or questioned

To speak generally of the common law jurisdictioihss now beyond doubt that the
courts will admit proof of fact as to parliamentdnysiness. ‘Questioning’ — taken to
involve examination and the drawing of conclusiarsd inferences — is another
matter. The very wording of Article 9 appears tot pliat beyond the pale. The
distinction seems clear, but has caused judgestheds considerable difficulty.

The tediously familiar case @fdam v Ward is a useful starting point. It arose from the
report of an Army Council inquiry which made unfavable references to the conduct
of Adam (a member of Parliament) after he had ulyfailified an officer in the House.

In an action by Adam, the House of Lords noted thatreport was in strong terms but
considered it justified by the ferocity of the aktaand because the attack had been
published to the world at large. The defence oflified privilege was allowed.
Parliamentary privilege was at no stage raisedPiebble the Privy Council was
pressed to explain. In their Lordships’ view, thayolegal issue in relation to which
parliamentary privilege could have arisen was wirethhe Army Council’'s response
was so wide as to go beyond qualified privilegecd&ese the answer was no, ‘there was
no issue . . . which questioned the truth or pedgriof what had been said in
Parliament; the only material point was the faett tthe allegation [against the officer]
had been made in Parliamefft’.

The explanation is a puzzle. The balance betwesarsent and rejoinder was certainly
considered closely. Conclusions were drawn as ¢ ghality and character of the
plaintiff's words. InWright v Lewis the extent of this process is recalled — ‘it lsac
from the report [oAdam v Warfithat the plaintiff was questioned about the stetets
and his motives in making them. That procedureeti®d no comment from the Lords
who decided the appedF.Did the judges conclude that particular featurethe case
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made the application of privilege inappropriatetioat, if the parties ignored it, the
Court was entitled to do the same? If so, somelshdyld have said so. The strange
silence ofAdam v Wardbn parliamentary privilege makes it an unsatisfacauthority
on that topic.

Finlay v News Media Ownershipwhich went to the New Zealand Court of Appeal, is
even less instructive. A newspaper initiated assnstt campaign against the policies
and motives of the plaintiff (a minister of the @g. Finlay retorted in Parliament. The
newspaper then published a further sharp attaclere minister sued, the defendant
sought to justify the allegations, and the tenostatements made, by detailed analysis
and comment in respect of the plaintiffs commentthe House. It is helpful to turn to
Cooke P inPrebblés case: ‘The Court accepted that it was open éodéfendant to
invite the jury, when considering damages, to takeadverse view of the plaintiff's
speech. It is hard to see that this would not b&guestioning”?® Parliamentary
privilege was not raised and is not mentioned éjtidgment. It is also hard to see that
the circumstances and their legal implications vwagpreciably different from those in
Adam vWard In Prebble notwithstanding, the Privy Council dismissed thevilege
aspect ofFinlay v News Mediaas follows: ‘In their Lordships’ view, the defenda
newspapers should not have been allowed to ‘quedtie plaintiff's conduct in the

House™®

The New Zealand case Gushing v Petef3 is helpful in linking ‘questioning’ to the
related concept of ‘impeached’. Outside the Pariatnallegations of corrupt practice
were made against ‘a prominent businessman’ byWinston Peters MP. He did not
indicate the person aimed at, but later named Mrshihig in Parliament. Cushing
launched a defamation action on the non-parliamgnstatements and sought to
produceHansardfor identification. In the District Court, Dahlmdrallowed access on
the ground that ‘questioning’ of the parliamentatatement or disclosure was not
involved.

The difficulty is that, in relation to the relevadirhb of the case, the non-parliamentary
material was a kind of shadow-boxing because itinssfficient for identification. And
identification is asine qua nonCould it fairly be said that the source of thé@atand
jeopardy was outside the Parliament? CouldHbhesardfact be taken as the effective
source of the jeopardy? The judgment examinesisdyi@nly the ‘questioned’ limb of
the Article 9 formula. Much more fundamental is theue deriving from ‘impeached’
— whether examined or challenged or not, does Igggdardy arise because of the use
of the statement? That view was taken on appeat. Hiis and Greig JJ, the
parliamentary material provided the only sourceidentification and was thus the
proximate source of the jeopardy. The case wadlyfidecided against the defendant,
notwithstanding, on the basis of identification sty of a separate non-parliamentary
statement. The moral is that parliamentary fact®neif not ‘questioned’, may be
inadmissible as ‘impeaching’ a party. Thus accessHansard may have to be
conditioned by circumstances and an alert intuitisnto the possible implications of
these two fundamental terms of the Article 9 scheme

The problem of ‘proceedings in Parliament’

As earlier analysis has indicated, it is crucialthe operation of Article 9 to have
reasonable certainty in the interpretation of ‘medings’. At common law, it can
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scarcely be said that objective was ever met. Toeéininary point is that, whatever
construction was placed on the term originally, doairts have undoubtedly allowed
more latitude in modern times. Some cases showt gnelulgence.R v Graham
Campbell, Ex parte Herbéft raised the question as to how far beyond the direc
business of the Chamber the privilege should bentdak extend. The result has been
said to have established a ‘low watermark of judidieference’ when the sale of liquor
in the House of Commons without a licence was lielthe in proceedings and thus
beyond the reach of the law. In the view of Lordnde CJ, ‘any tribunal might well
feel, on the authorities, an invincible reluctaneenterfere’. Much later, an Australian
court was less generous. Bear vSouth Australid’ it was held that privilege did not
govern injury to the knee of a parliamentary waitre

The commonest issue is in relation to documentatsrillustrated by the 1957 Strauss
affair®® which concerned actions and correspondence of ambee outside
parliamentary debate. Strauss, a member of the @owyforwarded a letter to a
minister, who sent it on to the chairman of theckleity Board. The letter contained
allegations about members of the Board and the B®a&olicitors threatened Strauss
with proceedings in defamation. He referred thetenaio the House Committee of
Privileges, which decided the letter was withinopeedings’ in the sense of Article 9
and that the action would be a breach of privil&ghsequently, the Commons resolved
that the letter was not in proceedings, despitetmemittee’s finding.

It is worth adding that the matter did not end ¢hek referral was then made to the
Privy Council as to whether (in effect) the issukeaowrit against a member for
parliamentary speech could be treated as a breagbrivlege® The proviso is
necessary that the reference did not relate dyréotithe scope of ‘proceedings’ but
focused on the question whether the Parliamentaxidgje Act 1770 (UK) removed
the barrier of privilege in relation to a suit aggtia member. Their Lordships recalled
‘the inalienable rights of Her Majesty’s subjecidhiave recourse to the courts of law for
the remedy of their wrongs’ but held that the rightere not inalienable at all. The
answer was no. The Act applied only to memberdéir tprivate capacity and did not
affect privilege under Article 9. Lord Denning disged strongly, suggesting also that
the Commons had misconceived their competenceeinStrauss affaif’ Article 9 is
contained in an enactment and the interpretatiorerdctments is a fundamental
responsibility of the courts.

As R v Murphy illustrates, ‘proceedings’ certainly extends beyoparliamentary
debates, and related conduct of members, to hsanmgommittees. The authorities
envisage a somewhat wider application, but comraandecisions have been taken on
a case by case basis. Rules of remoteness habeemwtdeveloped, though de Smith has
hinted at some such té€8tSuccessive United Kingdom inquiries embraced dea iof
defining ‘proceedings’ for the purposes of Artideand a 1967 Select Committee on
Parliamentary Privileges suggested ‘everything saiddone by a member in the
exercise of his or her functions or in either Househe transaction of parliamentary
business.” These inclinations have not been foltbwe in that jurisdiction by
legislation, apparently on the ground that a peesigtutory definition would deprive
the Parliament of freedom of interpretation andhnigad to disputes with the coutfs.
Erskine May purports to reflect the original tedaimeaning of the term and also the
later development:
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some formal action, usually a decision, taken kg lttouse in its collective
capacity. This isnaturally extended to the forms of business in white
House takes action, and the whole process,ptivecipal part ofwhich is

debate, by which it reaches a deciston.

As will appear, it was left to the Parliament oé t@ommonwealth to grasp the nettle.
The approach taken implies a generous reading eofS#dect Committee dictum and
would appear to range beyond the implied Ersking Maundaries.

The ‘wider principle’ — reading up the privilege?

Does the Article 9 privilege cover the field in deming immunities relating to
‘proceedings’? InPrebble Cooke P and Richardson J both put that in d&ubthe
former traced the relevant privilege to three sesyawith the implication that their
operation is indistinguishable. This finds suppor€henard and Co v Arissd! where
Lord Reid stated a principle of necessity as amatat ground of decision — that the
setting up of a legislative assembly implies theessary powers, which would have to
include the immunities included in absolute prigide The leading case &x parte
Wason™ also, was not founded on Article 9 but allowed ity on analogy with the
‘necessary’ protection given to court proceedingghe administration of justice. In
Cooke P’s opinion, the principle of mutual resttdietween the courts and Parliament
was also at the heart of time-honoured authorities.

Richardson J raised the rather different suggestiahparliamentary immunities are not
confined to Article 9 but fall into two categorieéthose concerned with the speech and
conduct of individual members and those concernild thie collective or corporate
functions of Parliament’. In his Honour's viewrebble raised both, but what was
determinative was a separate privilege (‘associaféd Article 9) under which speech
or conduct reflecting on the proceedings of the $¢ois a violation of privileg&’

The concept of a penumbra of privilege beyond Aati is endorsed again Prebble
by the Privy Council:

In addition to Article 9 itself, there is a longd of authority which supports a
wider principle, of which art 9 is merely one masifation, viz, that the
Courts and Parliament are both astute to recogniegr trespective

constitutional role€®

The Blackstone doctrine is prominent among the aittbs cited for that proposition.
The Privy Council went on to suggest that ‘accagdio conventional wisdom, the
combined operation of Article 9 and the wider pifite would prohibit any suggestion
in court that statements were untrue or deceptivihat parliamentary action had been
influenced by a conspiracy.

All this is formidable authority, but it is confrtad by quite formidable objections. Lord
Denning, in his commentary resulting from the S¢gaaffair, has provided a starting
point:

Whatever may have been the privilege of Parliarbefdre the ninth article,
it is quite plain that thenceforth the extent of firivilege was to be found by
reference to the statute and nothing else; as wiherroyal prerogative is
embodied in a statute, thence-forward the statisteeagoverns the exercise
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of it. And being found in a statute, the courtdayf are by our constitution
the only body authorised to give a binding intergiien of it

In short, a statute takes precedence over any athEument or rule (except possibly
another statute) purporting to cover the same stijatter. Does that permit
concurrence? As Lord Denning has stated, there iguestion of concurrence where a
prerogative is overtaken by statute — the prerggasti extinguished to the extent of the
statutory intrusion. It would be confusing and ineenient if that did not hold for
privilege.

There is no reason, of course, why other principédating to parliamentary privilege
should not apply beyond the field of operation afide 9. In a particular instance,
however, the ambit of the Article must be deterriie order to establish what scope
remains, because no other principle can trespasthenerritory of the Article. In
Prebble that issue really escapes consideration. BotthénNew Zealand Court of
Appeal and in the Privy Council, the ‘wider prinigpis taken to absorb Article 9
(which is ‘merely one manifestation’). That wouldht&il the consequence that a
principle of common law may extend or even override operation of an Act. But
statutory eclipse is not a normal process of thwe [@he notion stands customary
precedence on its head.

In a case such d@rebble moreover, it is difficult to see that the ‘widafinciple’ could
have a role. What parliamentary material was sdudkihich aspects of it would be
comprised under the principle but not under ArteteThe defence sought to examine
statements made in the House and the processesibly tproceedings in the House
were initiated or carried through into legislatioEnacted legislation, probably, could
not rank as ‘proceedings’; that may explain theisies in Chenard v Arissol®® But
the conduct of parliamentary business, manipulatibprocedures, management of the
progress of legislation — these matters are squavighin the ambit of Article 9. If, in
accordance with the argument as to statutory pamatog, the ‘wider principle’ must
not encroach on that territory, no scope remainggamperation.

The Parliamentary Privileges Act 1987

The Parliamentary Privileges Act 198{Cth) was enacted in reliance on s 49 of the
Constitution for the express purpose of overturrimegydecision irR v Murphy It fixes

the interpretation of Article 9 but purports to theclaratory only. The Act speaks as if
the Article is the sole source of privilege in teda to freedom of speech and
proceedings and asserts such broad claims focafsesthat coexistence with the ‘wider
principle’ would seem to be excluded.

Subsection 16(l) declares that Article 9 appliesréfation to the Parliament of the

Commonwealth and is to be taken to have, in additioany other operation, the effect
of the subsequent provisions of the section. Ohfthandation, subs 16(2) provides the
first statutory definition of ‘proceedings’ for thmurposes of Article 9. The language is
necessarily general but the influence of the comfaanlandmarks discussed above is
clear. In so far as it is declaratory, moreoveg, diefinition strengthens misgivings as to
the place of the ‘wider principle’, since it is egpsly anchored on Article 9 and covers
a wide range of contingencies.

Subsection 16(2) of the Act reads:
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For the purposes of the provisions of article 3haf Bill of Rights, 1688 as
applying in relation to the Parliament, and for fheposes of this section,
‘proceedings in Parliament’ means all words spoked acts done in the
course of, or for the purposes of or incidental ttte transacting of the
business of a House or of a committee, and, withmiting the generality of
the foregoing, includes —

(@) the giving of evidence before a House or a cittee) and evidence so
given;

(b) the presentation or submission of a docunmeatiiouse or committee;

(c) the preparation of a document for purposesomfincidental to the
transacting of any such business; and

(d) the formulation, making or publication of acdmnent, including a report,
by or pursuant to an order of a House or a comendted the document
so formulated, made or published.

The recent case @owley v O'Che8* centred on the interpretation of subs 16(2) and
the ‘chilling effect’ that court processes are stichave on parliamentary activity. In
that matter, the plaintiff in defamation proceedingpplied for the defendant
Commonwealth Senator to produce all relevant dootsndor inspection. They
included background material not only in relatiorthe alleged defamation (by way of
a radio broadcast) but also for statements preljionade by the Senator in Parliament.
The application was resisted on the ground thadthmuments related to the purposes
of, or were incidental to, the transacting of tlusihess of the Senate.

At first instance, Williams J acknowledged thateftt has no doubt been a widening of
[the Article’s] scope to meet modern circumstancddie subsection reflected that
development. But the Act could not be taken to caweterial such as that under
consideration unless a direct connection with paréntary business could be shown.
An order for production was made.

That was not upheld on appeal. For McPherson JA, gmoup of the documents did
clearly relate to Senate business and satisfied réggirements of para 16(2)(c)
‘recording and compiling notes of information andting letters . . . in anticipation of

imminent discussion or debate is what one wouldinaridly expect a Member of

Parliament to do’. And the protection necessaripntmued beyond the time of
parliamentary activity. But the position of relevatocuments that merely ‘came into
possession’ of the Senator was less clear. Previldgpuld attach only if the material
was adopted and acted on for a parliamentary pargossuch a case, ‘proceedings’
would be questioned or impeached if the informatias vulnerable to court process.

Concurring in principle, Fitzgerald P noted thaé¢ thurpose of discovery would be
cross-examination, but also emphasised that sul®) 16ould not transform every
action of a parliamentarian into proceedings’. Tégal process should not accept a
blanket claim of privilege but should test eachudoent against the statutory criteria.
That appears consistent with the approach recetiyocated by the Clerk of the
Senatéd?® Whether the extended operation of the immunityliap to communications
of information to members and other persons idylike be determined by the closeness
of the connection between the material and potentiactual proceedings in a House or
committee. That implies case by case — and doculmgmtocument — decision and
necessarily involves an element of subjective juelgim
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In another context, the Clerk of the Senate hagestgd thatRowley v O’Chee
highlights asignificant difference between the Australian anchefican approaches.
The American test is whether production of the doent may be resisted because it is
concerned with the legislativeunction: Brown and Williamson Tobacco Corp v
Williams 62 F 3d 408 (1995). In Australia, the court exarsitiee document to ascertain
its connection with proceedings. What is at issnethat case is the document's
status'®®

Subsection 16(3) takes up the basic matter of ‘anped or questioned:

In proceedings in any court or tribunal, it is ratful for evidence to be
tendered or received, questions asked or statensitisissions or comments
made, concerning proceedings in Parliament, byafiagr for the purpose of:
(&) questioning or relying on the truth, motivegimion or good faith of
anything forming part of those proceedings in iaarént;
(b) otherwise questioning or establishing the dr#itly, motive, intention or good
faith of any person; or

(c) drawing, or inviting the drawing of, inferences conclusions wholly or partly
from anything forming part of those proceeding®arliament.

The explanatory memorandum to the Bill explaineat #ach of these three paragraphs
deals with a refinement of the ‘impeached or qoestil’ rubric. The first paragraph is
not in dispute and prevents parliamentary procegdfrom being directly impugned in
a court. Paragraph (b) prevents the use of suatepdings to support court action not
originating in the proceedings and (c) prohibite ihdirect use of proceedings, for
example, as the source of an inference by the'ffiry.

Miscellaneous provisions should be noticed brieBubsection 16(4) prohibits the
admission of any parliamentary evidence takerramera This is a true example of
what the Americans call ‘testimonial privilege’.dhtrenches a strict refusal to provide
the evidence under any circumstances, regardleslseopurpose for which its use is
sought. Subsection 16(5) removes doubts as tovéi&hility of parliamentary records
and the propriety of comment in any action relattogs 57 of the Constitutioff®
Subsection 16(6) provides that parliamentary prdicggs are examinable in relation to
criminal offences arising from proceedings andvidich prosecution is authorised by
statute. Under subs 16(7) it is declared that #wtian is not to have retrospective
effect.

The constitutional validity of subs 16(3) was tesie Amann Aviation Pty Ltd v
Commonwealthh®® andHamsher v Swift” and much more severely ibaurance v
Katter, where it was upheld by majority orf§? Pincus JA doubted the validity of the
subsection as (obiter) an ‘improper interferenceghwihe functioning of courts
exercising federal jurisdiction’ (at 485) and héfét at least it did not validly operate
with respect to defamation suits. His Honour's afyndignation as to the ‘uncertainty’
created by the existing state of the law and tlwvipion’s practical consequences for
the public interest and the rational administratidrjustice compels sympathy — but
would appear to sweep aside that careful consideraf the historical development of
Article 9 at common law which is essential to timelerstanding of the 1987 Act.

Davies JA sets up what is, in effect, a case by ¢ast for the application of the
subsection — in the relevant situation, is freedofrspeech actually impeached or



Autumn 2001 ‘Questioning’ a privilege 85

questioned?® The grounds for such a reading down or modificatice unconvincing.
Rather, the subsection expresses the legislatiemtion to exclude specified uses of
proceedings on the basis that those usesipm@ factorepugnant to Article 9. The
approach in those terms is consistent with congaaticommon law authority.

A recent commentary questions the validity of thbsgction on rather more technical
grounds:*® The Parliamentary Privileges Act, it is contendesies not only on s 49 of
the Constitution but also on 51(xxxvi) and 51(x3¥xdf the placita. In relation to the
incidental powers under the latter, subs 16(3)aisl $0 violate the principle that the
means selected by the Parliament to achieve a g&ibi@ object must be reasonable
and appropriately adapted to that ehdask v Commonwealifi996) 187 CLR 579.
Moreover, s 49 (with or without the aid of the plaf does not confer unrestricted
legislative power but is ‘constrained by impliednstitutional inhibitions. Specifically,
the power cannot be used to interfere with the @serof the judicial power of the
Commonwealth, to interfere with the functions o&t8tcourts, or to curtail freedom of
political communication®™*

Subsection 16(3) did however receive a weighty esefoent by the Privy Council in
Prebble The Parliamentary Privileges Act, their Lordshifesclared, made it clear that
R v Murphydid not represent the law of the Commonwealth. Abeset out what had
previously been regarded as the effect of Articlel® relation to ‘impeached or
questioned’ specifically, ‘subsection 16(3) of tAet of 1987 contains what, in the
opinion of their Lordships, is the true principtelie applied*

Clarification of the law would doubtless have begmatly advanced iKatter v
Laurancehad ultimately made its way to the High Court. hier room for differences
of opinion!*® One difficulty that emerges from the commentariined is that Article

9 embodies a fundamental constitutional principid & not to be treated as a rule of
evidence. In the present context, it is not prattie to do more than offer the following
summary conclusions (which are in general condistith the judgment of Fitzgerald P
in that case):

(1) the power conferred under s.49 must be takenfres-standing and
unfettered by the placita or, subject to conformitifh the fundamental
character of the parliamentary function, by thelietbfreedom of political
discourse;

(2) subs (3) is not an impermissible interferend¢h vChapter Il judicial
power because it does not intrude upon the judmiatess or purport to
prescribe the manner of the exercise of the judpoaver, but simply alters
the legal foundation on which that process operates

(3) it is not a violation of the essential judicfahction to prescribe — under
specific constitutional provision and in accordangi¢h a long line of
common law authority — statutory limitations on #ndence available in
legal proceedings

(4) the subsection could not be characteriseddispgoportionate or excessive
exercise of legislative power because it closellofes the conventional
construction of Article 9 and any changes in amabéeiusdem generiand
not substantial;

(5) para 16(3)(c) is consistent with the convemdloconstruction of the
Article as previously applied in Australia and kied jurisdictions;
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(6) there is no legal principle on which the apation of Article 9 and the
Parliamentary Privileges Act to defamation couldviaéidly distinguished
from its operation generally, except in terms dfs00(1) of the Act.

The Act does come to grips with issues that hadh lmeatested and provides detailed
guidance of some value in the operation of thechgt® privilege. That conclusion does
not exclude reservations. In terms of the precedinglysis, it would appear that
orthodox common law understandings have been rahfomccurately incorporated.
The writer is at one with the critics, notwithstarg] in the belief that there is a need for
the searching reflection on fundamentals whichdineumstances of the contemporary
world impel. That would imply parliamentary intentn on political and social
grounds rather than the dubious expedient of jatllegislation. It is not surprising that
the extensive ambit of s16 has been endorsed byparier court in the United
Kingdom, where there has been more reluctance ®n agp the proceedings of
Parliament and rebalance the claims of privilegaresy latter-day concepts of rights.

What is to be done?

It is the trend of the preceding analysis that¢heent common law interpretation of
Article 9, as codified for the Commonwealth in farliamentary Privileges Act, is not
consistent with the origins of the Article and nobmpatible with present-day
community interests and needs. In that contexis istill useful to ask the practical
question that confronted the parliamentarians wreated the Bill of Rights. What
privileges and immunities are necessary to give bem adequate security and to
enable the Parliament to fulfil effectively the edhe community and the constitution
expect? As Lord Radcliffe affirmed te Liverg™“it is proper to ask that question on a
foundation of reluctance to concede more than isdee for the performance of
essential functions or to go beyond minimum infengent of the liberties of the citizen.
It is not forgotten that the internal business aflment is to a great extent in its own
hands. While privileges confer immunities, Standidgders and Speaker's Rulings
regulate conduct® In the present discussion, these matters of mamageare not
directly in issue. But quite widespread concernt@scontemporary parliamentary
standards suggests the possibility of more pulsiit @countable controls which might
then be integrated with privilege into a singletiary regime. In that event, Lord
Radcliffe’s minimalist approach would still be reat.

Statutory intervention might usefully address diffties that arise when material that
would be probative in a court is generated in cotemi hearings. The ‘WA Inc’

Commission was seriously handicapped because aeezssdenied to evidence in
hearings that anticipated and overlapped the Cosiom's work. Federal Senate
Committee hearings that precedBdv Murphyelicited evidence that could have a
bearing on the charge of perversion of the coufsgusiice. The Commission was
denied access on the ground that ‘questioning’ imaslved. David Hunt J allowed

access because it would not create legal jeopaBdy. the committee to court

connection irR v Murphyis even more controversial than that suggests.

The Murphy committees’ records were handed overthie Director of Public
Prosecutions by the Senate, thus constituting ithé opinion of Senator Harradine, as
‘a common informer for the ExecutivE® The Clerk of the Senate later defended the
decision publicly on the ground that the evidenaes wot made available ‘with any
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notion that [it] would be used in any subsequentspcution’ but simply ‘as a guide’ to
any evidence which might be given independetflyin the Clerk’s opinion, there was
nothing to prevent a law enforcement body beingtedeto possible criminal offences
by evidence given to a parliamentary committee iagtituting a prosecution ‘based on
the same evidence given afresh in court proceedimgsterms of Article 9, the
reasoning is not colourable. Once in the hand$@fPP, the record would be closely
analysed and conclusions would be drawn; it woaddgoestioned’ in relation to, if not
directly in, court proceedings. And short of theitpthe office of the DPP might surely
fit the concept of ‘place’ deriving from 17th centapprehensions of Crown process.

The moral is that there is still uncertainty ashe application of Article 9 in relation to
evidentiary use of committee material. That extetada practical reason given for an
exclusive construction — witnesses will be confidéimney may speak openly and
truthfully. Since most hearings are open to the imedny such confidence would be
illusory. As has been suggestétimoreover, the proposition stands the reality en it
head. A witness is more and not less likely torbéhful knowing that the evidence may
be tested later. On the Murphy episode, the coimiusas to be that if the record is
passed on to law enforcement authorities, the septation of witness security
stemming from Article 9 is a sham. Because of tiieent importance of parliamentary
committees, these inconsistencies are embarradsihgn the Americans took English
law across the ocean, they knew better than tadxtee speech and debate privilege to
the peripheral activities of the legislature. Iphgs only to members, and witnesses are
covered by statutory immunify? That middle course is not inconsistent with thiéial
scope of Article 9 and warrants close consideration

‘Questioning’ is fundamental. The conventional damdtion excludes the use of
parliamentary material if conclusions or inferenees to be drawn and thus restricts its
availability to proof of fact. If the regime were be started again with a clean slate,
such a comprehensive limitation would be unlikelyodern communities have an
insistent expectation of openness and accountahbiiit public institutions. Greater
visibility and democratisation of the legal systeliacredit practices under which full
and fair evidence cannot be put to the courts. éhtidry constraints upon institutions
of justice and inquiry impose an absurd and hutimigacontrast with the ubiquity of
media coverage and comment. ‘Questioning’, it miglso be concluded, could not
impinge on freedoms and immunities necessary to ekgeditious functioning of
Parliament except in the rather uncommon case wihéecame the direct source of a
charge or action against the relevant member.

The focus on ‘questioning’, in the conventional swaction, diverts attention from the
real issue. It is not an unreasonable or disaltimgstraint if parliamentary statements
that do not directly cause legal jeopardy are erathicritically in court, tested for
consistency with other statements or conduct otyaed to establish motive. If the
material serves the cause of justice, it is inghblic interest to have it exposed. Some
court revelations may embarrass or discredit a neemibut that is an outcome the
media may be relied on to have already achievedadnich the member has very likely
deserved. A cloak over ‘questioning’ should notbdoak for questionable conduct.

The real issue is best identified by referring aga the origins of Article 9. In the
beginning, ‘impeachment and questioning’ both exlato indictment or other legal
harassment by the Crown. The meaning was then dedeto include exposure to any
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legal process and ‘questioning’ took another seimdefp to cover examination or
inquiry in court even if that did not attract legaiocess at all. The evolving role and
functions of Parliament did not provide constitatibjustification for that journey. The

courts offered legal rationalisation out of excessdeference and upon illusory
conclusions as to the basic requirements for adequatection of the Parliament.

Emphasis on ‘questioning’ has rather overshadowedsignificance of ‘impeached’,
which is the key to the Article 9 scheme. As hasrbargued, its only acceptable and
legally defensible application is to give membeawmplete protection against the use of
their parliamentary statements to put them in legabpardy. That narrower
interpretation is consistent with the historicalrgpeective and with the degree of
protection fairly required. If it became endorsedaathority, current dilemmas in the
courts would largely disappear. Except where thecidip protection applied, justice
would not be obstructed, probative evidence wouwldhe withheld from the courts and
their demeaning disadvantage as against the mexibdwe overcome.

The narrower construction would give obvious reliefdefamation cases involving a
member of Parliament. As will be recalled, the preesstate of the common law
precedents is not encouragirgdam v Wardand Finlay v News Mediagnore or
overlook the problemaiNright v Lewisboldly sidelines them. The New Zealand Court
of Appeal inPrebblewould respond to an unfair imbalance of evidengehutting up
shop, thus arbitrarily denying a legal remedy te tblaintiff and the chance of
vindicating an imputation to the defendant. Thauson discounts the problem that
continuation of the proceedings may have great itapoe to both parties, not least
because the matter may be very much in the pubéc €he Privy Council ifPrebble
does not countenance a stay save in exceptionalnetances. That is fine for the
plaintiff, since the defendant, who has not indththe action, may have to fight it at a
severe disadvantage. DissentingPirebble McKay J saw no need for intervention on
grounds of unfairness resulting from evidentiarpatance’®® Media enterprises know
they may be in a jam if they defame politicians amgst learn to live with rough justice
if they are sued. That may seem rather strong foeatost palates.

On the conventional reading of Article 9, such mileas and inconsistencies may well
be inescapable. The narrower construction avoidsththere is no reason why the
parliamentary evidence should be withheld. Its eseld not impose more legal
jeopardy for the plaintiff than starting the prodegs has already created. These issues
are the more important because the most promirmataf the Article nowadays is in
relation to defamation. Is it possible to go furth&hat adverse consequences would
follow if parliamentary speech was entitled to dfied privilege only?

Some curtailment of the present unrestricted lieemould be imposed. Until recently,
the legal position was that a statement would belgged only if there was a legitimate
interest in making it (which would include any geripolitical purpose) and the hearer
had an interest or duty to receive it (which forlipanentary speech would have a very
wide ambit). The protection would be lost if it éde proved that the statement was
actuated by malice. As is well known, detailed agation of the defence has varied in
accordance with local evolution and codificatiorainumber of jurisdiction*

Recent assertion of a freedom of communicationndkebe implied in the Australian
Constitution was thought to provide more latitutte Theophanous v The Herald and
Weekly Times L& andStephens v West Australian Newspapers£itthe High Court
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held that the traditional common law defences iithibat freedom in relation to
governmental and political matters, that it is ander necessary to prove an interest or
duty to publish and that a defendant would notiablé if three specified tests were
met. InLange vAustralian Broadcasting Corporatigh* however, the High Court took
the unusual step of reconsidering the earlier diheases. The upshot was to restore the
emphasis toward qualified privilege and to confitmextension to communication to
the public of information and opinion concerningpvgrnment and political matters’,
subject to the publisher proving ‘reasonablenessoafiuct’. This modified regime still
marks a considerable departure from traditionatepis.

Not least, it assimilates the speech and debatélgge much more closely to the
defamation regime now applicable to the communignagally. That accords with
contemporary expectations of open and accountailergment as implying generous
scope for political comment and criticism. The @tiem of the new rule, however, is
not yet definitively settled. As matters develdpgsiopen to doubt whether the Article 9
regime could be maintained alongside. The losshaf venerable provision would be
strenuously resisted.

A New Zealand parallel to the Australian liberdiisa suggests more daring
possibilities of reform. InLange v Atkinson and Australian Consolidated Pre&s
[1997] 2 NZLR 22, it was held by Elias J that defdony material published to the
community at large in the course of political dission should be protected by qualified
privilege without the extra requirement of ‘reasonableness of cohdoctany
adjustment of rules as to malice beyond the schafiee Defamation Act 1992 (NZ2).
Her Honour emphasised a particular background ofakdegislation (including the
New Zealand Bill of Rights Act 1990) as impelling'teanscendent interest in public
discussion’ (at 45-46). Her Honour's skilful argurtee were upheld by the New
Zealand Court of Appeal: [1998] 3 NZLR 424.

The matter then went to the Privy Council, whemgrthordships were clearly disturbed
by the boldness of the innovation. Whilange had been moving through the New
Zealand courts, it was pointed oReynolds v Times Newspapers [1898] 3 All ER
961; [1998] 3 WLR 862 (CA) had been before the CatfirAppeal and subsequently
the House of Lords. The ‘novel’ idea of freedompailitical expression had not been
upheld. The Court of Appeal, in fact, had reveralstantially to traditional criteria for
qualified privilege in terms of duty to publishténest to receive and, in the absence of
malice, consideration of the public interest in thkevant circumstances. The House of
Lords was unanimous in deciding that the common shauld not develop ‘political
information’ as a new category of qualified prigée Their Lordships also reminded
that judges should be conscious not to usurp teeafdParliament®

In the result, their Lordships expressed sengjtidta particular legislative background
and underlying cultural and social differences — bemitted the case to the New
Zealand courts for further consideration in thénigf Reynolds The Court of Appeal

took up that challenge ihange v Atkinsof2000] 3 NZLR 385 and declined to narrow
the previous judgment. The difference of perspectvas attributed to the local tradition
of democratic involvement in government and thdicai importance accorded to
freedom of speech in respect of political mattétsvilege should be extended to
publication relating to government where there wgmiblic interest or concern and the
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circumstances constituted a ‘qualifying occasion’ subject to the possibility that,
under s19 of the Defamation Act 1992 (NZ), the ifege might be defeated by misuse.

In the United Kingdom, a constructive if modestdaation was enacted by section 13
of the Defamation Act 1996 in response to the niotsr ‘cash for comment’ affair in
which the Guardian alleged that Neil Hamilton M.P. had accepted ctmshasking
particular questions in the House of Commons. Thece of information (and of the
alleged cash) was the well-known businessman Motafhd=ayed. Hamilton wished
to sue theSuardianin defamation, but that would require examinatidmparliamentary
proceedings, thus encountering the obstacle otlar®. Subsections 13 (1) and (2) of
the Defamation Act provide, in brief, that a persamose parliamentary conduct is in
issuemay (emphasis added) waive personal legal protectioatsprevent the relevant
proceedings being impeached or questioned in court.

In the event, th&uardian dispute fizzled out, but Hamilton later waived iomity in
accordance with the subsections and commenced gatings when Al Fayed made
further comment following the publication of a repoadverse to Hamilton, by the
Parliamentary Commissioner of Standaddamilton v Al Fayed1999) 1 WLR 1569;
[2000] 2 WLR 609; [2000] 2 All ER 224 went as fas the House of Lords. The
effectiveness of the waiver was upheld. In the wirstances, that effect was not

regarded as inhibited or cancelled by the parlidargrinquiry*°

Despite such modifications of Article 9 protectionthe defamation field, the larger
guestion does arise whether that kind of parliaamynimmunity is still appropriate.

Would members have sufficient protection for thgterances without it? In Australia,
they would be vulnerable to defamation proceedomdy if statements were reckless or
unsubstantiated or made with malice. Is that sorau® In the exercise of public
power, it is inherent in freedom that it shoulddmverned by responsibility. Under the
conventional Article 9 regime, fulfilment of thatasic aspiration is by no means
guaranteed.

The floodgates argument is a predictable objectould members be harassed and
distracted from their duties by a spate of litigaf? The first response is that that would
depend on themselves. The second is that, whendficémt law changes have been
resisted by reference to that argument, fears hawelly been deceivers and a stampede
to the courts has not eventuated. The third isttteajudges have considerable control in
defamation matters and may strike out cases tlafrimolous or vexatious or without
merit. In the result, exposure to the possibilitylefamation proceedings in terms of the
liberal Australian regime that is now in place abbhhve salutary effects on the tone of
Parliament without impinging on freedom to discleaessential functions responsibly
or creating undue disruption to the conduct ofiparéntary business.

Accordingly, there is an apparently neat solutiongccess to parliamentary material by
the courts. Committee hearings would not be covédrggrivilege but protected by
limited statutory immunities. Under the privilegegime for Parliamentiansardwould

be available, as at present, in proof of fact artg@edings might be examined in court
provided that did not create legal jeopardy foreamher. Regrettably, the application of
such a regime could not be entirely straightforw#s has been suggested in relation to
discussion ofCushing v Peterst is not always apparent what is the essentiatce of
the jeopardy.



Autumn 2001 ‘Questioning’ a privilege 91

Criminal conduct relating to parliamentary procegdi was once thought, though
inconsistently, to be exempt from prosecution urtier general law. Fairly generally,
that is no longer the case for perjdf{. Should all criminal offences that are imputable
to parliamentary conduct or proceedings lose whgategumunities they are still taken to
enjoy? Now that oppressive manipulation of the llesyatem by the Crown and judges
is excluded and the public inclination to easeiparéntarians off traditional pedestals
is appreciable, that thought is tempting. For alits of reasons, however, politicians
may feel a genuine compulsion to oppose the sitasand espouse causes that are
contrary to law. In the interests of the liberaddition, such possibilities must be
generously accommodated. Curtailment of protectianthe criminal field could only
reasonably occur on the step by step basis whiehPdwliamentary Privileges Act
would seem to envisage. Patrick Henry’s celebratdtbrtation in the Virginia House
of Burgesses is a standing reminder of the argwsrfentlatitude — ‘If this be treason,
make the most of it'.

In most of the cases where the criminal law impinge parliamentary proceedings, the
charge arises from events quite separate from tigndéss of parliament and law
enforcement authorities have sufficient evidenaetfie charge without parliamentary
material. Its role is simply corroborative. On thyuments advanced in this analysis,
there is then insufficient reason to obstruct tteehimery of justice by refusing access
because ‘questioning’ according to conventionakda would occur. A very different
situation arises if parliamentary evidence is fundatal to the charge and not least if a
mere fishing expedition is to be undertaken. Whatesonstruction of Article 9 is
favoured, recourse to statute is the safest and comwenient method to overcome —
or uphold — Article 9's exclusionary effect.

One difficulty of statutory fragmentation to accoou@ate new perceptions in
defamation and the criminal law is the great pgestof the Bill of Rights as a
grundnormof the constitution. None of the relevant jurisitios would lightly wish
Article 9 away. It has been effective, up to a poémd could be more so if the narrower
or historical construction were followé&. Part of its merit is that it aspires to
completeness with great brevity. That is not to saytainty, as developments and
confusions in matters of interpretation illustra@ampleteness is also in question now
that the ‘wider principle’ has become prominent. s been argued, accretion of that
concept does not assist the application of a pi@vithat is still workable as well as
being a venerable icon of the law.

Some jurisdictions have struggled with one implaatof the Article which may not
present such problems in a federal system suclhasof Australia. As a matter of
English law, it is said that the courts cannot stigate the processes behind enacted
law or declare it invalid. InPickin v British Railways Boartf’ a disadvantaged
property owner alleged that the passage of an Ac been obtained by false or
fraudulent recitals. The English Court of Appealdhéhat, at least in relation to a
private Bill, there could be an arguable point @ivl In the opinion of Lord Denning
MR, ‘it is the function of the court to see thaetprocedure of Parliament itself is not
abused and that undue advantage is not taken. afhifit would not be trespassing on
the prerogatives of Parliament but ‘acting in aidParliament, and, | might add, in aid
of justice.” The Lords peremptorily rejected thigproach. In the reasoning of Lord
Simon of Glaisdale, since the courts could not buas Act, it would be ‘odd if that
could be done indirectly, through frustration oé tanacted law by the application of
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some alleged doctrine of equity*® In the conditions of the Commonwealth, there is a
difference of texture, with less emphasis on pariatary supremacy and more on
constitutional coordination between the brancheg@fernment. The way would be

more easily open to judicial intervention whereeaaus irregularity such as fraud was

alleged in relation to procedures leading to arcenent**

On a closed shop approach to privilege, Lord Dumedice suggested, Parliament could
become ‘an abominable instrument of oppressign'Without privileges, Lord.
Ellenborough once declared, it ‘would sink intoenttontempt and inefficiency® But
the liberality inherent in present arrangementatiraj to the speech and debate privil-
ege may well be a contributing factor in the loarstard of discussion in contemporary
parliaments and the dubious reputation of politisimenerally. A regime of qualified
freedom, reasonably curtailing the privilege, coliédle more positive results than Lord
Ellenborough’s dictum might indicate. It would hamnise better with the underlying
motivations of the Australian Constitution. It wdutomply with the ‘decent opinion of
mankind’ and increasingly salient responsibilitiesder international agreements by
ensuring that ‘any person whose rights are violagkdll have an effective remedy,
notwithstanding that the violation has been conadithy persons acting in an official
capacity’™* It would rescue the judicial system from a huntiiig disadvantage as
against the media. Now that the era of ‘trial bigvesion’ is so obtrusively launched,
that too is important. Unless justice is seen teebsured by effective institutions and
appropriate rules of law, virtual reality could bete the real thing. A
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Wilkeson United States lawRowell v McCormaciB95 US 486 (1969).

22 Blackstone’s Commentariés7th ed 1830) vol 1, p.163.
2 Commons Journal€l837), pp. 418-419.
24 (1811) 14 East 1; 104 ER 501 and (1817) 5 Dow 365R 1289.
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witness in subsequent proceedings).
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2 |bid at 114; 1156.
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House of Representatives, David McGee, ‘The Appbeabf Article 9 of the Bill of Rights’
(1995) 76Parliamentarian(No 2, April 1995), pp. 136-137.
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81-026.

(1978) 142 CLR 1.
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Prebble v Television New Zealand L[fiP94] 3 NZLR 1 at 10; [1995] 1 AC 321 at 336 per
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King C.J.
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Prebble v Television New Zealand [1®94] 3 NZLR 1 at 10; [1995] 1 AC 321 at 336.

District Court, Wellington, Dahimer J, 18 May 199freported. High Court, Wellington,
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Joseph, ‘Constitutional Law’ [1998] New Zealand LBeview 197 at 214-219.
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Australian Capital Territory applies in the parliartey precincts according to its tenor.

87 (1981) 48/2 SAIR 604.
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per Richardson J.
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% Prebble v Television New Zealand [1994] 3 NZLR 1 at 7; [1995] 1 AC 321 at 332.
% Appendix to GF Lock, above n 5, p.89.
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[2000] 1 Qd R 207 (CA).

192Harry Evans, ‘Protection of Persons who providermation to Members’. Paper presented to
27th Conference of Presiding Officers and Clerks @igkl996). The view of the Clerk was
expressly adopted in the BReport of the Senate Committee of Privileges, 19%i& 92
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%3 Harry Evans, ‘Parliamentary Privilege: Seizure Bbcuments under Search Warrant’
hc/pap/12376, 14 May 1999.

104 Odgers, above n 77, p.32.
105 See als€Cormack v Copél974) 131 CLR 432.
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108 (1996) 141 ALR 447; [2000] 1 Qd R 147 (CA).

199 1bid, esp at 490-491.
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FL Rev No. 3, pp. 367-390.

111 1bid, p. 381.
112 prepble v Television New Zealand I[1®94] 3 NZLR 1 at 7-8; [1995] 1 AC 321 at 333.
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(1998) 193 CLR 173¢Chu Kheng Kim v Minister for Immigratia1992) 176 CLR 1, esp at
27; Williamson v Ah O1§1926) 39 CLR 95, esp at 122-3.

114 Attorney-General of Ceylon v de Livge063] AC 103 at 121.
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Cross-examination of Committee Witnesses’ (1993) b7, Ap. 109, 945.

17 Harry Evans, ‘Parliamentary Privilege’ (1993) AlZJ 457.
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121 An admirable summary appears in JG Flemiftie Law of Tort§9th ed 1998), ch 25, esp at
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Privileges Act 1987Cth), subs 16(6)Perjury Act 1911(UK); Crimes Act 1961NZ), s 108.
Such provisions should not be confused with the ggoof Parliament to imprison for
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contempt, resorted to only once by the Commonweédttiament and upheld R v Richards,
Ex parte Fitzpatrickand Browng(1955) 92 CLR 157. As referred to, the contempt pdves
now been curtailed by the Parliamentary Privile§es, s 6. The United States Congress has
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