The Value of Parliament

Arthur R. Donahoe

Parliaments of the Commonwealth of Nations vary greatly in size and
many other aspects. Their essential functions include legidlation,
scrutiny of government, representation and legitimation. Parliaments
need to reform and to adapt in order to continue to perform these key
roles effectively.

| begin with an anecdote. In January 1841 a shimddrom London to Boston and

carrying among its passengers the author Charlgsbs was driven by an Atlantic

storm into the port of Halifax, Nova Scotia. As #tep moved into Halifax Harbour

through the eastern passage the weather cleaeedhify docked, and Dickens was
taken by Joseph Howe, Speaker of the Nova Scotisséiof Assembly, to Province

House, where a new session of the Legislature astao begin.

In American Notes, Dickens describes the scene as follows:

It happened to be the opening of the Legislativaied and General

Assembly, at which ceremonial the forms observethatcommencement
of a new Session of Parliament in England werelasety copied, and so
gravely presented on a small scale, that it waslbkking at Westminster
through the wrong end of a telescope. The goverasrHer Majesty’s

representative, delivered what may be called tree8p from the Throne.
He said what he had to say manfully and well. Tligary band outside

the building struck up ‘God Save The Queen’ withajrvigour before His
Excellency had quite finished; the people shoutkd;in’s rubbed their

hands; the out’s shook their heads; the Governipary said there never
was such a good speech; the Opposition declared tiexver was such a
bad one; the Speaker and Members of the House s#nilgly withdrew

from the bar to say a great deal among themsehegla a little; and, in

short, everything went on, and promised to go @t @s it does at home
upon the like occasions.

This description, with a few variations, would Istilot be far off the mark in
describing the opening day’s proceedings in mogh@parliaments and legislatures
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which are members of the Commonwealth Parliamentasociation. | tell the
story now, not because | intend to try to lookat member parliaments through the
correct end of the telescope, but because it iltes$ the point that while most of
today’'s Commonwealth parliaments trace their rdiatsk to Westminster, no two
parliaments function in precisely the same way, dmthey operate as they did ten
or even five years ago. The Commonwealth’s parligmeeflect the pluralistic
nature of the Commonwealth itself, each having walin its own way and
reflecting the society whose citizens choose itmbers.

My task is to speak about ‘The Value of ParliameBome of my more cynical
friends might say that | will have to make a bsgeech — their view being that
Parliament is not really a valuable institutiorait— or perhaps that its value has
declined in recent years. Fortunately, many petgke a different viewpoint and |
am confident that those present today would ndtdse unless they believe there is
some usefulness and importance to the institution.

The achievement of good governance has becomel dogaaost of the nations of
the world because it aims to produce the best augsofor members of a society.
Professor Ken Coghill has demonstrated in a papgrésented recently in London
that producing those outcomes requires governamatefacilitates the interaction
between the state, the market, and civil societyairsystem which must be
‘transparent, accountable, just, fair, democrapiasticipatory and responsive to
people’s needs’. You will hear these words freglyethtoughout my remarks.

To set the stage properly | must begin by refereaame of the concepts contained
in that description — the idea of democracy. Deignidemocracy is difficult
because it is at the same time both a state afafiad a continuing process which
is constantly changing. It is both an ideal to besped and a mode of government.
There is no single model. It is always in a stdtpasfection yet is also always in a
perfectible state in which progress will dependpatitical, social, economic and
cultural factors. One very brief definition of deonacy describes it as ‘responsive
rule’ or, as one learned political scientist punire fully, ‘the necessary correspon-
dence between acts of governance and the equaifjrted felt interests of citizens
with respect to those acts’. Despite these shdihitens it took representatives
from 128 national parliaments, meeting in CairoSieptember 1997, 27 lengthy
paragraphs to produce Wniversal Declaration on Democracy. | stress the word
‘universal’ because these principles are sometsaébto be pertinent only to what
is sometimes disparagingly but incorrectly refert@ds ‘Western Democracy’.

| refer to three of the principles set out in thecration and these are as follows:

Democracy is founded on the right of everyone tketgpart in the
management of public affairs; it therefore requitbe existence of
representative institutions at all levels, andparticular, a Parliament in
which all components of society are represented whith has the
requisite powers and means to express the with@foeople by legislating
and overseeing government action.
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It is an essential function of the State to enghee enjoyment of civic,
cultural, economic, political and social rightsite citizens. Democracy
thus goes hand in hand with an effective, honedtteansparent govern-
ment, freely chosen and accountable for its managenf public affairs.

Public accountability, which is essential to denaaogr applies to all those
who hold public authority, whether elected or néected, and to all
bodies of public authority without exception. Acotability entails a
public right of access to information about theidiiés of government,
the right to petition government, and to seek reslrthrough impartial
administrative and judicial mechanisms.

From these statements, with which few people desgiseveral conclusions
emerge, among them that accountability appliesamy to governments but to
parliaments themselves, and the subject of imprptlie accountability of parlia-
ments to make them more relevant, responsive aspbnsible to the public has
been a matter for substantial discussion, and deredble action, within the
Commonwealth Parliamentary Association over thdé feveral years. Several
conclusions have emerged, particularly about thengthening of parliamentary
committees and committee systems as being amonpeteways to enhance the
public image of parliament as an institution.

Parliaments are unusual institutions. They diffezagly from one another, both
constitutionally and in their practical politicgberations. As we all know, they vary
in size and shape, in tenure, in powers and funstim autonomy and in procedures
and traditions. Some sit as infrequently as 10 geysyear, others as often as 225
days per year. Within the Commonwealth, nationaligraents vary in size from
Tuvalu's (12 members), to the United Kingdom's (ratwut 1200) and India's (802
members). A number of sub-national parliamentsaen smaller than Tuvalu's —
the Nevis Island Assembly and the Falkland Isldrefgislative Council have eight
members each and Norfolk Island’s Legislative Addlgrhas nine.

Most observers consider that modern parliamentg tihree main functions and
identify these as:

* The legislative function (including participation ihe making of public policy
through law-making, parliamentary inquiries, etc);

» The oversight function (carried out mainly, but mxiclusively, by the ‘loyal
Opposition’);

* The representative function (which allows memberaddress the problems of
their constituents and promote their interests).

Individual parliamentarians in performing their gopersonalise these functions and
are expected to be: ombudsmen dealing with coniglaimout government matters;
law-makers; spokespersons for local interests; e of the work of government
and how it spends money raised from taxes; andibotdrs to debates on national
issues. Members require a wide range of abilitiestalents, which naturally not all
possess to the same degree. Similarly, not alpereided with the same research
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facilities, staff, and technical assistance thrauwghthe Commonwealth and many of
our members from parliaments in developing coustnarvel at the facilities their
counterparts in more highly developed parliameatshavailable to assist them.

To the list of parliamentary functions one mightdaithat of legitimation. The
manner in which members become members has a mpgget on the represent-
ativeness of a parliament. And the representatiagacter of a parliamentary body
gives rise to its legitimacy, or the public recdgm and acceptance of the right of
parliament, and the government generally, to actsame manner, and the
corresponding obligation of citizens to abide battaction.

Although they are a prerequisite, fair electionsih@mselves, do not ensure that
legitimacy will be conferred upon the parliamentassystem. For it to gain
legitimacy, activities within the Parliament must been as fair and appropriate.
Although some members may be more equal than othéesms of influence, it is
important that there be equality among the memiy@rshen one considers that
parliamentary activities themselves must be peeckias fair. The legislative
process must be, and must be seen to be, groumdediri procedures. The
legitimacy of parliaments hinges on the perceptlwat the rules are unbiased and
that the majority has a reasonable capacity to venkill.

On 11 February 1780 Edmund Burke, one of the aljemttical statesmen and
political philosophers ever to grace the stagehef British House of Commons,
delivered a long speech to the House on a motiontHe better security of the
independence of Parliament and the to economictdriRation of the Civil and

other Establishments’. The speech was a brilliatdck on the corruption of
Parliament and the sources of that corruption. pt&e, he said:

. . with a very clear conscience, that nothinghi@ world has led me to
such an undertaking but my zeal for the honourh@d House, and the
settled, habitual, systematic affection | bear e tause and to the
principles of government.

| think it is not presumptuous of me to ascribestheame lofty motives to all of us
here today though | make no claim to be able tadgoBurke’'s analytical and
oratorical skills to bear on a subject which is iolgly not new — and was not
new, even in Burke’s time.

In the same speech to which | have just made medereBurke went on to say:

. .. 1 do most seriously put it to administratiém,consider the wisdom of
a timely reform. Early reformations are amicableaagements with a
friend in power; late reformations are terms imgbs@on a conquered
enemy: early reformations are made in cool bloate reformations are
made under a state of inflammation. In that stdtéhmgs the people
behold in government nothing that is respectableyTsee the abuse, and
they will see nothing else — they fall into the fesm of a furious populace
provoked at the disorder of a house of ill-famegytimever attempt to
correct or regulate; they go to work by the sharntesy — they abate the
nuisance, they pull down the house.
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This is my opinion with regard to the true interesgovernment. But as it
is the interest of government that reformation #hdae early, it is the

interest of the people that it should be temperttes their interest,

because a temperate reform is permanent; and leeitdwes a principle of
growth, whenever we improve, it is right to leaweom for a further

improvement. It is right to consider, to look abast to examine the effect
of what we have done. Then we can proceed withidenée, because we
can proceed with intelligence.

Despite the fact that parliamentary reform is naotesv subject, it has taken on a
new cogency in recent years as members recograsehigy must change the way
their institution functions if they are not to l&tlbehind by far-reaching changes to
the constitution and in government and society.tHa United Kingdom, for
example, The Report of the Commission to StrengBatiament, published in July
2000, identified numerous developments that hackemsd the British Parliament
in calling government to account. Many of these aligwments, including: the
growth of party; the growth of government busineBsth in the volume of
legislation and the complexity of legislation; ahe growth of organised interests;
are familiar features in many other countries.

Also in the UK, the Report of the Hansard Societmmission on Parliamentary
Scrutiny, released earlier this year (2001), najaps and weaknesses in the
working of accountability and sets out its visiohtmw a reformed parliament
might work. Its stated central theme is that paréat should be at the apex of a
system of accountability — drawing more effectivain the investigations of
outside regulators and commissions, enhancingtttassof select committees and
clarifying the role of parliament and its politios Crucially, the Report says,
Parliament must reflect and articulate issues ofipwoncern. Making government
accountable is a task undertaken by parliamentetralb of the electorate with the
aim of improving the quality of government. Parlemh must respond to, and
highlight, the most pressing political issues imanner that the public understands.

In a presentation on strengthening the Role ofifdadnt made at the CPA/Wilton
Park Conference on Democracy, Parliament and Elc8ystems in June 2001,
Lord Norton of Louth, Professor of Government a thniversity of Hull, referred
to the variations which exist in the way legislasircarry out a range of tasks
beyond their core-defining function of giving asisenlegislation. These tasks, and
the way they are carried out, make it possibld_fwd Norton to identify three basic
types of legislature:

Policy-making legidatures which have the capacity to reject or amend

measures brought forward by the executive and tdstormulate and

substitute policies of their own. The only majotioaal legislature in this
category for any great and continuous length oétisnthe U.S. Congress.

Poalicy-influencing legislatures have the capacity to reject or amend
measures brought forward by the executive but ldek capacity to
formulate and substitute policies of their own. sThategory is occupied
by most West European and Commonwealth countries.
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Legidatures with little or no policy effect lack the capacity to reject or
amend measures brought forward by the executivdaankdthe capacity to
formulate and substitute policies of their own. STleategory comprises
essentially legislatures in one-party states andnoonist regimes and is
one which has shrunk considerably in recent years.

Lord Norton points out that it has been a featurenach of the literature on
legislatures to claim that legislatures have ‘desdi during the past century. It is
guestionable, he says, whether there ever waddeigage’ of parliaments. Indeed,
the quote from Edmund Burke which | referred toliearserves to support this
contention. Nevertheless, there are no groundsdomplacency as parliaments are
under pressure as a consequence of various chddgiess parliaments adapt to
meet those changes they are likely to become ewsakev actors than now in
affecting the outcomes of public policy.

He goes on to identify four variables internal ttegislature which strengthen its
capacity to influence outcomes and groups themrmuheeheads of:

Specialisation — carried out by committees which are permaneanglis
in size, parallel existing bureaucratic agenciesiehexclusive jurisdiction
over a particular sector and informed membershiis extensive powers
of evidence-taking, amendment and agenda-setting.

The timing of committee referral is important and parliaments in which
bills are referred to committee immediately aftetraduction have

stronger committees than those where a Bill isrrefe after plenary

session debate and agreement in principle. | naddtthat New Zealand
follows the practice of early referral and Canadal alamaica have
experimented with it.

Agenda control — a parliament which has the capacity to deternte
own agenda for legislative deliberation is likety énjoy a greater ability
to affect outcomes.

Resources — these are necessary, but not sufficient of tledras, for
ensuring that a parliament has the capacity tactffatcomes. Resources
must be available to parliament and individual mematand include such
things as offices and IT equipment, and also aarebecapacity in the
form of researchers, libraries and increasinglgeas to the Internet. The
subject of how to make members of parliament maorewkedge-based
was the topic of one of the sessions at our regeothcluded
Commonwealth Parliamentary Conference in Canberra.

Lord Norton also notes that for parliament to bergjthened its members must
possess the political will to decide, at least stwaally, to give priority to the
institution of which they are members over theiydity to their party. Since his
presentation there was an encouraging sign thettr happen even in the strongly
party-bound House of Commons at Westminster whers k&elled against the
Government’s attempt to remove two experienced Mé® the chairmanships of
two influential House Committees.
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Finally, Lord Norton refers to the inherent conflibetween transparency and
effectiveness and points out that a parliament rbasts transparent as possible in
what it does by voting openly rather than secrethg allowing its plenary and
committee proceedings to be open to the press abticp He recognises that
committees are often the site of negotiations betwparties and conducting
business openly may freeze party attitudes, makimgpromise difficult. The
choice must sometimes be made between the impesatf a representative
assembly and a body engaged in deciding legislatiteomes.

In traditional parliamentary systems the critiaaétion of oversight is so powerful
that it includes both the selection and the remo¥dhe Executive Government. In
parliamentary systems with a limited number of siyparties, parliamentary voting
is instrumental — merely a way to select the clewdcutive. My own country —
Canada — at the federal level is a good examplkhisf But in many multi-party
systems there is less certainty, often no partgives a majority and there may be a
number of viable candidates for prime minister. Testion becomes one of who
can put together a coalition of parties and memberas to gain majority support.
This was the case in New Zealand after its eleatio®ctober 1996 and we have
also the example of India where coalition governaéave emerged following that
country’s last two elections.

Finally, there is the option of a minority govermmeone which has arisen on
numerous occasions. | wish to get even closer taehand refer to the minority
situation which prevailed in my home province ofdddScotia after an election in
March 1998 resulted in one party governing withyofb of 52 seats in the
Legislature. As is often the case in a minorityuaiton the Government was
prepared to make significant changes which strexmgiti the role of the Legislature
in order to obtain the support of one of the mityopiarties to sustain it in office.

An important aspect of the oversight function ig tlole of the Opposition in
situations where the governing party does commamjonity support in the
Parliament. At a conference on the Role of the Gjtjom sponsored jointly by the
CPA and the Commonwealth Secretariat held at Mesliogh House in London in
1999 delegates made the point that mechanismsamqgte accountability and
exposure can only be effective if there is a gdrtetdture of accountability’ and
commitment, by Government as well as Oppositiorth®overall effectiveness of
the parliamentary system. They agreed that all@spsf administration must be
subject to scrutiny and considered the mechanisraiahle to the Opposition to
hold the Executive Government to account, includpagliamentary questions,
committees, the allocation to the Opposition ofoien time for debate, the role of
the Speaker, and the relationship between the @japoand independent officials
(such as the Ombudsman) whose function was alacttas a check on government.

Despite its place as the fundamental nationaltirigth underpinning nearly every
Commonwealth country, parliament is the only ingiitn composed of members
who enter with no specific educational requiremewtso often receive little or no
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formal on-the-job training and who must immediatehake complex policy

decisions in the face of rival demands from allteexcof domestic society and the
wider world. Parliamentary support staff, while expin other disciplines, often
take on legislative posts with little specialiseairting — sometimes without even
the support of experienced colleagues.

Parliaments are governed by a series of seemimgine orders and rulings, which
are often daunting for a newly-elected Member dfi@aent (and for some who
have been in parliament for a long time). Some Commealth parliaments are able
to offer basic training for newly-elected Member§ arliament, either by

mentoring or by arranging special introductory sears. Others, notably the
Parliament of India, produce handbooks explainiagous parliamentary practices
and procedures in an easily-digested format. Butyn@@mmonwealth parliaments
lack sufficient staff and resources, and are unabl@rovide such orientation.

Endeavouring to fill this gap is one of the mainfeatives of the CPA.

An article written by the Hon. George Cash, MLC, pby President of
the Legislative Council of Western Australia in tlwrrent issue ofThe
Parliamentarian lends further support to the idea that change arligmentary
practice and procedure is more likely to occur wheting patterns lessen the grip
of major parties over Parliament. Diminishing imfhce of the major parties in
Western Australia has resulted in the Standing @rdéthe Legislative Assembly
being completely re-written in accordance with th#owing general principles,
which | suggest might well serve numerous otheligraentary chambers:

» streamlining of procedure; retention of the righitall members to contribute to
the House, and protection of the minority;

» rationalising the priority of business;

* incorporation of current practices into standindess;
» elimination of obsolete standing orders;

» use of plain English; and

» use of gender neutral language.

The committee system was altered and the princigbgdied in this restructuring
are also worth noting and were defined as follows:

» to provide a co-ordinated approach to oversiglgasfernment departments and
implementation of policy;

* to enhance accountability;

* to increase parliament’'s role, and particularlyttb& backbenchers in the
legislative process; and

* to provide an avenue for public input into the $ajfive process.

Mr Cash notes that it is still too early to assbsseffectiveness of the new system
but that considerable expectations continue. Myeh@pthat he and others will
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continue to monitor the changes as | believe thaheory at least, they can provide
a model which other parliaments might well follow.

Members and staff alike must develop the necespasfessional skills while
operating in an adversarial environment defineghtgcise practices to which they
must both adapt and modify in order to find betteays to discharge their
responsibilities. Helping the parliaments and legises of the Commonwealth to
meet these challenges, the Commonwealth Parliamyeriasociation unites
parliaments, their members and officials in a quitig quest to enhance the
evolution of institutions through which societiesvgrn themselves, fortifying the
fundamental Commonwealth principle that every maibould be governed by free
and democratic political processes.

One other important relationship remains to be foaetd — that between
Parliament and the judiciary. Constitutions prowiiféerent roles for these arms of
government but there seems to be an increasingmegdo question parliamentary
proceedings through resort to judicial proceedifidgge proper basis on which this
should be done involves following the first prineiset out in what has become
known as the Latimer House Guidelines for the Commealth which were
developed at a conference on The Relationship Bmtwearliament and the
Judiciary originated by the CPA and held in conjiorcwith three Commonwealth
legal and judicial non-government organisation$988.

The legislative function, states the first guidelims the primary responsibility of
parliament as the elected body representing thpleedudges may be constructive
and purposive in the interpretation of legislatibnt must not usurp parliament’s
legislative function. Courts should have the pouerdeclare legislation to be
unconstitutional and of no legal effect. Howevlgre may be circumstances where
the appropriate remedy would be for the court tolate the incompatibility of a
statute with the Constitution, leaving it to thgiftature to take remedial legislative
measures.

A decision of the Supreme Court of Canada in 19938 ¢ase in which | was closely
involved confirms that legislatures in that countnyst be able to carry out their
constitutional functions while protected from judidnterference in respect of their
internal proceedings and from interference withidrisal privileges of freedom of

speech; exclusive control over their own proceesliegection of strangers from the
legislature and its precincts; and control of pedtiion of their debates and
proceedings. The decision makes it clear that thélgges enjoyed by Canadian
legislatures are as much a part of the constitudfdhe country as is the freedom of
the press provision of the Canadian Charter of Righd Freedoms.

The issues which parliaments and parliamentariaedilely to face in the 21st
century and responses required to deal with agtiegpchanges were considered by
a CPA Expert Group which met in Glasgow in Decemb®888. The Group
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concluded that parliaments and parliamentarians lvgl required to adapt in a
multiplicity of ways.

Institutionally, the Group's report says, parliabsemust improve mechanisms to
ensure accountability of direct and delegated nesipdities, encourage increased
input from citizens and focus on re-establishingust and respect for parliament
among citizens. Parliament must ensure the devedopwf internal and external

expertise in developing and evaluating policy psade and legislation and provide
members with the technology required to remainoimch with the world around

them. Incentives for individuals seeking office mbe sufficient to ensure that a
broad cross-section of the populace is motivatesktk elected office. Parliaments
may also have to consider the possibility of mafekntiated roles for individuals

rather than expecting them to play all the roleythave traditionally played.

From the perspective of the individual parliameiatar there must be a broader
focus on the part of political parties and parliatseén ensuring that representatives
develop increased skills and knowledge with respeaccessing and evaluating
information through use of information technolodividuals must also develop a
deeper knowledge and understanding of the prirgipfeparliamentary democracy
and the strengths and limitations of various fowwhthe democratic model. The
increasing complexity of the legal environment wdbjuire representatives to have
a greater knowledge of legislative development amdrpretation. In a more
complex world, individuals will have to develop maospecialised knowledge in
particular policy areas and may campaign and beexleon the basis of an expertise
in one of the roles of policy initiator, represdnta, ombudsman or law-maker.

In short, to deal with the information revolutigrarliaments and parliamentarians
must become part of the information revolution.

I conclude by suggesting that if the CPA Expert Wprdnas made an accurate
analysis, and | believe they have, parliamentsuiinout the Commonwealth of
Nations must recognise the trends which have maified and ensure that their
members have the tools to keep pace — otherwisel¢lieate balance between
parliament and the executive government which isaimark of democratic
parliamentary systems will go awry.

The dictionary tells us that value is the qualifyanything that renders it desirable
or useful. What renders parliament desirable arefuliss that it is an essential
element in the exercise of democratic governmenmplitit in this idea is the

concept that the main parliamentary functions gfdiating, overseeing executive
government and representing the people must beneatiaf parliaments are to
provide legitimacy to the political process andre@ase public recognition and
acceptance of the right of Parliament, and govemtrgenerally, to act in some
manner, and further the corresponding obligatioaitifens to abide by that action.

In short, the value of parliament is that it is limehpin of democracy. A



