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The focus of this article will be commercial-in-dimence claims by governments
to avoid the provision of information to Senate aaittees. Much has already been
said and written on this topic by those with greatanding on the issue and more
interesting things to say. What we propose is resta miscellany of views which

have been aired in the Senate, both in the chaarimein committees. The realism
and practical dimensions of grappling with thisussn the day-to-day work of the

legislature should be a useful injection of readityd an anchor point to which we
could relate our deliberations.

Before we come to that, a few observations. Theeissve deal with here are simple
and go to fundamental principles. There are some séek to add layers of
complexity, but we are cautious when we encourtiex as it reminds us of the
cloud of ink let off by the squid to mask its esealm considering the privatisation
of government, there is a threshold question. igeganent totally divesting itself

of the responsibility for the provision of a good service, so that no taxpayer
resources, financing or staffing, go to the pransof that good or service? If so,
the relationship is clearly one between a citizad the marketplace, with all the
consequences of that relationship. We do not dél tivat circumstance, as the
parliamentary responsibility there is to intervem® required (that is, either as
representatives or legislators) and not one ottaecountability.

The other type of privatisation of government, athé one which concerns
legislatures directly, is the Clayton’s, or falseepwhere government seeks to retain
the provision of a good or service, but simply &pldy a different agent to that of
the public sector, that is, to use the private ®eat its agent. In this case, the
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relationship is very different. It is the one oétbitizen with rights against the state.
Strictly speaking, to call this privatisation isasturate because, in the main,
citizens do not concern themselves with the te@irsipecific means of engagement
and payment which a public service provider enjdpst is, permanent public
servant contractor etc. From observing senatorgdragrhes to this latter
circumstance, there has been widespread acknowtenidehat, while the means of
public service delivery may have changed, this haidin any way diminished the
responsibility of the Government to account for fhevision of that good or
service, regardless of the mechanism which it oB®o$o carry out its
responsibilities.

The cornerstone of responsible government is thaktxecutive government is

responsible and accountable to the legislatureitforctivities. Those activities

relate to the administration of the executive blhan€ government in all aspects
and, in particular, to account for its adminiswatiof the law and the disbursement
of funds as appropriated by the legislature.

In the Commonwealth legislature, the mechanism byckvthe disbursement of
appropriated funds is routinely checked is throwgimmittees of the Senate,
meeting as legislation committees considering egémof government expenditure
(see article by Senator John Hogg (Qld) on aspédtss).

In recent years there has been an increased éffdtie Commonwealth Govern-
ment to deliver goods and services through the mifisient means available and
this has led to exploring means of delivery otl@ntthrough traditionally engaged
public servants. A variety of alternative mechargsdmve been developed, ranging
from wholly owned government companies to mixed egoment and privately
owned companies, to fully privatised service previd This has led to some de-
lightful Mikado-like scripts where a minister haside a decision, after very careful
consideration, three days after he took the samisida as a chief shareholder.

From the legislature’s perspective, these differirepns by which public goods and
services are being delivered do not, of themseb#sict veils of secrecy. A public
good or service, publicly funded, must be admimestein a manner which is fully

accountable to the public who have funded it. Tiaciple appears uppermost in
the approach of legislators to public service aalv

The privatisation of service delivery, notwithstarglits continued public funding,

has, however, attracted some notions of privateos&@ehaviour, in particular that
disclosure of information would jeopardise the @pens of the good or service
provider. To this end, claims for non-disclosurgénancreasingly been mounted by
the partial or fully privatised public service prder on the grounds of commercial
confidentiality. Such claims are seriously flawed grinciple; they kick out the

cornerstone on which responsible government isdedn

The proper basis of commercial in-confidence claisnthe avoidance of
the disclosure of information which could cause dgen to the
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commercial interests of a commercial trader, anelsdwot cover any and
all information relating to commercial activitiedzor a claim that
information is commercial-in-confidence and showdd be disclosed to be
sustained, it must be established that disclostitbeoinformation could
cause harm to the commercial interests of a trddeexample, by giving
an unfair advantage to a trader's commercial congpstand allowing
them to undermine the trader’s position. Only #tthasis is established
should a House or its committees refrain from reqgi that public

disclosure of the information in questio]h[emphasis added]

In any event, the apprehended prejudice to the @naial interests of a trader may
be avoided by the receipt of the informationrasamera evidence.

The underlying principle should be that if informoat can be disclosed to
the government on a confidential basis there iseagon for its not being
disclosed to a parliamentary committee also onrdidential basis. The
commercial-in-confidence principle militates, in pappriate cases of
apprehended damage to commercial interest, agtiaspublication of

information, not against the provision as such h# tnformation. Any

claim that information is commercial-in-confidenshould therefore be
met by the question: what is the damage to comaieirgierests that may
result from the publication of the information, atite purpose of this
guestion should be to determine whether informai®rireated as in
camera evidence rather than as public evidénce.

The Senate has made it clear, in resolutions goands to 1971, and reaffirmed as
recently as 1998, that the operations of bodigedript of public funds are open to
parliamentary scrutiny and ‘there are no area®mection with the expenditure of
public funds where any person has a discretionitbhwld details or explanations
from the parliament or its committees unless théigrmaent had expressly provided
otherwise’.

In a recent question on notice, a senator asked:

1. In addition to recent court rulings and advioenf the Clerk of the
Senate, the Auditor-General in his 1998-99 Annugbdrt states that the
guestion as to whether or not commercial-in-comfa@e information
should be disclosed to the Parliament should dtarn the general
principle that information should be made publidess there is a good
reason for it not to be. In other words, there #thde, in effect, a reversal
of the principle of onus of proof, which would reéeputhe party that argues
for non-disclosure to substantiate that disclosuoald be harmful to its
commercial interests. Could the department pleabstantiate its position
regarding the non-disclosure stance it has takergards to the Senate
order for the return of documents?

L Clerk's submission tGontracti ng out Government Services, December 1996, 1.
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2. Further, could the department please explainreviieey have drawn
the line between managing outsourcing and maimtgiaccountability?

3. Does the department take a different approaghililic accountability
to projects that are 100 per cent publicly fundedopposed to other
projects that have a mix of both public and privegetor funding?

4. Where does the department’s responsibility ehénait uses public
monies to purchase services from another agencgfll&ithe agency be
expected to give an account of how it spent puhlicls?

In the Auditor-General’s Annual Report of 1998—-B%yas stated that:

It is important to recognise that the provisiorpoblic services is not just
about realising the lowest price, or concepts dadfifpror shareholder
value. It is about maximising overall ‘value for n&y’ for the taxpayer
and ensuring proper accountability for use of publesources and
achievement of agreed results. This requires cersin of issues other
than production costs, such as client satisfactio@,public interest, fair
play, honesty, justice and equity.

Although the public sector may contract out serdeévery, this does not
equate to contracting out the responsibility fa trelivery of the service
or output. It is the responsibility of the agenoyenhsure that the service is
both cost-effective and acceptable to recipientd &my stakeholder
groups.

The Auditor-General went on to say:

The ANAO considers that the question as to whetinarot commercial-

in-confidence information should be disclosed te farliament should
start from the general principle that informatidmosgld be made public
unless there is a good reason for it not to betiher words, there should
be, in effect, a reversal of the principle of orafsproof, which would

require the party that argues for non-disclosurestibstantiate that
disclosure would be harmful to its commercial ietts. This new
standard has also been supported by the Senat@cEinend Public
Administration References Committee as follows:

The Committee agrees (with the ANAO and the Comneaith
Ombudsman) . .. where information is withheld @mmercial
confidentiality grounds, at the very least the ozé@sg behind the
decision should be provided promptly to the correeitt

As far as the Parliament has a ‘right to know’, #uelitor-General stated:

While the existing powers of the Parliament andciisnmittees may be
sufficient to compel disclosure, if the Parliamesétermines this is
appropriate in particular circumstances, the ANA@Dsiders it important
for the Commonwealth to have regard to the Parlidiméneed to know’

3 Senate Finance and Public Administration RefereBeesnd ReporContracting Out of
Government Services, Canberra, May 1998, 71.
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when considering entering into contractual arrarey@s which provide
for the non-disclosure of certain information whidk regarded as
‘commercial-in-confidence’.

Mechanism for Providing Accountability to the Senaé
in Relation to Government Contracts

CHAIR — Welcome, Mr Evans. Do you want to make an opern
statement?

Mr Evans — Can | just skip through a few points that | thare relevant
in this area. The requirement for information to fagblished is a safg
guard against malfeasance. As with all safeguaalscannot measure the
effectiveness of the safeguard by attempting tosemeahow much of th¢
information is used. Lots of public servants carhbard asking any day
the week, ‘Why are we publishing all of this infation?’ | am sure
people in companies are asking, ‘Why do we hagwe the shareholderp
all this stuff? They never read it. Nobody readsTihe requirement td
publish it is to tell the person publishing it thait this is going to bq
known and it works as a safeguard on the personhasogot control o
the information. | would caution against any attérapsay, ‘Because w
do not have a terribly large number of people logkiip the list on thd
Internet and so-on, the safeguard is useless.’ Eh#tie way in which
safeguards operate.

—h

1%

The point has been made that a requirement foliqatign of information
and the requirement that secrecy be justified isself a safeguard againg
excessive secrecy and therefore against malfeasémazther words, it
makes people think about whether their secrecy igions are really
necessary, whether they really have any justificatifor keeping
something secret. | think in this area there isquirement for governmer
collectively — both the executive and the legisiatd— to give a lead; fo
government collectively to say to the private sectGovernment has t(
operate more openly than we have been doing. Tluicpare rightly
demanding that we operate more openly, and we éxpectransactiond
with the private sector to be more open than theyehbeen and for anly
secrecy to be justified.” If government were toegihe lead, for examplq,
by mechanisms such as this, | do not think you ddinld that the privatd
sector would go on strike and refuse to deal with gjovernment an
more. | think the private sector would react by isgy ‘Yes, we
understand that. We will fit in with that requiremievhich is imposed by
government.’ It seems to me the whole reason teaa®r Murray has pyt
up this motion and that we are having this inqisrg perception that the

is a creeping secrecy accelerating all the timseéims to me the reaspn
that is happening is that the private sector ardptiblic sector are sort ¢f
feeding off each other and each is escalating ett@T’s requirements fg

—

—

ng
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secrecy. If government would give that sort of leguli could scale dowh
the amount of secrecy that you are getting indhés.

Another point is that basically, as a society, \a&eha choice all the tim
between timely application of well thought out spferds and thg
application of safeguards as a crisis driven matterother words, yol
wait until some crisis blows up and there is som@agscandal about sonje
particular contract and then you say, ‘Good heavemswill have to do
something about the secrecy of contracts.” So ymn tstart imposing
safeguards, perhaps not as well thought out asrtiglyt be. It is pruden
to think about what sorts of safeguards you shdoddputting in place
before the crisis happens to scale down the crgeggorecy and not walt
until some crisis breaks out.

1%

Another point is that safeguards have their cdSt&feguards are alway
imposed at a cost. Secrecy also has costs. Itirexg dosts in the time an
effort that people spend in administering secraoyigions and in work
ing out how to deal with information that is suppdly secret. Of coursd
it has an indirect cost further down the track wien get those accoun
ability crises breaking out. It is clear from wiegts been said in evideng¢e
before you so far this morning that, if some versad this motion goeq
forward, there are going to be problems of apgheeand interpretation.

= n

| was going to suggest a possible solution to tifaa version of the
motion goes forward, build into the motion a prawis whereby this
committee would have a power to make applicatiors iaterpretations
as it were; to make a sort of subdelegated le@slaype provision unde
the resolution in the Senate so that this commitiea@ld, for example
receive applications for particular sorts of coctsao be exempt from thi
provision, and consider them and decide whethgrdat them so that yo
would not have to be constantly adjusting the rgsm of the Senate t
meet with all the problems of application and iptetation that migh
arise.

= 0

Lastly, | am struck by the [submission] of the Aafian Mint, which |
thought would have been a fairly large operatiothwa few contracts of
their books. In the submission the Mint said thia¢yt would avoid
contracts with secrecy provisions and thereforeichtioe problem. They
did not think there would be a very great diffigulbherefore in complying
with the resolution or something like the resolntidhat seems to be |a
slightly different message from the one you aretingtfrom other
agencies. | want to respectfully suggest that migear some furthef
investigation.

CHAIR — | wonder how many of the confidentiality prowiss are being
driven by the provider and how many are being driby the agencieg
themselves, and maybe there is a clue in that rimsteof what the
Australian Mint has put in.

Mr Evans — That submission could very well give you a dio¢hat.
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(Senate Reference Committee on Finance and PubtidrAstration,
12 Mav 200)

Commercial-In-Confidence —
Not Necessarily A Reason For Non-Disclosure

Senator CROWLEY. My closing remarks on the Job Network are that
| am very concerned that much of this is now regdrds commercial
in-confidence and we are therefore denied a loaafess to the data
through the estimates process. | have sought ifttorn and advice from
the clerks and from previous Senate inquires aswhat constitutes
commercial-in-confidence — ‘we can say no more’s-aot justified. It is
necessary, | believe, for the Senate to make &@rdie people who wan
to give the sort of answer that they are goin@pdee to justify which, if
any, parts of the answer are able to be legitimatektrained undef
commercial-in-confidence, and the rest must be ideml/ to the parlia]
ment. These are, after all, precious taxpayerdadgland it is proper thd
the parliament follows exactly where they go anud lleey are spent.

—

—

| do not believe that, if we are not going to skattmade clear in thg
committees, that kind of argument and debate waillehto be brought int¢
this place. A thorough clarification of what is @alled to be withheld
under commercial-in-confidence needs to put thigobhd doubt for the
whole parliament. We cannot have the process tkeadtave had up to thi
point in some of the committees. In our own conerittat the las
estimates we had a farcical answer from the headEmployment
National, who refused to say what his salary wak wie response, ‘I'nj
not going to tell you. | don’t have to tell you,daanyway it will be madd
public in the annual report that is coming out imanth’s time.” What ar]
absolute farce. Of course he should have told trendttee; he had n¢
right not to tell the committee.

Ul

(Commonwealth Parliamentary Debates, Senate, 30 November 1998, 937)

For examples of how Senate and Senate committaesdeen responding to the
issue of commercial-in-confidence, see insets dsal Senate Finance and Public
Administration Legislation Committee, 8 May 1997,81 CPD Senate, 23 Nov-
ember 1998, 407; Senate Legal and Constitutiongislation Committee, 2 June
1999, 395.

Conclusion

We finish by focusing on a thought that public seng should think very carefully
as to whether they should ewater an arrangement which would require them to
not disclose information to the legislature andphblic.

The question for the Conference is that it may ant feven beunlawful for a
member of the executive (because of the constitaticequirements of responsible
government) or for a public servant (because of dperation of the statute
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governing their employment) tenter into any agreement that would require them
to withhold from the legislature an accountinglodit use of public money. A



