Permanent Commissions of Inquiry and the
Parliamentary Interface

John Hatzistergos

The Parliament and the Executive

The 1980s and 1990s saw many question the integftypublic sector
administration. In three states (namely New Southléd] Western Australia and
Queensland) public disquiet led to the establishroépermanent commissions of
inquiry to investigate and expose corruption in public sector. Because of the
nature of corruption — secretive, consensual, asgblly victimless — it was
considered necessary to afford these commissi@wadgoercive and investigative
powers. Commonly these included powers to:

obtain information, documents and other things franpublic authority or
official;

enter public premises;

require a public official to produce a statemeninédrmation or a document or
other thing;

hold hearings in public and private, without thiesuof evidence applying;
require a witness to answer any question, regardiéshe possibility of self-
incrimination;

issue a warrant for arrest of a person failingrteveer a summons, or likely to
fail to answer a summons;

obtain a warrant for a telecommunications intercgpistening device;

conduct a controlled operation;

use an assumed identity; and

access tax records.
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With such extensive powers, accountability andewevare essential, and parlia-
ments have sought to maintain a role in oversegénmanent commissions.

Philosophically, the Parliament interface with pamant commissions of inquiry is

based on the traditional conflict between the etieeuand legislature, permanent
commissions being one of the most powerful exeeutranch tools. Disclosure and
accountability to Parliament are central to the iMasster model of government.

According to that tradition, the Parliament’s radeto scrutinise and oversee the
executive branch, providing a check on the arhjttese of power.

When it comes to monitoring permanent commissitmesparliamentary committee
system has proven to be the most practical meapowiding this oversight. It is at
this point that the parliamentary interface witargting commissions of inquiry
occurs. Parliamentary oversight of a commissiosesa number of issues.

* How does the Parliament’s accountability role sthwhe necessity of ensuring
that the commission operates independently ofipaliand partisan concerns?

* Does parliamentary oversight endanger the indepeedef the commission of
inquiry?

» Is it even necessary for Parliament to have a golen the reality of party
discipline and executive government?

In my view, a balance needs to be struck. A comomnss extensive powers require
rigorous accountability. At the same time, indepara from political interference
is crucial. Theparliamentary interface, therefore, must balanamaatability and
independence.

Bearing this in mind, | will examine the areas eoteuntability, and discuss the
appropriateness of a committee’s participationhiose oversight activities. While
most of my comments will deal with the Independ€wmmission Against
Corruption (ICAC), it being the agency with whichave had the most experience,
the issues raised are pertinent for all the permtacmmmissions in Australia. | have
incorporated comparative material where possible.

Monitoring and reviewing the ICAC’s exercise of its fetions

Under thelndependent Commission Against Corruption 2988, the parliamentary
committee’s first identified function is ‘to monit@nd review the exercise of the
ICAC’s functions’. Similar functions are performdxy the parliamentary com-
mittees on the National Crime Authority (NCA), teieensland Criminal Justice
Commission (CJC), the Western Australian Anti-Cptien Commission (ACC),
and the Committee on the Police Integrity Commisg®IC) in New South Wales.
What ‘monitor and review' actually means is sometd@en to interpretation, but
the ICAC committee has understood it as requirdirgdommittee to examine:

» policies and procedures in place at the ICAC;
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» the ICAC’s use of its coercive powers; and
» performance measurement.

Examining the ICAC’s policies and procedures

While the ICAC has the discretion to formulate amply policies and procedures,
it is appropriate for a committee of Parliamenteixamine them, and suggest
changes where necessary. This is particularly ése evhere complaints have been
made to the committee that highlight deficienciesthe ICAC’s policies or
procedures. The Commissioner retains the discretidn whether to implement the
recommended changes, as is proper in terms o&/A€’s independence.

The review of policies and procedures performedhgycommittee can actually be
quite a far-reaching function. In the case of BAC committee, this has included
examination of the ICAC'’s protected disclosure @gliits informant management
policy, the application of privacy and personabimhation management principles,
its procedures for acknowledging complaints, trecedures for advising witnesses
of their rights, and media relations policies. Tdmnmittee may also question the
Commissioner on the ICAC'’s priorities and stratetjiection.

The committee’s role in examining such matters a$ & threat to the ICAC’s
independence. It is exercised without compromisieglCAC’s investigations, and
it fits with the Parliament’s traditional role oliecking executive power.

In cases where the committee has concerns withQA€'s performance, conduct

or activities, there are few options available ifoto bring about changes. In the
interests of maintaining the ICAC’s independenbe, legislation ensures that the
committee has only restricted powers of compulsieer the ICAC. Even the

committee’s statutory power to compel the productiof documents or the

answering of questions is limited in the case efIAC.

In circumstances of conflict or where the commitieelissatisfied with the ICAC

activities, therefore, the committee’s only counf@ction is to report the matter to
Parliament. The reports tabled by the committees hidentified several matters of
concern and made recommendations accordingly.

A recent example related to the level of consuwtatindertaken by the ICAC in
developing its recommendations for systemic chazge corruption prevention
measures. In considering the ICAC’'s second repaorttle investigation into
parliamentary travel, the committee formed the vibat there had been inadequate
consultation by the ICAC in developing its recomuat@ions. Indeed, some of the
recommendations appear to reflect a lack of undedsbtg on the part of the ICAC.

This led the committee to propose a formal consahapolicy. The committee
recommended that, as part of this policy, the ICBAE required to consult
thoroughly with agencies in the course of develgpisystemic corruption
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prevention recommendations, and that the ICAC shqubvide an explanation
when departing from the policy. The ICAC partly epted the criticism of its
recommendations, although curiously it sought tguarex post factp that its

recommendations were merely drafts for discussion.

In Queensland, the review of procedures of theidaéntary Criminal Justice
Commission is carried further, and the CJC is @dligp comply with any guideline
issued by the parliamentary committee, if that gliiee has been supported by a bi-
partisan majority of the committee, and as longh&sCJC has been consulted on
the proposed guideline. | understand that this pdves not yet been used by the
committee.

Use of powers

| have already noted that there is a long list @drcive powers held by standing
commissions, from telecommunications interceptslistgning devices, to search
warrants. To some extent a committee’s — and thasParliament’s — role in

monitoring the use of the ICAC’s coercive powerBrigted. Owing to the sensitive

nature of the information obtained in the courseusing these powers, and the
possibility of endangering an operation, the corterithas only very restricted
access to details about the use of these powergréMaccess is granted, the
committee must, if requested to do so, treat nmtteconfidence.

In practice, the ICAC committee merely obtainsistatss on the use of each of the
Commission’s powers. While this does enable thédPaent to gain a broad picture
of the use of various powers, and to make compagiswver time, it will not
uncover any abuses of power should they occur. @duen that one of the
Parliament’s roles is to provide a check on thesalaof executive powers, should
the committee be empowered to monitor closely theQission’s use of coercive
powers? Or would this impinge upon the Commissiamdependence, or increase
the risk of disclosure of sensitive operationabimfiation?

The Committee on the ICAC has recently considenedd questions as part of its
review of the ICAC. The committee was concernethatabsence of a complaint
mechanism for dealing with allegations of abus@aifier at the ICAC. However,
the committee determined that it would be inapgedprfor it to undertake a role in
investigating such complaints because the committeeks the powers,
gualifications, expertise and resources to do gharway it believes they should be
investigated.

The committee also noted the importance of ensuhagany agency dealing with
complaints against the ICAC is completely indepennd# the Parliament, since
members of Parliament fall within the ICAC's juristion. Consequently, the
committee recommended the establishment of aneotifcinspector of the ICAC,
with the role and function of investigating complai about the Commission,
including complaints of abuse of power.
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An analogous although different approach has baleentin Queensland, where the
Parliament (and the parliamentary committee inipaldr) play a pivotal role in the
examination of alleged abuse of power by the CJ&. @omplaints received by the
committee about the Commissioner or officers of @@mmission can be acted
upon by the PCJC in a number of ways, including:

» directing the CJC to investigate the report;

» referring the matter to the Police Service or aeaothw enforcement agency;
* requesting the Parliamentary Commissioner to ifyat and report back; or
* any other action the committee considers apprapriat

Again, decisions concerning action on complaintstrhe made by a bi-partisan
majority of the committee.

Performance measurement

Measurement of the ICAC’s performance is a key aotability requirement.
While it is important that the ICAC have ownersbipthe performance indicators
that will be applied to it, it is also crucial thie indicators used, and the ICAC'’s
assessment of its performance against those indsabe independently verified
where possible, and involve benchmarking.

The appropriate level of involvement of the comedttin the performance
measurement process has recently been considerdtk lgommittee. At the last
general meeting with the Commissioner, the commitgamined the ICAC's
performance indicators and the means by which @&Cis performance was
assessed. The committee considered that the ICR&/sperformance indicators
were unsatisfactory, and required reviewing and ratimg. In many cases the
ICAC’s performance indicators were merely activstatistics, with no attempt to
assess whether the activities were successful rihefting the ICAC's statutory
objectives. For example, a list of investigatiopads published in the preceding
year failed to indicate whether the reports havdressed the corruption and
corruption opportunities identified, nor whethem#ar agencies have taken
measures to implement recommended corruption ptieveimitiatives.

Other performance measures focused on irrelevatiersaFor instance, the ICAC

measured the extent to which its services and pteduere sought in and beyond
New South Wales. Moreover, activity statistics wemevided as a means of

measuring this inappropriate indicator. The coneritéxpressed the view that the
ICAC should consult with experts in the performan@asurement field — such as
the Audit Office — and has sought to participatéhia process as an observer.

In addition to amending the performance measutes,committee sought a full
investigation of the ICAC’s performance, and recanaed that an audit of the
ICAC’s performance be undertaken. It was not recemgied, however, that the
committee itself should conduct this review priraip because such an audit would
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require specialised skills and expertise, whidirtply does not have. To overcome
this, the committee recommended that the Auditone®al, as an Officer of the
Parliament, conduct a special performance audih@fiCAC, while the committee
proposed to engage a consultant to carry out appewbent assessment and
verifycation of the Commission’s performance indica and performance
information on a regular basis.

A parliamentary role in reviewing performance iratmrs and assessing the ICAC’s
performance is appropriate. Since the Parliamanplas the funding for the ICAC,
the Parliament is entitled to ensure that value fwoney results from the
expenditure of those resources and to examine heWQAC's statutory functions
are being addressed. Moreover, the independerite ¢€AC is not endangered by
a process of providing its performance accordingntticators endorsed by the
committee.

Investigative decisions

A substantial proportion of letters to the comndtten the ICAC relates to
dissatisfaction with the ICAC’s decision not to éstigate a complaint. In fact, a
survey of the committee’s correspondence duringptie five years revealed that
requests for a redetermination of the ICAC’s detisihot to investigate a matter
accounted more than 20 per cent of complaints.

What role should the Parliament play in overseeingtanding commission’s
decisions on investigations?

At the heart of the ICAC’s independence is its ibito make investigative
decisions without interference. The ICAC’s impdityamust be beyond question if
it is to retain any measure of public confidencer. this reason, it is inappropriate
for a Governmento direct the ICAC to undertake an investigationfo order the
ICAC to close down an investigation. The apprognass ofthe Parliament's
involvement in investigative decisions is less cleat. Obviously, there should be
no capacity for the Parliament to block or influeran investigation of a standing
commission.

However, in NSW, there is provision for the ICACHe required to undertake an
investigation of a matter if it is referred by bottouses of Parliament. In an
environment where the Government does not corfteoLegislative Council this, in

effect, requires bi-partisan or multi-partisan supdor a referral. In the only case
of a parliamentary referral to the ICAC to date ke 11992 investigation into then
Premier, Nick Greiner — multi-partisan support wastained. Should a govern-
ment control both Houses of Parliament, thought gwwernment would be in a
position to require the ICAC to undertake an inigdion. It cannot, however,

determine the outcome. Even without control of katuses, it is always open to a
Government to establish a special Commission ofiilggFor example, the Royal

Commission into the New South Wales Police Servias instigated following the

failure of the ICAC to investigate corruption iretRPolice Service fully.
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The Queensland jurisdiction allows, on a bi-partishasis, for committee
involvement in the Criminal Justice Commission’sid®ns to investigate. The
Parliamentary Criminal Justice Committee may dirdket CJC to undertake an
investigation providing the motion is supported doybi-partisan majority of the
committee. It is unable to prevent the CJC fromdemting an investigation.

Report, findings and recommendations

The ICAC Act empowers the ICAC committee to exartime ICAC’s annual and
other reports. Similar functions are conferred mersight committees in other
jurisdictions. The committee on the ICAC has clgselamined each of the ICAC'’s
investigation reports, and questioned the Commissicabout them in regular
hearings.

The committee’s focus is whether the report fughdéhe ICAC’s statutory
objectives, what powers it used and why, and thssipte outcomes of the
investigation and report. Specific matters recentygsidered by the committee on
the ICAC have included whether the ICAC has colldcadmissible evidence as
provided by the ICAC Act, how the investigationsifi with the ICAC’s overall
strategic direction, and the take up of the ICA€remendations.

The committee made a number of criticisms flowiranf the ICAC’s report on the
investigation into Manly Whatrf, in which it was esled that staff had defrauded
Sydney Ferries of some $200,000. In that caserapert identified insufficient
admissible evidence to recommend laying chargemsigie individuals involved,
but the Commissioner asked, in a media releasethbagpolice consider obtaining
admissible evidence with a view to laying chargdse committee expressed con-
cern that any police investigation may have be&jugiced by the ICAC’s public
inquiry process, and further difficulties aroseaa®sult of the flight of suspects. In
addition, it was unclear to the committee why t8AC, rather than the Police Ser-
vice, undertook an investigation of fraud, untias advised by the Commissioner
that the Police Service had declined to investifa@ematter. Arising from this case
study, the committee recommended that ICAC invatitig reports include inform-
ation such as factors in the Commissioner's degiswinvestigate the particular
matter, and an explanation of the ICAC’s invest@aincluding its use of powers.

In undertaking its role in examining reports, tloenmittee is at all times aware that
the ICAC Act prohibits the committee from reconsidg the findings, recommend-
ations, determinations and other decisions of @&Q in relation to a particular

investigation or complaint. The committee does fouoiction as an appeal mech-
anism for individuals dissatisfied with the ICAGacommendations or findings.

This is not to say, however, that the Commissidimdings and recommendations
must remain unexamined. The effectiveness of theCI€ recommendations, for
example, and the rate at which they are implemeatedjustifiably subjects of
consideration by the committee as part of its pertémce measurement activities. It
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is legitimate for the committee to look at the imopaf the ICAC’s findings and

recommendations. The ICAC itself does this to sexient through its follow-up

reports, but the committee is interested in examgirihe impact on individuals of
findings of corrupt conduct. This will be examinbyg the committee in a future
report. Similarly, the ICAC’s findings could be ewmed in the context of

investigating the processes used in making a faqdlime point is, the Parliament
and the committee are entitled toonsider the ICAC's findings and

recommendations, but not teconsiderthem.

Statutory reform — function and structures of theCIAC

Common to all the parliamentary oversight commgteethe function of monitor-
ing the effectiveness of the legislation that déthbs the standing commission.

This is a continuing role, which requires the cottea to determine whether the
Commission is operating as intended by the Parlnwehen it passed the
legislation, and to recommend changes to the statbere warranted.

At present, the committee on the ICAC is examinthg definition of corrupt
conduct and the Commission’s investigatory jurigdic under the ICACAct. This
involves obtaining submissions from interested ipartabout the strengths and
weaknesses of the existing statute, and identifgmgsible amendments.

Access to information held by the ICAC

One matter that has repeatedly become an isstlef@ommittee on the ICAC, and
for committees overseeing commissions in othersglictions, is access to
information held by the ICAC. Problems arise beeaofthe conflict between the
transparency required for proper accountabilityl e confidentiality necessary to
ensure the integrity of the investigative process.

In New South Wales, the conundrum is consolidatgd statute. While the
committee is empowered to call for papers, docusamid ‘things’, there is no
penalty for failure to produce, making the requiestnunenforceable. Under the
Parliamentary Evidence Ack witness before the committee can be required to
answer any lawful question. However, in the casehef ICAC, this is limited
because, pursuant to the ICACt, the Commissioner (and Commission staff) are
prohibited from releasing any information obtainedhe course of fulfilling their
functions, unless it is in the public interest togb. It is the Commissioner who, in
this respect, determines the public interest.

For the committee — and the Parliament more gelyeralthis should be a case of
concern. If the overseeing structure does not ernsdotheone— an individual or
agency — to have access to all of the Commissigritemation holdings, it is
difficult to see how any level of accountabilitynche assured.
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The committee of the ICAC has in the past beenlimgbin minor battles with the

Commissioner about access to particular itemsfofimation. One clash that made
the news in New South Wales probably illustrates #sue well. The conflict

related to the committee’s attempts to examinel@®&C’s holdings on the late

Justice David Yeldham, about whom allegations gfrivpriety were made at the
Wood Royal Commission and to the ICAC. The comreitteas concerned to
discover if any impropriety was involved in the ICA decision not to investigate
complaints it had received about Justice Yeldhanreduest was made of the
Commissioner that the files relating to Justicedfieim be made available to the
committee, if necessary on a confidential basie fdguest was denied, with the
Commissioner exercising his statutory power of deiging what Commission

information it is in the public interest to release

A drawn out public row took place before the conteataccepted legal advice that
it lacked the power to compel the Commissionerupp$/ the information to the
committee, and that it lacked the jurisdiction tcamine the propriety of any
particular investigative decision. Interestinglppete may have been a different
outcome had the committee sought the file in otdestudy a matter of general
policy or procedure, such as an examination of tteatment of all complaints
against judicial officers.

The problem of access to operational material immon to all the overseeing
committees. There are a couple of models availdtae have sought to overcome
the problem. In Queensland, the Parliament hashéoieg maintain its primary

accountability role in relation to the CJC, and lampointed a Parliamentary
Commissioner who acts upon reference from the gradntary committee to
confirm that information that the CJC has deemed tonfidential for the

committee to have access to, is, indeed, highlgitea.

In the case of the Police Integrity Commission, Newv South Wales Parliament
has opted instead to retain the restrictions oncthramittee’s ability to access
Commission holdings. An independent Inspector vedaabdished, who is entitled to
unrestricted access to Commission files.

In the course of its Review of the ICAC’s accouiiligh the committee considered
the matter of access to the ICAC's files. The cottaaifinally determined that the
current restrictions were appropriate but onlynfiadependent accountability body
were established which did have access to all imddion held by the ICAC. The

committee therefore recommended the establishnfesut énspector of the ICAC,

as | previously mentioned.

I note for comparative purposes that other parliary overseeing committees
also face restrictions on their access to inforomatheld by their standing
commissions. In the case of the committee on AStD,example, the Minister
may, for reasons of security, determine that agreshould not give evidence or
produce documents to the committee, and may isseetificate to the Chair of the
committee.
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The appointment process

The final aspect to comment on is the Parliamerdle in the appointment of

commissioners. The executive branch usually isaesiple for the appointment of
statutory officers. In the case of permanent corsimis in New South Wales,
however, a parliamentary role has been incorponatedthe appointment process.
All proposed appointments to the positions of cossiiners of the ICAC and

Commissioner of the Police Integrity Commission tnfisst be brought to the

attention of the relevant overseeing committee ctvhg given the opportunity to

veto the appointment. However, with a governmerjpritg on the committee, it is

difficult to see the value of this process of thgi$lature providing a check on the
exercise of executive power.

Conclusions

I would like to finish by looking at what conclusi® can be drawn from this
examination of the boundaries of parliamentary ratgon with standing
commissions of inquiry. The functions and powerpaifliamentary committees are
unsuited to providing full oversight of a standicgmmission of inquiry. Scrutiny
of a standing commission is needed to expose agffidiency, ineffectiveness,
illegality, impropriety or abuse of power. The Rament and its committees are
unable effectively to meet such broad accountghidiuirements.

Oversight of a general nature — examining the Casion’'s performance,
policies, and procedures, and the effectivenesiseoénabling legislation — can be,
and are, satisfactorily performed by parliamentapmmittees. However, the
Commission’s powers exceed those of the Parliaraedtits committees, and the
Parliament is at a disadvantage in seeking to eeethe use of those powers,
particularly given the impracticality of the comtei’'s access to sensitive
operational information. Moreover, such policingdtions are not traditionally part
of the parliamentary role, and would be more eitety performed by skilled
investigators or judicial officers.

The Parliament and the parliamentary committeesndb provide a practical
structure for an efficient, effective and detailedersight of the specific nature
required for a permanent commission of inquiry withst covert and coercive
powers. Overseeing the functioning of a permanenrgission is, | think, more
appropriately performed by an independent persomagemcy, with powers and
functions commensurate to the role. This would éethe Parliament’s interaction
restricted to matters more properly within the ibadk of the Parliament — such as
statutory reform, general oversight, and perforredasues. A



