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Introduction

The information sheets for potential committee e&$es published on the websites
of each of the Australian Parliaments contain srhyjlworded instructions
regarding the status of written submissions lodgigd committees, such as:

Once you have sent your submission to a committeecomes the property of the
committee and is subject to parliamentary privilegas means that you should
not publish or release your submission after yotetgven it to the committe®.
(Western Australia, Legislative Council)

All written submissions to the Committee becomesgble property of the
Committee when received by the Committee Secrétdgasuch, they are
confidential documents and may not be given toathgr persons, including the
media, unless permission of the Committee to duasobeen sought and obtairfed.
(Parliament of Australia, Joint Standing Commitb@ePublic Works)

Once a submission has been received by a comrititraest not be published or dis-
closed to any other person in that form withoutdbmmittee’s authorisation. If its
publication is not authorised, not only is it nobtected by parliamentary privilege

but publication may also be a contempt of Parliarfi¢Rarliament of Tasmania)
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Such strongly-worded statements may tend to confosmidate and perhaps even
deter members of the public from making written raigsions to parliamentary
committees. This may consequently impact on puididicipation in the work of
parliamentary committees and lessen the relevamck cuality of committee
inquiries and reports. There is also a query aghether such statements accurately
reflect the law, given the nature of copyright priiton and particularly noting
developments in the Australian courts over the past decades in the area of
freedom of communication on government and politicatters.

One of the most common and quite understandable i@y members of the public
may inadvertently transgress Parliament’s longestam ‘rules’ with respect to the

status of written submissions is the ‘unauthoriged’ by authors of their written

submission. This may occur by way of simultaneauislipation of a submission in

separate forums. In the modern technological agdh fqwblication can occur

instantaneously over the Internet as soon as ttimiabas lodged the submission
with a committee’s secretariat.

The following exchange took place on an Australdational University Internet
forum on 10 and 11 April 1997:

[Ms Janet Whitaker:] This is a posting ... citing two very interestingpacts of
the rules governing submissions to Parliament ...rfost interested in views on
the second one which states that submissions caemmiblished anywhere else
without the committee’s permission. I'm not so cemed about losing the
Parliamentary Privilege aspect, but to be heldimempt of Parliament [however
ludicrous that might seem], it's still a frightegiaspect of the rules.

What does that mean for submissions that are pasteeb sites?

[Mr Stewart Fist, technical writer and journalist: ] I've always taken the
position of sending in my submission, sub-editinguickly, and flogging it off to
any magazine that will buy. Otherwise I'm doing rtfenof work for those
Canberra bastards without payment. | also put drughe Web so that others can
read, and | often send off copies to journalist® wiay be interested.

| also take the position [sic] that if they wantiaul me up before the Senate
and charge me with contempt, my ultimate dream @/oome true. Remember,
that when you are before the senate, you can salyiag you like without being
charged for defamation — its all priviledged [sic].

That would be worth a week or two in the clink. Aihdvould be front page
on every newspaper and the lead story in everyMadio bulletin.

Charge me with contempt — Please!

The question arises as to whether such prematweawuthorised publication or use
by witnesses of their written evidence to a paréatary committee is more

4 http://www.anu.edu.au/mail-archives/link/link970208.html (viewed on 28 March 2007).
® http://www.anu.edu.au/mail-archives/link/link970231.html (viewed on 28 March 2007).
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properly characterised as either a simple lackooftesy towards the Parliament; a
breach of a committee’s proprietary rights overdbeument; an express or implied
waiver by the witness of parliamentary privilegeaccontempt of the Parliament?

The primary aim of this paper is to identify théexant legal and administrative
issues arising from a witness’'s subsequent useheif twritten evidence to a
parliamentary committee. A secondary objective dsdevelop some practical
suggestions which could form the framework of polguidelines and updated
witness information sheets to clarify these issioesboth the Western Australian
and other State Parliaments.

Parliamentary Privilege and Written Submissions

Members of Parliament and other participants inpéadiamentary process enjoy in
certain situations a special absolute immunity frioterference or other action by
the executive and the courts. This is arguablydingle most important’aspect of
the wider collection of immunities and powers knoasm'parliamentary privilege’,
and is derived from Article 9 of tHgill of Rights 1689qUK), which states that ‘the
freedom of speech and debates or proceedings iliaRant ought not to be
impeached or questioned in any court or place bBadiament.’

This immunity only covers certain core activitiesnoected to the work of a
Parliament. For instance meetings of political iearwill not be covered by the
article 9 immunity even when held within the pretmof a ParliameritHowever,
Professor Enid Campbell has suggested that thecl&r immunity probably
extends to the preparation and lodgement of wrisi#omissions to parliamentary
committees even where the author of the submisdmes not actually appear
before the committee and possibly also even wheraiwbmission is not relevant to
any matter before the committé@he correctness of such a view depends upon
whether the acts of preparing a submission andigdgwith a committee properly
fall within the description of ‘proceedings in Rarhent’.

Some guidance as to what may constitute ‘procesedim@arliament’ may be found
in various statutes defining the limits of parliartegy privilege. This phrase has
been defined for the purposes of the Commonweathiafent in s 16(2) of the
Parliamentary Privileges Act 198Tth) to include the following:

... all words spoken and acts done in the courserdfr purposes of or incidental

to, the transacting of the business of a Housé arcommittee, and, without

limiting the generality of the foregoing, includes:

(a) the giving of evidence before a House or a cittes) and evidence so given;

® Joint Committee on Parliamentary Privilege, Uthikéngdom Parliamen€irst Report(House of
Lords 43-1, House of Commons 214-1, Session 1998+##a 36, cited in Professor Enid
Campbell Parliamentary Privilege The Federation Press, Sydney, 2003, p10.

; Professor Enid CampbePRarliamentary PrivilegeThe Federation Press, Sydney, 2003, p12.
Ibid, p166.
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(b) the presentation or submission of a documeathiouse or a committee;

(c) the preparation of a document for purposegs @fi@dental to the transacting
of any such business; and

(d) the formulation, making or publication of a dawent, including a report, by or

pursuant to an order of a House or a committeef@document so formulated,
made or published.

The making of a submission to a Commonwealth padistary committee
therefore attracts parliamentary privilege and caroe called into question in any
proceedings before a court, a tribunal or any otflace out of Parliament’.

The situation is not as clear at the State leveér@honly Queensland has an
equivalent express statutory provisiorThe Uniform Legislation and Statutes
Review Committee of the Legislative Council of Wst Australia noted in its

report on the Defamation Bill 2005 that, in WestAustralia as at October 2005:

Whilst there is support for the view that the sienplibmission of a document to a
House or parliamentary committee would be absoglysVileged, the position has
been uncertain in the absence of judicial authaity statutory provision. Given
the uncertainty, the mere presentation or submmssi@ document to a committee
of the Legislative Council has not been stipulasalothing the document with
parliamentary privilege (or absolute priviled®).

There was the possibility however that even if &lisoprivilege did not apply to
the act of making a submission, a form of qualifgd/ilege (which may be set
aside in any subsequent defamation action on prbahalice) may nevertheless
have applied to offer some protection to authoth@preparation of submissions.

The situation has changed to some extent in thesStallowing the introduction of
uniform defamation legislation in 2005. Statutompyisions now confer absolute
privilege on the act of making a submission to dig@@entary committee for the
specific purposes of the law of defamation:

Defence of absolute privilege

(1) It is a defence to the publication of defampatoatter if the defendant proves

that it was published on an occasion of absolutélgge.

(2) Without limiting subsection (1), matter is pighled on an occasion of absolute

privilege if O

(a) the matter is published in the course of tleegedings of a parliamentary
body, including (but not limited ta)

(i.i.i) the publication of matter while giving evidee before the body; and

® Section 9Parliament of Queensland Act 200Qld).
10 \western Australia, Legislative Council, Uniformdislation and Statutes Review Committee,
Report 4 Defamation Bill 2005Qctober 2005, pp9-10.
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(iv) the publication of matter while presentingsobmitting a document to the
body;*

It is noted that neither s 16 of tRarliamentary Privileges Act 198Cth)"* nor

s 27 of theDefamation Act 200B//A) make a distinction between submissions
that have been invited by a committee and unseticsubmissions; both are
equally protected.

Administrative Issues

Administrative procedures for the receipt, accepgannd granting of status to
submissions vary depending upon the jurisdictiod #me committee involved.
Generally submissions are lodged with a committei in hardcopy or electronic
format. At this point some committee secretariatsll weend out an

acknowledgement of receipt and possibly a warnindpé following terms:

It is a serious matter to publish or disclose amguthent or portion of any
evidence, given to a parliamentary committee, fseforch document or evidence
has been reported to the House or until the coremittithorises its publicatioh.

The committee’s staff will then ensure that the ndttee gives consideration to
formally accepting or rejecting the submission kg thext available properly

constituted meeting of the committee. A committee decide to accept the whole
of a submission, part only of a submission or tegesubmission completely. A

rejection may be based on a lack of relevancedonamittee’s inquiry or terms of

reference, or because of inappropriate content.

As noted above, even a rejected submission has gwatection under parlia-
mentary privilege with respect to the drafting doadgement of the submission.
However the rejected submission will not be covebgdthis immunity if it is
published elsewhere. It is arguably possible thalified privilege may continue to
apply to a rejected submission — that is, the rglipation may still be covered if it
was inadvertent or not actuated by malice. At aig it may be difficult for a third
party to challenge the application of parliamentanyilege to a submission at this
stage. A court is likely to be reluctant to inquiméo the minutes or correspondence
of a parliamentary committee in order to determivieen and why a submission
was accepted or rejected. In this respect | na@edhent Canadian casekiiopf v
Speaker of the House of Commons and Attorney Geok@anada’ in which a
Judge of the Federal Court of Canada held thaCthet not look into the circum-
stances surrounding the rejection of a submissjoa parliamentary committee, as
the procedures of the committee were shielded Hiapgentary privilege.

1 section 27Defamation Act 200BWA). See also the following equivalent provisiogction 27,
Defamation Act 2000NSW); s 27 Defamation Act 2008Vic); s 25,Defamation Act 20085A); s
27,Defamation Act 2006Tas); s 27Defamation Act 2008QId); s 24, Defamation Ac{NT).

12 professor Enid CampbeRarliamentary PrivilegeThe Federation Press, Sydney, 2003, p167.

13 A.R. Browning,House of Representatives Practi§econd Edition, Australian Government
Publishing Service, Canberra, 1989, p680.

142006 FC 808 (26 June 2006).
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Many Parliaments have taken the additional stepcasiverting received sub-
missions into an electronic format and placing tteemihe Internet for easier access
by the public. This practice has raised concerngardBng the application
of parliamentary privilege to: electronic copiesafubmission; and a document
that is instantaneously accessible in, and theselbject to the laws of another
jurisdiction.

To some extent, the second issue (prompted inlyyaconcerns over the possible
impact of the decision ifDow Jones and Company Inc v Guthfgkhas been
addressed within Australia by the above-mentiondtbtm defamation legislation.
The first issue, however, remains problematic.

An interesting development has occurred recentihénHouse of Lords. In January
2007 the House of Lords Procedure Committee recardatkthat:

Henceforth select committees should be given powvgrublish’ evidence, rather
than ‘print’ it. This will allow them to place oinke evidence which is not intended
for printing, while making it clear that such mé#bis privileged under the
Parliamentary Papers Act 1840.

This recommendation may prompt other parliamentgdosider giving express
authorisation to committees, either through legista or standing orders, to
‘publish’ material electronically. In the case bktLegislative Council of Western
Australia, theParliamentary Papers Act 189WWA) exempts from actions in the
courts any ‘publication of any report, paper, votes or procews’ of the
Parliament made by or under the authority of théidaent!’ Standing Order 323
then provides that written evidence received bynditey committees may be
‘disclosed or published in a manner and to an ex{@hany) determined by a
committee’ Standing Order 323 may therefore be sufficient aithorise a
committee, of its own initiative, to place a subsios on the Internet — although
the matter is not beyond doubt.

This is a live issue for parliaments throughoutwueld.

A Parliamentary Committee’s Ownership of a Writt&ubmission

Authors of written submissions are occasionallyetalaback by a parliamentary
committee’s claim to ownership of the author’s work

15(2002) 194 ALR 433. See also: Western Australigislative Council, Uniform Legislation and
Statutes Review Committee, ReporD&famation Bill 2005Qctober 2005, p9.

18 United Kingdom, House of Lords, Procedure Commejt&’ Report of Session 2006-07,
Companion to Standing Orderk; January 2007, pl:
http://www.publications.parliament.uk/pa/ld2006@&&lect/[dprohse/25/25.pdf (viewed on 12
April 2007).

17 Section 1Parliamentary Papers Act 18JWA).
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The 22° Edition of Erskine May’s Treatise on The Law, Privileges, Rextings
and Usage of Parliamen{Erskine May) states that: ‘Once received by the
Committee as evidence, papers prepared for a Caesnbecome its property and
may not be published without the express authofithe Committee®®

The general rule under copyright law as to the ashrip of letters and other written
documents is that a distinction is made betweendtimment itself (that is, the
physical piece of paper) and the words written len iaper. The ownership of the
paper and the ink, as opposed to the words, li#s tive person who received the
document?® whilst ‘The author (or employer, if it's writtematheir behalf) owns
the intellectual property in the letter. When yend the letter you don't necessarily
relinquish the copyright: you merely give away fagper.

There are, however, the following exceptions comdiin theCopyright Act 1968
(Cth) to this general rufé:

a) the author has signed a document which saysdnatone else will own
copyright; or

b) there has been no agreement about ownershigpgfight, and

i) the author was an employee (rather than a fneelaor volunteer) and created
the work as part of his or her usual duties; or

i) the work is a commissioned photograph, portoaiengraving; or

iii) the work was made by, or under the directiorcontrol of, the
Commonwealth Government, or a State or Territomegament; or

iv) the work was first published by, or under tlieedtion or control of, the
Commonwealth Government, or a State or Territomegoment.

It is noted that agreements to transfer the copyrilg a document are common in
the private sector. For instance, in the music sityusongwriters often make
agreements with music publishers that the musidighgr will be the owner of
copyright in all future songs, in return for anegp percentage of the income from
the song$? Similarly, a writing competition may have as orféte terms of entry
to the competition that copyright in a piece ofmithed written work is transferred
to the organisers of the competition.

However, in the ordinary course of events, it caubd be said that there has been a
clear written or verbal agreement between the awutfioa submission and the
parliamentary committee that receives the subrmmisdioat copyright in the
submission will be transferred from the author he tommittee along with the

18 Sir Donald Limon and W.R. McKay (edgrskine May’s Treatise on The Law, Privileges,
Proceedings and Usage of Parliamg#™ Edition, Butterworths, London, 1997, p650.

19 ‘Who owns a letter once you've sent it?" http:#iisebbc.co.uk/1/hi/magazine/3204121.stm (viewed
on 14 March 2007).

20 hitp:/lwww.caslon.com.au/ipguide19.htm (viewedli@March 2007).

2 Australian Copyright Council Information Sheet G8Bwnership of copyright’, February 2006, p2.
Ibid.
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physical document. This is particularly so in thesses where a submission has
been sent to a committee unsolicited. The onlyipuddcument referring to such a
claim of ownership tends to be the information steeeguide for preparing written
submissions. It is not clear what percentage ottenisubmissions received by
committees is prepared after the author has reatetbvant information sheet.

Notwithstanding the above, it has been noted tihe ‘impact of parliamentary

privilege on copyright law is rarely, if ever, dissed, in all probability for the

good reason that immunity from prosecution can $simed to be granted under
Article 9 of the Bill of Rights 1689%

As noted above, it is clear at the Commonwealtlelldy virtue of s 16(2) of the
Parliamentary Privileges Act 1987Cth) (and in relation to the Queensland
Parliament by virtue of s 9 of thiearliament of Queensland Act 20(QId)), and in
the States and Territories at least to the extérthe application of the law of
defamation, that the writing of a submission foegantation to a parliamentary
committee is a matter covered by absolute privilege a ‘proceeding in
Parliament.

It seems that the nature or character of a documagitchange upon its preparation
for submission to a parliamentary committee. Orerdigmentary privilege applies,

the law of copyright has no effective operationisTis a matter that is not clearly
understood by the general public.

It is therefore arguably not entirely correct tewia parliamentary committee that
receives a written submission as the ‘owner’ ot th#bmission. It may be more
correct to state that the act of making a subnmstica parliamentary committee is
a proceeding in Parliament and is accordingly aapgtuby the immunities of
parliamentary privilege and Parliament’s controlelovthe publication of its
proceedings. Ownership in the submission has nan beansferred to the
committee — it has simply been rendered effectiweblevant. This view best fits
in with the Parliament’s interest in protectingptivileges.

Waiver of Privilege

Although authors of submissions are sometimes dsne of the value of
parliamentary privilege and are quite preparedot@do it to retain some control
over their submission, there is, in fact, no meansvhich parliamentary privilege
can be waived. The Australian Capital Territory @af Appeal has recently noted
that:

... there is strong authority for the propositiontttiee prohibition on the tender or
receipt of proceedings in Parliament, being a |agé of the Parliament, cannot be

2 Gareth Griffith,Copyright, Privilege and Members of ParliamgeBtiefing Paper 13/2000
http://www.parliament.nsw.gov.au/prod/pariment/peeions.nsf/0/1E76
B6CF2023341DCA256ECFO008BES4 (viewed on 26 Mardhi20
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waived or consented to by either party. This waderadear in Rann v Olsen
(2000) 172 ALR 395 where Prior J said at [226]:

The principle is that courts will not allow any dieage to be made to what is said
or done within the walls of parliament in perforroarof its legislative functions. It
therefore extends to things said by withesses eéfeicommittees. It is not
capable of waiver or exception in favour of the eradf the statement, nor can it
be confined to proceedings seeking to assert tsgaequences against the maker
of the statement for making the statenfént.

Section 13 of th®efamation Ac{UK) was an unusual piece of legislation enacted
in 1996 to allow individual members of the Unitethgdom Parliament and other
participants in parliamentary proceedings (such \adnesses) to waive
parliamentary privilege so as to permit admissidnedidence of parliamentary
proceedings in actions for defamation. In the afsdamilton v Al Fayed® Lord
Browne-Wilkinson observed:

Before the passing of the Act of 1996, it was gelheconsidered that
parliamentary privilege could not be waived eithgthe Member whose
parliamentary conduct was in issue or by the Hatssdf. All parliamentary
privilege exists for the better discharge of thection of Parliament as a whole
and belongs to Parliament as a whole. Under set8othe individual Member
bringing defamation proceedings is given power &ve for the purposes of those
proceedings the protection of any enactment orotillaw which prevents
proceedings in Parliament being impeached or qurediin any court or place out
of Parliament®

Section 13 was passed in extraordinary circumstand in the context of a single
case. There is no equivalent provision applyintheAustralian parliaments.

It would therefore appear that it is not possile én author of a submission to
waive the parliamentary privilege attaching to gwbmission. The author may,
however, divest the submission of absolute prigleigr the purposes of a
subsequent re-publication of the submission by ntakin unauthorised/premature
re-publication.

24 Commonwealth of Australia & Air Marshal McCormacktiis capacity as Chief of Air Force v
Vance[2005] ACTCA 35 (23 August 2005), paras 40-41 @eay, Connolly and Tamberlin JJ).
See also the Privy Council’s judgmentdrebble v Television New Zealand Limi{d®95] 1 AC
321.

%5 House of Lords, 27 March 2000:
http://www.publications.parliament.uk/pa/ld1999@pidgmt/jd000323/alfaye-1.htm (viewed on 11
April 2007).

26 http://www.publications.parliament.uk/pa/ld1999@fidgmt/jd000323/alfaye-2.htm (viewed on 11
April 2007).
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Unauthorised Disclosure of Committee ProceedingsaaSontempt
of Parliament

The 2d" Edition of Erskine Ma$/ defines ‘contempt of Parliament’ as:

... any act or omission which obstructs or impedéseiHouse of Parliament in
the performance of its functions, or which obstsumtimpedes any Member or
officer of such House in the discharge of his datywhich has a tendency, directly
or indirectly, to produce such results may be géas a contempt even though
there is no precedent of the offerite.

It is an ancient custom of the English Parliaméat tho act done at any committee
should be divulged before the same be reportetheéoHouse® This unwritten
custom was given formal recognition when the Haafs€Eommons resolved on 21
April 1837:

That the evidence taken by any select committeébi®House, and the documents
presented to such committee, and which have nat tegmrted to the House, ought
not to be published by any member of such commite®y any other persofi.

The application of this resolution has, over tirheen partially relaxed (although
not formally so until 1988) in relation to the reporting of evidence takemiigy
public hearingd® Furthermore, under standing orders each Houseonfindns
select committee has itself also been able to aigthwitnesses to publish evidence
which has been submitted to the commiffeErskine Mayalso notes that ‘In the
Lords, committees regularly authorise publicatignWitnesses of evidence, which
they have submitted, in advance of the evidencegbegported to the House or
published by the committe&’’

In Australia, parliamentary committees are gengrallthorised by the standing
orders of their House to determine the publicastatus (that is, generally, ‘public’,
‘private’ or ‘in camera)) of the evidence they receive. By way of exam$tanding
Order 323 of the Legislative Council of Western thaka relevantly states the
following with respect to the publication of evidenby standing committees:

Evidence may be disclosed or published

323. (1) The proceedings of a committee when taknagjevidence are open to
accredited news media representatives and thecpubli

27 Sir Charles Gordon (edErskine May’s Treatise on The Law, Privileges, Rredings and Usage
of Parliament 20" Edition, Butterworths, London, 1983.

28 |bid, p143.

29 |bid, p153.

30 |bid, pp153-154.

3! bid, p704.

32 |bid, p154.

33 |bid, Commons Standing Orders Nos. 135 and 136.

34 Sir Charles Gordon (edErskine May’s Treatise on The Law, Privileges, Redings and Usage
of Parliament 20" Edition, Butterworths, London, 1983, pl54.
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(2) Written evidence not subject to subclause (@Y e disclosed or published in
a manner and to an extent (if any) determined @gramittee of its own motion or
S0 as to meet a request made by the person proviut evidence.

When evidence may be taken in private session
(3) Despite subclause (1), a committee may takleesrdence in private session of

its own motion, or at the request of the withedsere it is satisfied that the nature
of the evidence or the identity of the witness resguit.

Private session evidence not to be disclosed or pgished

(4) Evidence, including written evidence, takenemslibclause (3) must not be
disclosed or published except by leave of the Houske committee before which
the evidence was given.

Standing orders of similar effect (to varying dexgeapply in the other Australian
Houses and in the New Zealand House of Represesgati

With respect to the Commonwealth Parliament, s I3the Parliamentary
Privileges Act 1987Cth) is noteworthy:

Unauthorised disclosure of evidence

A person shall not, without the authority of a Hews a committee, publish or
disclose:

(a) a document that has been prepared for theopeirgf submission, and
submitted, to a House or a committee and has bieectet! by a House or a
committee to be treated as evidence taken in camera

unless a House or a committee has published, boasgd the publication of, that
document ...

Penalty:
(a) inthe case of a natural person, $5,000 origopment for 6 months; or
(b) in the case of a corporation, $25,000.

Section 13 of theParliamentary Privileges Act 198{Cth) was introduced as a
direct result of concerns regarding the number s@dousness of unauthorised
disclosures (that is, a disclosure not authorisgdhe committee or the House
concerned) from Commonwealth parliamentary comestte The unauthorised
disclosure of ain cameradocument of a Commonwealth parliamentary committee

35 Commonwealth: Senate, SO 37; House of RepresessaBOs 340, 346; New South Wales:
Legislative Council, SOs 252 and 257B; Legislathssembly, SO 367; Victoria: Legislative
Council, SO 207; Legislative Assembly, SO 208; Qustend: Legislative Assembly, SO 197;
South Australia: Legislative Council, SO 398; Hoo$éssembly, SO 339; Western Australia:
Legislative Assembly SO 271 and resolution of 2pt&mber 1990; Tasmania: Legislative Council,
SOs 265, 267 and 268; House of Assembly: SOs JBtald 366; Northern Territory: Legislative
Assembly, SO 274; Australian Capital Territory: istgtive Assembly, SOs 241 and 242; New
Zealand: House of Representatives, SOs 240-243.

36 Commonwealth, Senate, Committee of Privileges oRdgo. 122 Parliamentary privilege -
unauthorised disclosure of committee proceedidgee 2005, p2.
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may either be treated as a criminal offence unde® sf theParliamentary Privi-
leges Act 198TCth) or as a contempt of the Parliament, or Bbth.June 2005 the
Senate Committee of Privileges proposed a new gdueefor dealing with the
unauthorised disclosure wf cameraevidence to a parliamentary committee:

Anyone who divulges or publishes such in camerdenge may expect a finding
of contempt, regardless of the circumstances. Dhamttee may then wish to
establish whether the offence is of such gravigy thshould recommend to the
Senate that a prosecution under section 13 ofdhi@Pentary Privileges Act 1987
be proceeded with. Inadvertent unauthorised digotosr publication of readily-
identified in camera evidence will be included mgffect a ‘strict liability’

offence, although the inadvertence will be takdo account in the determination
of penalty®®

To date it does not appear that an author of a msimn to a committee has been
punished by a Parliament, or prosecuted in the tsodor the unauthorised
disclosure of their submission. The Fourth EditaihHouse of Representatives
Practicenotes the following two occasions where an autfi@ written submission
to a Commonwealth parliamentary committee has phed the submission
elsewhere prior to receiving authorisation to ddrem the committeé?

In 1979, after the unauthorised disclosure of argssion, the Joint Select
Committee on the Family Law Act resolved that aesteent regarding the status of
submissions be included in any future advertisemeiating to the committee’s
inquiry; and

In 1986 a witness sent copies of a submission o the Joint Select Committee
on Electoral Reform and a newspaper. The newsgajished parts of the
submission before the committee had received thession. It was noted in
House of Representatives Practibat: ‘The committee corresponded with the
witness on the subject of this discourtesy andemiosntly resolved to agree to the
witness’s request that the submission be withdramechreturned®

The Second Edition oHouse of Representatives Practi¢E989) included the
observation that: ‘of the occasional cases of ur@iged publication of evidence
has been reported to the House. However, commitiage at times deemed it
necessary to stress to those concerned the sesgsushtheir action**

It should be noted that there have been a numbecaisions where the details of
private submissions to parliamentary committee®tmeen leaked to the media and

37 standing Order 242 of the House of RepresentatimesResolution 6(16) of the Senate. See also:
Guidelines for Submissions and responses to Inegiibiepartment of the Premier and Cabinet,
Victoria, September 2002, p16.

% Australia, Senate, Committee of Privileges, Rep@@, Parliamentary privilege — unauthorised
disclosure of committee proceedingsne 2005, pp42—-45, paras 3.24-3.25.

3% |.C. Harris (ed.)House of Representatives PractiEeprth Edition, Department of the House of
Representatives, Canberra, 2001, p664.

“0 |bid.

“AR. Browning,House of Representatives Practi&econd Edition, Australian Government
Publishing Service, Canberra, 1989, p680.
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the journalist or media outlet involved has beeanfb in contempt or has been
warned, although the source of the leak to the aneds not been identified:

September 1990, Parliament of Australia, HouseagrBsentatives — an article in
the MelbourneSunday Heralshewspaper revealed a confidential submission to the
Joint Standing Committee on Migration RegulatiofMilst it was found that a
contempt may have occurred, it was determinedithas not deliberate and so no
further action was takef.

1995, Parliament of Australia, Senate —impamerasubmission from a police
officer to the Joint Committee on the National Ggiduthority was tabled in the
South Australian Parliament. The Committee of Rrges found the publication
constituteda serious contemptbut was unable to identify the source of the leak
The Committee recommended that, if the sourceefahk was found, the matter
should be returned to the Committee of Privilegethat the discloser could be
prosecuted under tharliamentary Privileges Act 19§Cth)*

1999, Parliament of Australia, Senate —iraoamerasubmission to the Joint
Committee on Corporations and Securities was @itednewspaper article. The
source of the leak was not identified. The ComnaitiePrivileges recommended
that the publishers be formally reprimanded bySkeate and that, if the source of
the leak was found, the discloser of the infornmabe subject to a fine or
prosecution under tHearliamentary Privileges Act 198Cth)*

It appears unlikely that an author would be fouach&ve committed a contempt
against a Parliament where there was no evidendelidferate intent to publish a
submission without appropriate committee authdosatHowever, based on the
above cases, the approach of the Parliament magntaely different where the

submission has been made privateifjocamerg and, knowing this to be the case,
the author has provided the submission to the media

| also note that in some Australian jurisdictiossich as Western Australia, the
express power of the Parliament to summarily purdasicontempt by fine or

imprisonment is limited to a few specified offence&gich do not include the

unauthorised disclosure of committee evidefice.

42 House of Representatives, Privileges Commitegcle in the Melbourne Sunday Herald of 16
September 1990 concerning the Joint Standing Cdeeritn Migration Regulationgd December
1990.

43 Senate Committee of Privileges, 54th report, 198Borted in the Senate Committee of Privileges’
107th report: Parliamentary Privilege Precedentsc@&lures and Practice in the Australian Senate
1996-2002, p40.

44 Senate, Committee of Privileges, 99th report, 206forted in the Senate Committee of Privileges’
107th report: Parliamentary Privilege Precedents¢c@&lures and Practice in the Australian Senate,
1996-2002p42.

45 professor Enid CampbePRarliamentary PrivilegeThe Federation Press, Sydney, 2003, p166 and
p189; and s &arliamentary Privileges Act 18qWA).
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Freedom of Communication About Government or Paddil Matters

A number of decisions of the High Court of Austailn the 1990s raises the issue
as to whether the purported control by parliamgnteommittees over the
subsequent use of written evidence by witnessesh(ss by punishment for
contempt or prosecution under s 13 of Baliamentary Privileges Act 198Tth))

is contrary to an implied qualified freedom con&nin the Commonwealth
Constitutionto discuss government and political matt8rs.

The two-part test as originally expressed by thghHZourt of Australia in.ange v
Australian Broadcasting Corporatiéhis as follows:

When a law of a State or federal Parliament orraitdey legislature is alleged to
infringe the requirement of freedom of communicatimposed by s 7, s 24, s 64
or s 128 of the Constitution, two questions musah&vered before the validity of
the law can be determined. First, does the lawcg¥fely burden freedom of
communication about government or political mattgtiser in its terms, operation
or effect? Second, if the law effectively burdemattfreedom, is the law reasonably
appropriate and adapted to serve a legitimatelenéutfilment of which is
compatible with the maintenance of the constitwityprescribed system of
representative and responsible government andrtieegure prescribed by s 128
for submitting a proposed amendment of the Cortigituo the informed decision
of the people (hereafter collectively ‘the systehgavernment prescribed by the
Constitution’). If the first question is answerg@s’ and the second is answered
‘no’, the law is invalid®®

In Nationwide News Ltd v WiffDeane and Toohey JJ described the implied freedom a
one:

... to communicate information, opinions and ideasualall aspects of the
government of the Commonwealth, including the digaliions, conduct and
performance of those entrusted (or who seek tmbested) with the exercise of
any part of the legislative, executive or judigalers of government which are
ultimately derived from the people themsel¥&s.

The implied freedom of political communication tsasfar generally been confined
to federal matters, and its application to the ifgiyes of the State parliaments is
still unclear>* There is, however, a view expressed by judgesrinraber of cases
that the implied freedom extends to communicatiooscerning State political

46 Stephens v West Australian Newspaperg1994) 182 CLR 211Theophanous v Herald & Weekly
Times Ltd(1994) 182 CLR 104, arichnge v Australian Broadcasting Corporati(#997) 189 CLR
520.

47(1997) 189 CLR 520.

“8 | ange v Australian Broadcasting Corporati¢t997) 189 CLR 520 at 567—568.

49(1992) 177 CLR 1.

%0 |pid at 74.

®1 Dr Gerard Carney, ‘Lifting the Veil of Mystery: &dom of Speech Under Parliamentary
Privilege’, pp145-168Public Law Intersections: Papers Presented at thblle Law Weekend —
2000 and 200,1p163.
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matters, on the grounds that Commonwealth and $tatecal matters are often
intertwined> In John Fairfax Publications Pty Ltd v Attorney-GerlefidSW*® a
majority of the New South Wales Court of Appeal wéashe view that the implied
constitutional freedom could be used to challeingevialidity of secrecy provisions
relating to the institution and conduct of procegdi by a State Attorney-General
under s 101A of th&upreme Court Act 197MISW). In that case, Spigelman CJ
stated:

The interconnection between the systems of govenhared the overlapping of
issues between the levels of government is suchttbaCourt must not approach
these matters with any rigid conception of the eesipe responsibilities of the
Commonwealth and the Stafés.

In Lange v Australian Broadcasting Corporatitiee High Court of Australia held

that the implied constitutional freedom of politic@mmunication applies to both
the common law and statute law. Professor Enid @afhfhas noted that: ‘If a

Parliament’s legislative powers are restrictedh®yitmplied constitutional freedom,
it must surely follow that the disciplinary poweskits Houses must be subject to
the same restriction”

Similarly, Dr Gerard Carney has observed that amrase of the Commonwealth
Parliament’s contempt power should conform to thelied freedom of political
communicatior’?

International Agreements in Relation to Freedom 8peech

Australia is a party to the International Covenant Civil and Political Rights
(ICCPR). Article 19 states:

Article 19
1. Everyone shall have the right to hold opinioritheut interference.

2. Everyone shall have the right to freedom of egpion; this right shall include
freedom to seek, receive and impart informationideds of all kinds, regardless

52 SeeNationwide News Pty Ltd v Wil{§992) 177 CLR 1, 76 (Deane and Toohey Adjstralian
Capital Television Pty Ltd v Commonwea1992) 177 CLR 106, 142 (Mason CJ), 168-9 (Deane
and Toohey JJ), 216-7 (Gaudron J). See &isphens v West Australian Newspaperg1994)

182 CLR 211 andlevy v Victoria(1997) 189 CLR 579. Note also: (2003M&dia & Arts Law
Review? 7, Criticism of Judges and Freedom of ExpressProfessor Enid Campbell and H.P. Lee,
Abstract, p2: http://www.law.unimelb.edu.au/cmclin&2-
19%20Campbell%20Lee%20Criticism%200f%20Judges%20itiatd%20for%20web. pdf

53 [2000] NSWCA 198 (2 August 2000), per Spigelman CJ

% John Fairfax Publications Pty Ltd v Attorney-GenlgldSW, [2000] NSWCA 198 (2 August
2000), per Spigelman CJ, at para 87.

%5 Professor Enid Campbell, ‘Contempt of Parliament the Implied Freedom of Political
Communication’ Public Law RevieyWolume 10, September 1999, pp196—208, p203.

% Dr Gerard Carney, ‘Lifting the Veil of Mystery: &dom of Speech Under Parliamentary
Privilege’, pp145-168Public Law Intersections: Papers Presented at thblle Law Weekend —
2000 and 2001p163.
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of frontiers, either orally, in writing or in pripin the form of art, or through any
other media of his choice.

3. The exercise of the rights provided for in paapd 2 of this article carries with
it special duties and responsibilities. It may #fere be subject to certain
restrictions, but these shall only be such as eveiged by law and are necessary:
(a) For respect of the rights or reputations oeath(b) For the protection of
national security or of public order (ordre puhlio) of public health or morafS.

Even if governmental acts are in accordance witktralian law, they may still be
the subject of complaint to the United Nations’ FanmRights Committee on the
ground that they violate the ICCPR.

Professor Enid Campbell has stated that:

Domestic laws which immunise participants in pankentary proceedings against
legal liabilities on account of what they have daithe course of those
proceedings cannot be regarded as inconsistentAstittle 19. On the other hand
domestic laws which operate so as to inhibit teedom of members of the public
to express opinions on parliamentary affairs andgedings may be seen to be
restrictive in ways not permitted by Article 19.

It therefore appears that a case could be argadthattempt by the Parliament to
exercise its contempt powers against an authothiunauthorised disclosure of a
submission to a parliamentary committee may canflith the implied freedom of
political communication identified by the Australiazourts. Whether a court (or
international tribunal) would entertain an actigqaiast a Parliament for breach of
the implied freedom is another matter. It wouldsisubmitted, be more likely that
a challenge would succeed against an attempteceqriosn under s 13 of the
Parliamentary Privileges Act 198(Cth); such a prosecution being in the nature of
a statutory offence prosecuted by the Executivberathan purely an internal
proceeding of the Parliament to protect its ownifages.

Some Practical Problems
Simultaneous Publication of a Submission

As stated in the introduction to this paper, peshtéye most obvious potential for
premature publication of submissions is in the aaskrge government agencies
and industry stakeholder bodies that seek to kbep tlient and membership
groups informed. For instance, a standing commitfethe Legislative Council of

Western Australia, which had formally received ik of submissions for a recent
inquiry on the same day (noting that many of thegsbmissions were actually

57 http://www.ohchr.org/english/law/ccpr.htm (viewed 11 April 2007).

%8 Research Paper 1 2000-01, ‘Parliamentary Prisleggofessor Enid Campbell, Consultant,
Politics and Public Administration Group, 27 JuB0B:

o http://www.aph.gov.au/library/pubs/rp/2000-01/01RF{m (viewed on 8 March 2007).
Ibid.
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lodged with the committee secretariat well beforshaver a summer recess),
observed that: ‘... many of the submissions fromltual government authorities
were in similar terms tatfie Western Australian Local Government Associa]on
submission to this inquiry’?

There is a view, which has been expressed by Sé&tatk, Mr Harry Evans, that it
is permissible if a submission of a departmentasegnment agency is circulated to
officers of the department or agency, or a submisgitended to express the views
of the government is circulated to various goveminepartments and agenciés.
The argument being that such circulation effecyivahounts to circulation among
the persons who are collectively the authors of sbbmission, and does not
constitute an unauthorised disclosure. This sanproaph would also apply to
submissions made on behalf of societies or assmegand circulated to their
members?

Documents that are to be Used for another Purpose —
for example, Draft Manuscripts or Draft Governmeiiteports

An issue that sometimes arises concerns the gtettia committee should give to a
written submission that is either intended to dsolodged elsewhere (perhaps to
another committee or body investigating a similaatter); that incorporates a
‘sneak peak’ at a draft report of a government agear effectively constitutes an
author’s draft academic thesis or book manuschipsuch circumstances authors
may be understandably horrified to find that thieaf of parliamentary privilege
may be to limit the author's future use of the duoeat as their own and leave
further publication at the discretion of the comtgét The situation may be
particularly complicated if the committee concermtides to keep the document
private orin camera and where the committee is a select committeecmses to
exist shortly after having determined the statusulfmissions and reported back to
the House.

Professor Enid Campbell has noted that as a refulte operation of s 13 of the
Parliamentary Privileges Act 198Tth):

A person who has presented a submission on sonséi@quef law reform risks
prosecution if he or she uses the submission asia for a journal article without
first obtaining a clearance from the committee tool the submission was
made®®

60 \Western Australia, Legislative Council, Environrhand Public Affairs, Report &ocal
Government Amendment Bill (No. 2) 2086ril 2007, p2.

61 Advices to the Senate Committee of Privileges ftbenClerk of the Senate, March 1988 to April
2002, p23. See also: Commonwealth, Senate, ConenaiftBrivileges, Report 12Parliamentary
privilege — unauthorised disclosure of committeecpedingsJune 2005, pp42-45.

62 |bid, p23.

% Professor Enid Campbell, ‘Contempt of Parliamentt the Implied Freedom of Political
Communication’ Public Law RevieyVolume 10, September 1999, pp196—208, p204.
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The issue was faced by a standing committee of ¢lgéslative Council of Western
Australia in November 2002 when a submission dogpéis a planning application
was handed to the Committee Members by a witnessgla hearing:

The CHAIRMAN : This is very much a live proposal. It was onlgded on 11
November.

Mr James Ferguson The document you have there will be lodged [\l
Western Australian Planning Commission] in two Isour

The CHAIRMAN : The committee will have to agree to this docuntmiing
released, otherwise you will be unable to lodge ¢ixact document with another
authority in two hours. If you want to request tHam sure the committee will
consider it at the end of the evidence.

Hon KEN TRAVERS: If you do not submit it now, it could be sentu® later.

The CHAIRMAN : That is a better idea. You can take this docurbaok now and
not submit it to the committee at this stage, lbinsit it tomorrow after you have
lodged it with the other authority; otherwise theii# be the issue of privilege of
which | am sure you are aware.

Hon KEN TRAVERS: Particularly if you want to submit the identicklcument.
You do not want to make life harder than it is.

Mr James Ferguson | will lodge it this afternoon and come back e tommittee
with it this afternoon.

The CHAIRMAN : You can do that as soon as it is lodged with lzgroauthority.
We would not want you to be disadvantaged by tmensittee’s rules on
privilege ®*

The following 1994 Internet article also considgtis issue:

Committee bans academic’s submission

Queensland academic yesterday expressed her digragyarliamentary
committee’s decision to ban her submission fronddiberations on the future of
the Criminal Justice Commission.

In April the Parliamentary Criminal Justice Commét— responsible for
overviewing the CJC — advertised for public subibiss as part of its three-year
review of the CJC's functions and powers, and far@effith University justice
administration lecturer Ms Colleen Lewis respondéth a 15-page submission in
June.

However this month the committee wrote back to Mwris, and returned her
submission on the ground she intended publishiimyeh academic journal.

Ms Lewis yesterday hit back, saying the committae tejected her submission
because it had strongly criticised the committéaisiiry into the leaking of the
CJC’s November monthly report.

6 Mr James Fergusaet al, inquiry intoThe Impact of State Government Actions and Prosemse
the Use and Enjoyment of Freehold and Leasehold imWestern AustraligGtanding Committee
on Public Administration and Finance, Legislativeu@cil, Western Australialranscript of
Evidence27 November 2002, p5.
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The committee’s letter to Ms Lewis said: ‘A subnsscannot be withdrawn or
altered without the knowledge and approval of themittee, nor may it or any
portion of it be published or disclosed until thegislative Assembly or committee
authorises its publication.

‘In the present circumstances, the committee heseddgo return your submission
as it does not want to interfere in your post-geddistudies or academic research,’
it said.

That was August 9 — three days before the commyitdticly released other
submissions, making all — except Ms Lewis’s — fyegbailable for quotation in
the media and elsewhere.

At last week’s public hearing on the CJC’s futwwemmission chairman Rob
O'Regan, QC, asked committee chairman Ken DavigsMaLewis’'s submission
could not now be accepted, and said he was ‘mgdtifirthy Mr Davies had
persisted with rejecting it.

Ms Lewis is a former university lecturer and autmjustice administration and a
former senior lecturer at the Queensland PolicedBng. She has been
researching Queensland criminal justice issue®sif89 and is completing a
doctoral thesis on the CJC.

‘To return mine three days before releasing pupkslerybody else’s is very
disconcerting,’ she said yesterday. ‘| am a researwith something positive to
contribute to an important debate but have beefedehe opportunity so far,” she
said®®

It would appear, however, that the wider use ofdlagsification of a document as
an ‘exhibit’ may resolve some of these problemse Thncept of exhibits in the
parliamentary setting is explained in the Fifth tiedi of House of Representatives
Practice

Exhibits are items (most commonly documents) prieskto committees or
obtained by them during an inquiry ... . While a sigsion is a document
prepared solely for the purposes of an inquiryexmibit is not. An exhibit is a
document or item created or existing for anotheppse but presented to a
committee or obtained by it because of its perakredevance to an inquiry or to a
matter under consideration. ... The act of presergimgxhibit to a committee
would normally be protected by parliamentary pagg, although it would not be
expected that committees would authorise the paiidic of exhibits, so any wider
publication would not be protected. Sometimes cadtess have, however,
authorised the publication of exhibits. Committhease sometimes received
exhibits as confidential exhibits. A submissioratemther committee has been
received as an exhibit — a course which may be aseninimising the burden on
the authors of the documéfit.

However, it is not always clear to a committee thatibbmission is intended to also
be published elsewhere. Some jurisdictions may rélqaire an amendment to their

8 By Chris Griffith, freelance journalist : http:Avwv.chrisgriffith.org/1994/colleen1.html (viewed on
10 April 2007).
86 |.C. Harris (ed.)House of Representatives Practi€éfth Edition, 2005, p665.
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standing orders to allow for the use of exhibitsr Fastance, under the Standing
Orders of the Legislative Council of Western Aulsszany information provided to

a committee, written or verbal, is given the statifevidence’®’

A Possible Solution — Instantaneous and Open Puhtion of all
Committee Documents

There is an argument (notably most often put fodvhay the medi®) that
parliamentary committee proceedings should be rapes and flexible. In a 2005
submission to the Senate Committee of Privilegeguiny into unauthorised
disclosures, John Fairfax Holdings Limited argueat:t

... any party who makes a submission to a Committ&adiament should have
the right to disclose their submission publiclytheut the permission of the
Committee.

We do not understand why we — or any other citizesspciation, interest group or
corporation — should be subject to a contempt prdicey for seeking
dissemination of our views without waiting for tBemmittee’s approval. Such an
enforced period of silence is a denial of free she®@e believe these rules harm
the public interest by inhibiting the free flowioformation and debate on
important public policy issu€s.

In response to such demands, the Senate Commitfeevdeges has put forward
the following persuasive arguments, which refleagaing concerns about the
possible abuse of parliamentary privilege:

As matters stand, the publication of submissiorthaut the authority of a
parliamentary committee comes within the categbigootempts. In some written
and oral evidence, notably that from the represieetof John Fairfax, it was
suggested that persons should have the right tispubheir submissions at any
time, regardless of the views of the relevant cotte®i The implication appeared
to be that the persons publishing would be giverpitotection of parliamentary
privilege without any input from the committee cented. Furthermore, there was
the implication that other persons who happeneddeive the submission, by
whatever method, would also be entitled to publigthout the permission of either
the submitter or the relevant committee.

This approach has some attractions, in that mdshssions are general
submissions on topics of either broad or specidlisterest which it is in the public

67 Standing Order 322.

88 See, for instance: Australian Press Courailstralian Press Council Submission to the Senate
Committee of Privileges on its review of unauthedislisclosures from parliamentary committees’
27 April 2005, at internet site: http://www.pressnoil.org.au/pcsite/fop/fop_subs/privilege.html,
(viewed on 10 January 2007); and Commonwealth, t8Be@@mmittee of Privileges, Report No. 99,
Possible Unauthorised Disclosure of a SubmissiahéoParliamentary Joint Committee on
Corporations and Securitiedugust 2001, p7.

89 Submission by John Fairfax Holdings Limited to 8enate Committee of Privileges, 3 May 2005,
p2, at: http://www.fxj.com.au/announcements/may@gfex-SenatePrivilegesCte-
MScottStatement-MAYO05.pdf (viewed on 9 January 2006
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interest for the information to be shared. Mostipalarly, often submissions are
written on behalf of organisations, including then@nonwealth Public Service in
which departments and agencies have either a ipatticy or direct interest. It was
put to the Committee of Privileges several yearstagt such submissions should
be circulated without fear of the contempt jurisidic, even if they were not
covered by absolute privilege. The suggestion®wfeswitnesses go further, to
enable their dissemination at will, under privilege

In the case of publication of general submissitms Committee of Privileges
considers that the parliamentary committees comceshould deal with the matter.
To a great degree, this approach is allowed feaaly by the capacity of a
parliamentary committee in effect to authorise kérpublication of submissions
on receipt. There is, however, a danger that argenaderstanding that
submissions are automatically published can leaddent or inexperienced
submitters into a potential trap.

If persons or organisations make a submissionctmmamittee which contains either
deliberate or inadvertent adverse comment, andgtuiblithemselves without
permission thinking it is covered by parliamentariyilege, they could be
separately sued by an independent party. Bothahdyany media which may
disseminate the submission may not be protectgzhbbyamentary privilege.
Conversely, to allow persons to make accusatiores) & ultimately justified,

under privilege without enabling a person who maytversely affected by those
comments to have an opportunity to reply at theesame and in the same forum
would, in the committee’s view, be irresponsiblel @mproper.

It is, in the Privileges Committee’s view, impevatithat potential submitters to an
inquiry be made aware, from the moment a parliaarg@rdommittee calls for
submissions, of what its practice will be in deghimith submissions received. It is
committees which must take responsibility for tiubslcation of adverse comment.
It is these committees which must give careful @eration as to whether
submissions of this nature should even be receigesl/idence, let alone
disseminated publicly ...

What is clear, however, is that, in keeping witmoaittees’ obligations to protect
their sources of information, at the least a progod education is necessary to
ensure that persons submitting material in goatl faie not inadvertently caught
in either a legal or a parliamentary trap.

Parliamentary committees themselves must take aeeto authorise — or, as the
case may be, refuse to authorise — publicatiomas as possible after receipt of a
submissiorf?

The view expressed by the Senate Committee ofl&gas$ reinforces the need for
committees to deal with the status of documenta timely manner and for the
information available to the public on the statdissobmissions to be clear and
practical.

" Commonwealth, Senate, Committee of Privileges oRef22, Parliamentary privilege —
unauthorised disclosure of committee proceedidgee 2005, pp42-45.
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To date, | am not aware of any parliamentary cotemibaving resolved at the start
of an inquiry to authorise blanket publication abmissions by authors upon the
committee’s receipt of the submissions, and to laertised that fact to potential

authors. The closest to such a resolution in pradtias probably been a general
statement in an inquiry advertisement seeking ss&ions that indicates that all

submissions are likely to be made public at somgest

United Kingdom Practice
House of Commons

The practice of the House of Commons committeed wispect to written
submissions appears to correspond to that of Aistraommittees, although the
House of CommonsGuide for Witnessds perhaps even more intimidating than its
Australian counterparts in that it suggests thahathor is taking a risk publishing
their submissioreven with the prior authorisation of the relevant ommittee. It
states:

What happens to your evidence, once submitted

Submitting evidence to Parliament is generalfyublic process Your written
evidence will become public either when the comemipublishes it or at such time
as you give oral evidence to a committee—whichéadess place firstf you wish

to distribute or publish your evidence earlier, youwill need the committee’s
permission, for which purpose you should contact th Clerk of the committee.

If you are given permission by the committee tolishbyour evidence separately,
you should nonethelese aware that you do so at your own risk!

The House of Commons Environment and Audit Commitéelvises potential
witnesses that:

Making Public Use of Your Evidence

17. The right to publish, or make public use ofdence submitted to the
Committee rests solely with the Committee. In nuastes, making public use of
evidence you have submitted is fine, provided pr@mrsent has been given by the
Committee. If you wish to make public use of youidence, please contact the
Clerk of the Committee in good time. In no circuamstes will such consent be
given until three working days have elapsed siheeGommittee received the
evidence’?

It is interesting to note that it has been suggkesiethe United Kingdom that an
attempt by the House of Commons to punish an upastd disclosure as a
contempt of the House may fall foul of Article 10tbe European Convention on
Human Rights 195(hat is, the right to ‘freedom of expression’):

" House of Commonsuide for witnesses: giving written or oral eviderto a House of Commons
select committeeindated, pp5 and 9:
http://www.parliament.uk/documents/upload/witnesdgipdf (viewed on 13 March 2007).

2 Environmental Audit Committee Brief Note on thebission of Written Evidence,
http://www.parliament.uk/parliamentary_committe@esieonmental_audit_committee/submission_
of_written_evidence.cfm
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Publication by an outside person or body of priRaeliamentary proceedings (eg,
a report of proceedings of a Select Committee wtiiehCommittee had deemed
appropriate to take place in private) would thumprfacie constitute a breach of
privilege, and accordingly invite sanction by Pamient. In the event of the House
instituting sanctions for such behaviour, conflictuld inevitably arise between
parliamentary privilege and Article 10 ECHR, whigtrarantees the right to receive
and impart information and ide&%.

This is a debate which involves similar argumeatthbse put forward in Australia
with respect to the implied freedom of communicaticontained in the
CommonwealtiConstitutionand under the ICCPR.

House of Lords

The practice of the House of Lords and certain éthiKingdom Parliament joint
committees with respect to written submissionsigsiicantly different to that of
the House of Commons and the Australian ParliameatdJnited Kingdom

Government guide for dealing with House of Lordmauttees states:

House of Lords Committees treat evidence in a giifferent way. Once received
by the Committee, it is treated as being in thdipummain unless other
arrangements have been made. It may be reprodresgly, forovided the fact that it
was originally prepared for the Committee is ackienlged’*

The House of Lords European Union Committee adysésntial witnesses that:

Evidence becomes the property of the Committee naaydbe printed or circulated
by the Committee at any stage. You may publiciseutlish your evidence
yourself, but in doing so you must indicate thatdts prepared for the
Committee’

It is not immediately clear as to the purpose o$ ttemarkably public-friendly
approach to submissions. Two possible justificatifam this approach may be that:

the express statement that the document has bbmittad to a parliamentary
committee somehow confers absolute parliamentavilgge on any re-publication
by the author (that is, it gives effect to somephlanket order of the committee
conferring absolute privilege for any re-publicatfollowing the lodgement of the
submission); or

73 Letter and Opinion from Liberty (The National Cailrfor Civil Liberties), 30 March 199&ara
38: http://www.parliament.the-stationery-office gkipa/jt199899/jtselect/jtpriv/43/43ap21.htm
(viewed on 8 March 2007).

4 Departmental Evidence and Response to Select Gteesiithe ‘Osmotherley Rules’), Propriety
and Ethics Team, Cabinet Office, 21 November 2@@léted 6/2/2007),
http://www.cabinetoffice.gov.uk/propriety_and_e#sifiwvil_service/osmotherly_rules/4c.asp
(viewed on 8 March 2007).

S House of Lords, European Union Committee, Econanit Financial Affairs, and International
Trade (Sub-Committee A), http://www.parliament.ddiamentary _committees/s_comm_a.cfm
(viewed on 8 March 2007).
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the express statement that the document has bbmittad to a parliamentary
committee simply serves as a potential warningital tparties that the submission
may be protected by some form of parliamentary prgeléeven if only some form
of qualified privilege — displaceable in the evefhproof of malicious
publication), whilst effectively still leaving theuthor to publish at their own risk.

New Zealand Practice

In New Zealand, the premature publication by a @sgof their written submission
is also treated quite differently than in the Aakém parliaments. A 2000 guide to
making submissions to the New Zealand Parliamevised that:

Status of submissions

While submissions can be discussed freely duriag fireparation, once a
submission has been sent to a committee it bectimgwoperty of that committee.
Committees usually release submissions when thetytgtaring evidence. It is not
a breach of parliamentary privilege for you to asle your submission before the
committee has received it. However, such a relgasebe seen to be discourteous
by the committee. Should you wish to release yabnsssion, to the press for
example, before it has been heard by the commjitteeshould contact the Clerk of
the Committee beforehari.

Standing Order 218(3) of the New Zealand Parlianpeatedurally enshrines the
right of a witness to re-publish their submission:

218 Release of submissions

(1) A select committee may make a written submisgiait available to the public
at any time after receiving it.

(2) A submission (if not already made availablejdrees available to the public on
the committee hearing oral evidence from the wineso made the submission.

(3) This Standing Order does not prevent the releds submission by the person
who submitted it.

It is noted, however, that this approach has beaoie extent modified as a result
of the somewhat surprising decision of the Privyi@l in Jennings v Buchana,
relating to the liability of Members of Parliametdt defamation action for the
affirming (without repetition) in public of priortatements made in circumstances
of absolute immunity. In 2007, and with the deaistd the Privy Council freshly in
mind, the advice to potential authors of submissioa now slightly more
circumspect:

You are not prevented from releasing your own ssbion

8 Making a Submission to a Parliamentary Select Cittme) Office of the Clerk of the House of
Representatives, Parliament House, Wellington, Kealand, 2000, pp12-13,
http://www.morst.govt.nz/Documents/Making-a-subnussto-a-Parliamentary-Select-
Committee.pdf.

7 (New Zealand) [2004] UKPC 36 (14 July 2004).
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It is not a contempt of the House for you to redeysur submission before the
committee has received it. However, if you decwldd this, you will not have the
protection of parliamentary privilege for any stants made in your submission.

‘Effective repetition’ of defamatory statements

Further to this, a recent court ruling has held ¢hgerson may be liable in
defamation if that person makes a defamatory statéin a situation that is
protected by parliamentary privilege (such as ah mresentation to a select
committee) and later affirms that statement (wittamtually repeating it) on an
occasion that is not protected by parliamentarilpge”®

The New Zealand approach is far less intimidatmgadtential witnesses than any
of the Australian jurisdictions, although it stileeks to provide a degree of
measured warning to potential witnesses that thetncarefully consider the
possible ramifications of self-publication of sulssions.

Conclusion

There are a number of concerns regarding the agriméided by the Australian
parliaments to the public on the status of wridabmissions. The main concern is
perhaps not that authors of submissions may ingehvily commit a contempt of
Parliament (noting that the actual risk of beingrfd in contempt is low), but that
potential authors will be deterred from making sigsions at all through a sense of
intimidation or confusion. Increasing public paigition in the parliamentary
process is an ongoing challenge for parliamentsrataehe world, and any obstacles
to such participation, both real and perceivedukhbe identified and removed.

It is acknowledged however that parliaments mustinae to tread a cautious path
in view of the uncertainty still surrounding theent of parliamentary privilege and
the authority for subsequent publication by botimouttees and third parties of
hard and electronic copies of privileged evideritevertheless, there may still be
some leeway for the development of more encouragidgce to the public
regarding the making of submissions to parliamgntammittees.

From the above, the following points emerge, whiey form the basis for clearer,
more welcoming, policy guidelines and informatidrests for potential participants
in parliamentary committee proceedings:

As is the practice with House of Lords committgestential witnesses should be
advised to make it clear on written submissions tte submission was prepared
for the purposes of submission to a parliamentamyrittee. This will serve to
expressly alert third parties to the privileged #yaply (or may apply, as the case
may be) to the submission.

8 Making a Submission to a Parliamentary Select Cittme) Office of the Clerk of the House of
Representatives, NZ, 2007, p18, http://www.parlianme/NR/rdonlyres/6092F83E-CE78-4C66-
A50A-CC4490DC9034/50985/4makingasubmission5.pdfvied on 8 March 2007).
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The premature publication by an author of theimsigision to individuals within
the same agency or organisation (including memimrs of an umbrella
organisation) for the purposes of the author’s vatriuld not be regarded as an
unauthorised disclosure, but rather as effectigehsultation between the
‘collective authors’ or stakeholders of the subiniss

It would only be in a very extreme case that ahats subsequent use of their
written submission to a parliamentary committee @onstitute a contempt; such
as, for example, the deliberate leaking of a susimismade private by a
committee to the media. There is also a questida # validity of any such
contempt proceedings (or prosecution of a witnesteus 13 of th@arliamentary
Privileges Act 198TCth)) given the implied freedom of speech foundases such
asLange v Australian Broadcasting Corporatioks such, the New Zealand
approach is preferred, where it is made clearahaitness’s unauthorised use of
their submission is not a contempt of Parliamend terefore the author may
provide copies of their submission to whomever thiesh without first
approaching the committee; but re-publication sfiamission without the express
authority of the relevant committee may nevertreles/e implications as to the
level of immunity (parliamentary privilege), if anghat will be conferred on the re-
publication.

It is probably incorrect at law for a committeectaim the ‘ownership’ of a
submission. Due to the likelihood of such stateseeterring potential authors of
submissions from proceeding, such wording shouldvoéded in information
sheets for witnesses. It is probably more cor@sirnply advise potential
witnesses that the making of a submission to a dteeris a proceeding in
Parliament, and as such is subject to the contrhleoParliament.

Parliamentary privilege cannot be waived by anviggial, although the premature
re-publication of a submission before its formaleipt by a committee may effect-
ively remove the protection of absolute privilege that particular re-publication.

In non-contentious inquiries, parliamentary comegst should, wherever practical
and in non-contentious inquiries, make use of gdriganket authorisations as to
the re-publication of submissions by authors, e¢ffecupon the receipt of the
submissions by the committee.

Parliamentary committees should make wider use hef practical device of
conferring the status déxhibit’ upon those documents provided to a committee
that clearly relate to another inquiry/proceedimgace draft academic manuscripts
or draft agency reports. Committee staff will néedmake it clear to the authors
that absolute immunity only applies to the lodgimigsuch documents with the
committee, and that no immunity applies to any sghent use of the document.
This practice may require the amendment of standidgrs or enabling legislation
S0 as to permit the designation of evidence dexmibit’. A



