Royal Assent in Victoria®

KateMurray’

In October 2005 the Governor of Victoria withhele troyal assent from a bill on
advice from the Premier. This caused private conder parliamentary staff,
outspoken complaints from some members of Parliarmed even somewhat of a
media frenzy — well a frenzy relative to the usumédia attention paid to
parliamentary procedure. The withholding of asdedtto a range of questions.
What exactly is the legal and constitutional bésisroyal assent in Victoria? How
has the procedure for giving assent changed owerlB0 year history of the
Parliament of Victoria? What are the roles of therlc of the parliaments, the
governor and the executive in the process andaiticplar, who can and should
advise the governor? This paper will attempt tonemsome of those questions and
examine a range of situations in which there hasenidifficulties with the royal
assent process in Victoria.

New comers to the Victorian Constitution might lepsised to find that it is not a
‘how to’ on democracy in Victoria. Much of what hpgms in the three branches of
government and the relationships between thenftismsaid’ Instead the traditions
of the Westminster system, together with variouspéations developed during the
150 years of responsible government in Victorie, fatlowed. And so it is with the
process for royal assent.

Royal assent is one of the stages of making a taWigtoria. It occurs when the
governor, on behalf of the Queen, approves a bit has been passed by both
Houses of ParliameAt.The constitutional basis for this is section 15 thé
Constitution Act 1975 (Vicjvhich vests the legislative power of the Statehia
Parliament and defines the Parliament as consisfiiter Majesty, the Council and
the Assembly. The implication being that all threest agree to a bill for it to
become a law. What the Constitution does not s&yp ishow that Her Majesty has
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agreed to a bill, the governor gives the royal ratsse the bill’, but it does refer to

royal assent in sections 14 and 18, for examplé,s&ction 43 gives both Houses
the power to make standing orders in relation e proper presentation of...Bills

to the Governor for Her Majesty’s assent’.

Consequently the Houses have adopted Joint Sta@fidgr 10, which covers the
presentation of bills for royal assent. It states:

(1) Two copies of all bills, except the Annual Appriation Bill, will be presented
to the Governor for royal assent by the Clerk ef Brarliaments.

(2) Annual Appropriation Bills will be presentedttee Governor for royal assent
by the Speaker of the Legislative Assentbly.

This standing order makes the whole process segyrsiraple, but there is quite an
involved process that takes place in order for thi®ccur. The present practice
involves a special print of the bill being orderetiecked and signed by the Clerk
of the Parliaments. The Governor is then infornfet there is a bill requiring the

royal assent. The Clerk of the Parliaments thertsman the Governor and the
Governor gives the royal assent by signing the Billvariety of people is then

informed that the bill has been assented to andusan Act.

Under Joint Standing Ordef @wo copies of the Act copy are printed on archive
paper and included, at the end of the Act, arathkenticity certificate of the Clerk
of the Parliaments and the assenting words of thes(gor:

3 Joint Standing Orders (Vic) adopted by the Legise Assembly on 9 August 2006 and by the
Legislative Council on 22 August 2006 and operatidrom the first sitting day of the §6
Parliament (that is, 19 December 2006). This jstahding order (JSO) has remained almost
unchanged for 150 years. In 1857, JSO 15 was: thiee fair prints of each Bill, except the
Appropriation Bill, when passed, shall be presemteithe Governor for Her Majesty’s assent, by
the Clerk of the Parliaments.’ See pp xxxii—xxXwotes and Proceedings of the Legislative Council
(Vic), Session 1856—7, as approved by the Govesn@® August 1857 (announced in the Council
on 4 August 1857).

4 Joint Standing Orders (Vic) adopted by the LegjigaAssembly on 9 August 2006 and by the
Legislative Council on 22 August 2006 and operatidrom the first sitting day of the 56th
Parliament (that is, 19 December 2006). This jstahding order (JSO) has also remained relatively
unchanged for 150 years. In the JSOs adopted il #86es copies of the bill were required and
they were to be printed on vellum. See pp xxxiixix/otes and Proceedings of the Legislative
Council (Vic), Session 1856-7, as approved by tbee®or on 3 August 1857 (announced in the
Council on 4 August 1857). In 1915 a change wasengend! the bills were printed on special paper
rather than vellum as this would save the Parlidrassund £200 a year and, in addition, vellum
came from Germany and special paper was manufakitutbe British Empire. See Hansard
(Assembly, Vic), 26 May 1915 p 435. The change fthnee copies to two copies occurred only in
2006 but reflects the fact that since the commeeo¢wrf the Australia Act 1986 (Cth) it is no
longer necessary to send a copy to Her Majestyixcial Secretary of State.
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| HEREBY CERTIFY that this is the In the name and on behalf of
bill to which the Legislative Council Her Majesty | assent to this
and the Legislative Assembly of the Act.

State of Victoria have agreed.
Clerk of the Parliaments Governor

This copy is proof-read against the certified copyhe bill, that is, the copy that
the Clerk of the Assembly and Clerk of the CoumeiVe signed to certify that the
bill has been passed in each of their Houses. iThdsne on behalf of the Clerk of
the Parliaments so that he or she may be configlesigning the authenticity
certificate.

Next the Clerk of the Parliaments advises the Ctdrihe Executive Council that
they bill is awaiting royal assent and sends twpie® of the bill and a copy of the
second reading speech for the Governor’s informatio

Parliament House,
Melbourne.
3 November 200(
Madam,

| have the honour to transmit, for the
consideration of His Excellency the Governor, degtle copies o
the Bills specified hereunder which have passedLiémgislative
Council and the Legislative Assembly.

Will you please inform me when and where it
will be His Excellency's pleasure to have thesésRifesented tg
him for Her Majesty's assent.

Yours faithfully,

Clerk of the Parliament

o

[Bills listed here]

CLERK OF THE EXECUTIVE COUNCIL
1 TREASURY PLACE,
MELBOURNE 3002

The Clerk of the Executive Council formally requete Attorney-General, as the
Governor’'s Law Officer, to certify as to whetheeté is any legal objection to the
bill passing into law (the attorney-general’s degéite). This certificate is prepared
and recommended by the Chief Parliamentary Couivsgractice, it assures the
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Governor that the bill has satisfied the requiretmai theConstitution Act 1975
(Vic) and that there are no amendments to be recommdaydib@ Governor under
section 14 of the Constitution.

At the appointed time and place, the Clerk of thdi@ments presents the bills for
royal assent. In advance these copies are ribbangddvaxed (this still happens in
Victoria!) and the Clerk of the Parliaments sighs authenticity certificate. Under
Joint Standing Order 11, if the Clerk of the Panlkts is unavoidably absent, his
or her duties are undertaken by the Clerk of tineroHouse, or, in the absence of
both Clerks, by either or their deputf’em lieu of the Governor, the Lieutenant-
Governor or the Administrator may sign on behalftef Governof.Bills presented
for assent are given the royal assent in alphadeticler. A bill becomes an Act
immediately upon it receiving the royal assent.

The courts, the two Houses and the public are ithienmed. Joint Standing Order
13 states:

After the Governor has given the royal assenthil athe Clerk of the Parliaments
will retain one signed copy in safekeeping andditer signed copy will be
delivered to the Supreme Codirt.

In practice Acts are delivered to the Master of $upreme Court in one batch at
the end of each year. The Governor reports to eiatise by message the fact that
the bill has been assented to. Depending upon wierHouses are next sitting,

such a message might not be read in the Housevera weeks.

The Clerk of the Executive Council publishes thes&aor’s declaration of assent
in the Government Gazette. The Clerk of the Pa#iats sends a publication copy
of the Act to the Government Printer who then ageanfor the Act to be published
both online and in hard copy.

® Joint Standing Orders (JSOs) adopted by the laiyis Assembly on 9 August 2006 and by the
Legislative Council on 22 August 2006 and operatidrom the first sitting day of the 56
Parliament (that is, 19 December 2006). This JS© wpalated in the 2006 review of the JSOs.
Previously the Clerk-Assistant of the Legislativeu@cil stood in for the Clerk of the Parliaments
under JSO 20, approved 3 August 1857 (announcteti@ouncil on 4 August 1857) and then
under JSO 22 approved 2 March 1893. In recent yha$as resulted in the odd situation of the
Deputy Clerk of the Council standing in for the @lef the Assembly, even though the Clerk of the
Council and Deputy Clerk of the Assembly were kmthilable. A similar change was attempted in
1915 when the Clerk of the Assembly was the Clérthe Parliaments but was rejected by the
Council in protest of the Assembly Clerk holding tBlerk of the Parliaments position; apparently a
break in tradition and a snubbing of the Counae Slansard (Council, Vic), 8 June 1915, p 652.

5 Constitution Act 1975 (Vigection 6B.

As far as can be ascertained listing the billalphabetical order is a tradition of the Parliabwn

Victoria. In the UK bills are grouped accordingtype. See May, 23rd edition, p 652.

Interestingly in the UK Royal Assent is not effee until both House have been notified of such.

See May, 23rd edition, p 654.

® Joint Standing Orders adopted by the Legislatissembly on 9 August 2006 and by the
Legislative Council on 22 August 2006 and operatidrom the first sitting day of the §6
Parliament (that is, 19 December 2006).
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From: Professor David de Krester, A.C.,
Governor of Victoria

Message
The Governor informs the Legislative Assembly tmatas,
on this day, given the Royal Assent to the undentioeed
Acts of the present Session presented to him bZtbek of
the Parliaments, viz.:—
[Acts listed]
THE GOVERNORS OFFICE
MELBOURNE, VIC. 3002

10 October 2006

The usual timing for assent involves submittingsa of bills passed that week to
the Clerk of Executive Council by midday on Frid@e bills are then assented to
by the Governor on the following Tuesday mornin@a&0 am, before Executive
Council meets. Variations to this process occuajfone of the Houses meets on
Friday and a bill is not passed in time to be ideldi on the list sent to the Clerk of
Executive Council; (b) a hill is large or passe lm the week and therefore cannot
be printed or proof-read in time for it time to eluded on the list sent to the
Clerk of Executive Council; (c) Executive Councibas not meet or meets on a
different day; or (d) there is some urgency reaqgiria bill to be assented to
immediately. The Governor usually giving the rogasent just prior to a meeting of
Executive Council, allows the Governor in Counoil in the following meeting of
Executive Council, immediately (a) set the commemaat dates of any of the Acts,
or part of any of the Acts, just assented to; d)dfake any regulations or Orders
in Council required for any of the Acts just assehntin. Both these actions can only
be taken after an Act has been assented to. Thk @aally attends the Governor’s
office at the Old Treasury Building in Melbourne the royal assent, but on other
occasions has attended Government House.

The process varies for the assent to the Annualrdypiation Bill. Under Joint
Standing Order 10 the Annual Appropriation Bill hbe presented by the Speaker
for royal assent® This is in line with the practice of the UK Parliant'* The
Parliament has not yet tested the process for mbtniroyal assent after a
referendum.

10 Joint Standing Orders (Vic) adopted by the Legise Assembly on 9 August 2006 and by the
Legislative Council on 22 August 2006 and operatidrom the first sitting day of the 56
Parliament (that is, 19 December 2006).

11 May, 239 edition, p 654.
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A short glimpse at the history of the royal asg@otess in Victoria shows that the
process set out above has not always been in pladhe early history of the

Parliament of Victoria, the governor came into tiegislative Council chamber to
give the royal assent. This extract from the Misuté the Proceedings of the
Legislative Council shows the very first bills astsel to in Victoria:

ROYAL ASSENT TO BILL — The approach of His Excelgnthe Governor
was announced by the Usher.

His Excellency the Governor came into the Counbi&@ber, and commanded
the Usher to desire the immediate attendance dfebeslative Assembly in
the Council Chamber.

Mr Speaker and the Legislative Assembly attendifig,Excellency was
pleased to assent, in the name of Her Majesty tlee@ to the following
Bills:—

An Act for defining the Privileges, Immunities, aRdwers of the Legislative
Council and Legislative assembly of Victoria resjpesty.

An Act for taking an Account of the Population.

The Royal Assent being read severally by the Giéithke Parliaments in the
following words :—

In the name and on behalf of Her Majesty, | assetitis Act.

HENRY BARKLY.
Governor.

Parliament Houses,
Melbourne, 28 February, 1857.

The Clerk of the Parliaments delivered to Mr Spe&aehedules of the Acts
assented to.

Mr Speaker and the Legislative Assembly withdrew.

His Excellency the Governor left the Council ChaniSe

When an appropriation bill required assent the Bgedrought that into the
Council chamber when the governor was to give aswerother bills, and the
governor then assented to the appropriation bifjetioer with the other bills
awaiting assert

This practice continued until 1878 when the Goversent a message to the
Council informing them that, following the advicétbe Attorney-General, he had
given assent to several bills at the Governmenit&df The advice said:

It is well known that in New South Wales, New ZemlaQueensland, and other
colonies, Bills are assented to by the Governar gsneral rule at the Government

12 Minutes of the Proceedings of the Legislative @miuVic), No 25, Wednesday 25 February 1857,
p 92.
13 See Minutes of Proceeding of the Legislative Cduhio 36, 15 July 1870, p 85.
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House or at the Government Offices, and in thegmres of the Clerk of the
Parliaments; but not in the presence of the Padidritself. In fact, the latter
practice appears to be confined to Victoria; amatehs precedent for such a course
in Victoria also.

| advise that His Excellency the Governor can lggahd constitutionally give the
Royal Assent at the Government Offices, or elsee/hterall Bills, except the
Appropriation Bill, presented to His Excellencytne Clerk of the Parliaments, for
Her Majesty’s assent, in pursuance of Joint Stan@irder XV. Such assent should
afterwards be notified by Message to both HousdZaofiament according to the
precedent above-mentioned and the practice in otiienies**

Following this advice the Governor then only gaseemt to bills in the presence of
the Parliament when the appropriation bill requiasdent or at prorogation. In 1906
the Governor did not attend the Parliament to moeothe Parliament, but he did
attend to give the royal assent to the appropriatitl."® In 1907 this process also
stopped and it appears that after that time theemav has assented to all bills
outside of the chambers and reported back to thesétovia message.

We have seen above that the clerk of the parliashente in the royal assent
process is set out in the joint standing ordeid, i) to certify that the bill has been
passed by both Houses (8 and 9) and to preseiilthé¢o the governor for assent
(10)X® However on the rare occasion when the royal aggeess is not a smooth
one, it is important to consider what exactly tbkeyresponsibilities and powers of
the clerk of the parliaments are.

May states ‘[w]hen bills...have been finally agreedbly both Houses, they await
only the Royal Assent to be declared to Parliamerid.from that sanction they
cannot be legally withheld? This statement has been used to claim that the
governor must assent to all bills presented. Howevenore sensible interpretation
is that it means that no one should prevent afioiin being presented to the
governor=? It could be argued that it is the role of the klef the parliaments to
ensure this. There are certainly Victorian examplethe clerk of the parliaments
presenting bills to the governor for assent evesugh he had been advised in

14 Minutes of the Proceedings of the Legislative @miluVic), No 58, Tuesday 22 January 1878, p
160. The Victorian precedent referred to occurretld64 and 1865 when Governor Darling gave
the royal assent at Government House ‘in conseguehkis inability to attend at the Parliament
Houses’. See Minutes of the Proceedings of thedlatijve Council (Vic), No 5, Tuesday 9
February 1864. And see Minutes of the Proceedifhgjsed.egislative Council (Vic), No 10,
Tuesday 31 January 1865. One wonders if Charlenavas ill or simply avoiding the latest
controversy in which he was involved. See The Aalitn Dictionary of Biography, Online edition,
http://www.adb.online.anu.edu.au/biogs/A040020b,hiewed 1 February 2007.

15 Minutes of the Proceedings of the Legislative @mki No 32, 21 December 1906, p 113.

18 Joint Standing Orders (Vic) adopted by the Legise Assembly on 9 August 2006 and by the
Legislative Council on 22 August 2006 and operatidrom the first sitting day of the 86
Parliament (that is, 19 December 2006).

17 May, 23rd edition, p 652.

18 Waugh, 2006, p 73.
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advance that the bill would not be assented® tSuch a practice prevents any
accusations being levelled against the clerk ofpidmiaments of withholding a bill
from the royal assent.

Two further actions that the Clerk of the Parliatsetook in 2005 when the
Governor temporarily withheld assent from a bilbyide a sound precedent for the
future. The Clerk of the Parliaments retained thedwaiting assent. While this
meant that he still had the responsibility of preisey it for assent in the future, it is
inline with the advice of May which states that]ils awaiting Royal Assent
remain in the custody of the clerk of the parliatsef! Secondly, as part of his
duties as an officer of the Parliament, the Clefkh® Parliaments advised the
presiding officers that assent had been withhelghpSrting the argument that the
Clerk of the Parliaments had done all he couldnisrhatter the President ruled:

I have ... discussed this matter with the Speakénet egislative Assembly, and
we are both satisfied that the Parliament has flilgharged its obligations in
relation to this bill. The Clerk of the Parliameptesented the bill for assent in the
usual manner...The Parliament has no power to ioeifie Governor giving his
assent!

A further concern for the clerk of the parliameigtsection 18 of th€onstitution
Act 1975 (Vic)— the manner and form provisions. These state'fiftathall not be
lawful to present to the Governor for Her Majestgssent any bill” which alters
certain sections of the Constitution unless thé H@ls been passed in a certain
manner. While the attorney-general’s certificatenfoons for the governor that
these requirements have been met, it is the cletheoparliaments who presents
most bills to the governor for assent, and theeefitie clerk of the parliaments
would also need to be assured that the mannercamdréquirements had been met.
Indeed an injunction was taken out against thekG¥¢the Parliaments in 1953 in
an attempt to prevent him presenting a bill to @wvernor for assent; the claim
being that the manner and form requirements hatberrn mef?

We now turn to consider the governor's role and @awin the process. The
Governor of Victoria is the Queen’s representative/ictoria. Prior to 1986 the
Governor's powers as the representative were bestoly implication or
committed through various letter patents and raysttuctions® Thus the power to
give assent to bills was implied but was restridgdroyal instruction. The royal
instructions of 29 October 1900, for example, ideld instructions for categories of
bills to which the Governor could not assent. Bitishese categories were reserved
for the assent of Her Majesty.

19 See the 1958 and 2005 examples below.

20 May, 23rd edition, p 652 — footnote 4.

21 Hansard (Council, Vic), 20 October 2005, p 1561.

22 McDonald v Cain1953] VLR 411. This is discussed further below.
2 Thomas, 1999, p 226.
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VII. The Governor shall not, except in the casagtieder mentioned, assent in
Our name to any Bill of any of the following classe

1. Any Bill for the divorce of persons joined tolget in holy matrimony.
2. Any Bill whereby any grant of land or money ther donation or gratuity may
be made to himself.

3. Any Bill affecting the currency of the State.

4. Any Bill the provisions of which shall appeacamsistent with obligations
imposed upon Us by Treaty.

5. Any Bill of an extraordinary nature and impoxtanwhereby Our prerogative or
the rights and property of Our subjects not regjidnthe State, or the trade and
shipping of the United Kingdom and its Dependenaiesy be prejudiced.

6. Any Bill containing provisions to which Our asséas been once refused, or
which have been disallowed by Us;

Unless he shall have previously obtained Our lasias upon such Bill through
one of Our Principal Secretaries of State, or tnteeh Bill shall contain a clause
suspending the operation of such Bill until thengigation in the State of Our
pleasure thereupon, or unless the Governor shadl satisfied himself that an
urgent necessity exists requiring that such Bilbbeught into immediate
operation, in which case he is authorized to asaegbtir name to such Bill, unless
the same shall be repugnant to the law of Englanishconsistent with any
obligations imposed upon Us by Treaty. But he isaasmit to Us by the earliest
opportunity the Bill so assented to, together withreasons for assenting theré&to.

Then in 1986 the Commonwealth and British Parlias@assed thAustralia Act
1986 which declared that the governor of each statdl db@ the Queen’s
representative in that stefeln effect it transferred the powers and functiohshe
monarch in Victoria to the Governor of VictoAaT herefore when th€onstitution
Act 1975 (Vicyefers to Her Majesty in section 15, any powerfuactions that are
related to that are exercisable by the governois therefore the governor who
gives the royal assent to bills. Section 7 of Alustralia Act 1986 (Cthalso makes
it possible for the Queen to give the royal asstéwould she be present in Victoria.
It appears that this has not occurred in Victorid that, in the UK, the Queen last
assented to a bill in person in Parliament in 1854.

The governor’'s power to assent to bills in the narhkler Majesty is fairly clear,
even if it is only an implied power; the governashbeen assenting to bills in
Victoria for 150 years. But does the governor hidnepower to withhold to assent
to a bill, that is, to refuse assent to a billt@delay the giving of assent? Waugh
argues that as section 15 of t@enstitution Act 1975 (Vic)mplies that each
component of the Parliament must give its consenthe passing of a law, it

24 Instructions passed under the Royal Sign ManuelSignet to the Governor of the State of Victoria
and its Dependencies, in the Commonwealth of Aliafr29 October 1900.

% Australia Act 1986 (Cth)section 7.

% Thomas, 1999, p 226-7.

2" Hood, 1973, p 100.
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therefore follows that each component can alsohwith that conserft Examples
are given below of bills where the governor hasetwwithheld or delayed assent
in Victoria. Also discussed below are situationsvinich a governor might wish to
withhold or delay assent and who should make secisins. Therefore, it seems,
no matter how uncomfortable it might make thoseoimed — ‘There has been a
breach of procedures in that a bill presented ® @overnor has been refused
assent® — assent can indeed be refused or delayed.

Some examples from other jurisdictions give andation of the other powers a
governor has with regard to the royal assent.dase in New Zealand a majority of
judges were of the view that royal assent did rastehto be given within a certain
time° The Supreme Court of Queensland ruled that abilld not be assented to
in part® In 1976 assent was withdrawn from a Commonweailthafier it was
realised that the bill had been presented to theefdor-General in error and had
not yet passed both Houses. Campbell, however sirtipa¢ once assent is given it
cannot be withdrawn; she allows only this one etioap?

Given the argument above, that bills are not autmelly assented to but that
assent can be withheld, consideration must be gwerho decides whether or not
a bill should be assented to. Is royal assent g@iathe legislative process or an
executive act? Can the governor act of his ownracoo must he act on advice?
Whose advice must or can the governor take?

The constitutional basis for royal assent in Vigtaives the immediate impression
that royal assent is part of the legislative preces

The legislative power of the State of Victoria $twe vested in a Parliament, which
shall consist of Her Majesty, the Council, and Alssembly, to be known as the
Parliament of Victorid®

In other words, royal assent is part of the ‘leise power’ of the State. This is
supported by the enacting words that were usedcis Antil 1986. ‘Be it enacted

by the Queen’s Most Excellent Majesty by and with advice and consent of the
Legislative Council and the Legislative Assembly®?..’

Twomey notes that based on these enacting wordstleaddefinition of the
Parliament in section 15 of ti@onstitution Act 1975 (Vig)it has been observed by
some Australian judges that a Governor is actingaasof the Parliament in giving

28 \Waugh, 2006, p 69.

2 Hansard (Vic), 25 October 2005, p 1626.

30 Campbell, 2003, p 11 refers$impson v A-G1955] NZLR 271.

31 campbell, 2003, page 11 refersRar Commissioner for transport; Ex parte Cobb aredL@
[1963] Qd R 547 at 548.

32 Campbell, 2003, page 11.

33 Constitution Act 1975 (Vickection 15.

34 See for example tHearliamentary Committees Act 1968 (Vic)
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assent and that assent is part of the legislatieeess>® Such an argument is
further supported by the fact that, in Victoriag tiovernor used to give his assent in
one of the legislative chambers of the Parliament.

It could be argued then, that when giving the rasdent the governor should act
on the advice of the Assembly and Council and ihtéte two Houses pass a bill,

they are advising the governor to assent to ithSucargument fits neatly with the

principles of representative democracy. The peopMictoria elect representatives

to parliament to make laws on their behalf. Thenefohen it comes to part of the
law making process, the governor should take thecadf these representatives.

This certainly seems to be the view of Dr J DavisQdughey, who was Governor
of Victoria between 1986 and 1992. In discussirggdbnstitutional responsibilities
of a governor he touches on the subject of the mavegiving the royal assent and
writes:

He does so not on the request of the Premier,dnglwaited upon by the Clerk of
the Parliament. What is being enacted is the lath@fand, which has come
through Parliament. For better or for worse, thepbes representatives have
passed this legislation. The Governor, in affixinig signature to the bills presented
to him, is not simply reinforcing the power of thevernment of the day. He is
recognising the authority of the Parliamé&ht.

Twomey records an example from New Zealand from 18&0s where the
Governor-General was advised to refuse giving regakent because the ministers
objected to the way the bill had been amended.Atweernor-General ignored this
advice and assented to the bill. ‘He considered thiisters were entitled to
oppose the Bill during its passage through theid&adnt, but nor at the stage of
assent?’

However, following the commencement of tleustralia Act 1986 (Cth)the
enacting wording was changed to simply say ‘Thdidaent of Victoria enacts
...”*® and a new section 87E was added toQbestitution Act 1975 (Vic)

87E. Advice to Governor

Where the Governor is bound by law or establisleiitutional convention to act
in accordance with advice —

(a) the Executive Council shall advise the Govenrothe occasions when the
Governor is permitted or required by any statuetber instrument to act in
Council; and

35 Twomey, 2006, p 581.
36 McCaughey, 1993 p 3.
%7 Twomey, 2006, p 584.
38 See for example tHearliamentary Committees Act 2003 (Vic)
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(b) the Premier (or, in the absence of the Prerttier Acting Premier) shall tender
advice to the Governor in relation to the exerofthe other powers and functions
of the Governof?

Waugh argues that because of section 87E it ig/ ‘deubtful’ that the governor
acts on the advice of the Parliament when givirsgraisbecause the section implies
that if the governor is to receive advice, it memne from either Executive Council
or the premief’ We need to ask, when it comes to giving the ragakent, is that
one of the occasions when the ‘Governor is boundldwy or established
constitutional convention to act in accordance \aitlice’?

Certainly many commentators on the issue arguetkigagovernor acts on advice
when giving the royal assent to bills. In BritaBpgdanor explains, it would be
wrong for the sovereign to be making personal jutg® calls when it comes to
giving assent because that could involve the siyerie controversy. ‘Thus the
principle that the sovereign speaks and acts oradlvice of his or her ministers
serves to shield the sovereign from responsibsiitghat criticism of the sovereign’s
government is directed not at the sovereign bumatisters.** Writing on the
Commonwealth Constitution in 1902, Moore asserteat twhen it came to the
governor-general giving royal assent he or she Ibeaguided by ‘Royal Instruction
and the advice of his Ministers’ and ‘ought to aotthe advice of his Minister§’.
Richard McGarvie, Governor of Victoria between 1981 1997 argued, while he
was Governor, that whether exercising power on lbadfathe Queen, amongst
which he included giving royal assent, or actinglemhis or her own right, the
governor acts on the advice of the ministers. Thlg exception he allowed were
the reserve powers, of which more IdfeEnid Campbell, writing specifically about
the royal assent to bills in 2003, stated withotguaenent ‘[b]y constitutional
convention, the discretion of the vice-regal repngstives to assent to Bills or
withhold assent is exercised on ministerial adift&dost recently, Waugh, writing
in 2006 on a specific instance in Victoria whenranpier advised a governor to
delay the royal assent, argued ‘[i]t would be anlooms if this, alone among all the
powers of the Governor, were a subject on whichisfiins cannot give advic&’

Under section 7(5) of thAustralia Act 1986 (Cth)if the Queen were present in
Victoria and were to exercise her right to givealogissent to a bill she would be
advised by the premier. It makes sense to imadiae the rest of the time, the

39 Constitution Act 1975 (Vigkection 87E inserted in 1994 by tBenstitution (Amendment) Act
1994 (Vic)

0 Waugh, 2006 p 70.

41 Waugh, 2006 p 70 quotes V Bogdaritie Monarchy and the ConstitutioBxford, 1995, pp66—7.

42 W Harrison Moore, The Constitution of the Commeaith of Australia, London, John Murray
Albemarle St, 1902, www.setis.library.usyd.edu.alafuary 2007, p 95.

43 McGarvie, 1997 p 132.

4 Campbell, 2003, p 10.

5 Waugh, 2006, p 70.
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premier could advise the governor on the same rséft€urther, the principles of
responsible government support the concept thagdliernor gives the royal assent
on the advice of the executive, either Executivaur@ad or the premier. The
governor should not take action of his own accdmdt, rather be advised by the
ministers who are responsible to the parliamenttanough the parliament to the
people?’

If we accept the arguments above and agree thagavernor acts on the advice of
the executive when giving the royal assent, we rieembnsider next who precisely
should give that advice and whether or not thecalis binding. If we follow the
argument that the constitutional basis for royakasin Victoria is section 15 of the
Constitution Act 1975 (Vigyoyal assent is a power of the Queen and theréfoa
power of the governor as the Queen’s representaia not a power of the
Governor in Councit® Therefore, taking section 87E into account, ragsent is
an action of the governor, on which the premier gy advice. Close attention
must be paid to section 87E however. It does ngt $a these situations, the
governor must act on the advice of the premierstdad it directs ‘the
Premier...shall tender advice’. Having establishedasgument for allowing the
premier to give advice on the subject of royal agsge need to investigate whether
or not the governor is obliged to follow this adwic

McCaughey, on advice to the governor in genergljes:

It says nothing about the obligation of the Govemdways to accept that advice. It
implies, correctly as | think, that the Governoosld not act, presumably on an
important or serious matter, except after receiadgce. It is quite wrong to
suggest that the clause says what the Governordn@$t

Whereas McGarvie explains: ‘It is best to think aifvice from Ministers as a
mandatory request because the Governor must fatloW

It is interesting to see that two governors of Wi, within 10 years, held such
different opinions. It seems the issue has not loeemprehensively tested and is not
settled. Generally, however, it is considered Wia¢n the governor acts without, or
contrary to, advice, he is using his reserve powdGarvie explains when a
governor might consider using the reserve powet.cdn be exercised in
extraordinary or emergency circumstances without,contrary to, ministerial
advice in order to prevent the democratic systemmfbeing abused”

46 Waugh, 2006, p 70.

47 Green, 2006, p 14.

48 Waugh, 2006, p 70.

4% McCaughey, 1993, p 4. McCaughey is actually réfgrto the wording of the letter patent that set
up the Executive Council. THeonstitution Act 1975 (Viayas only updated in 1994 to include
section 87E, which is the section on advice toGbgernor. The wording, however, remains almost
unchanged.

0 McGarvie, 1997, p 131.

51 McGarvie, 1994, p 51.
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In Victoria the reserve powers are not codified brg usually seen to be those
involved with appointing or dismissing the premard dissolving or refusing to
dissolve the parliament.But Green argues for a broader use of these powers
explains that if it is within a governor’s resempeawer to dismiss a premier who has
acted illegally it makes sense that the governauldvalso be able to take the ‘less
serious step of declining to accept advice from Ehecutive Council to do
something which is unlawfuf®

The decision of the governor on whether or notaiow advice tendered on the
giving royal assent would perhaps depend on thetsiin at hand. It is therefore
worth considering the circumstances in which it imige desirable for the governor
to do anything other than give immediate asser bill. These include situations
when the bill has not been validly passed or isawful or for the sake of good

democracy. Alternatively a premier may advise agfa@issenting to a bill for policy

reasons; the government may not agree with theobillhere may have been a
change of government since the bill was passed.

Under section 18 of the&onstitution Act 1975 (Vickertain sections of the
Constitution can only be altered if the amendingidation is passed with an
absolute or special majority or approved at a sgfégum. The Constitution actually
says that it is ‘not lawful’ to present such biitsthe governor if they have not been
passed as required. Alternatively a bill might bensidered unconstitutional,
perhaps not in the spirit of the Australian Cowmsiitn or acting in some way
against the rights set out in the recently commeé®@earter or Human Rights and
Responsibilities Act 2006 (VicJwomey argues that in such situations, providing
the attorney-general’s certificate were attach#uk ‘appropriate course is to give
assent and leave the determination of any leggluthsto the courts, rather than
usurp judicial power by determining whether a Bls been validly passetf'.

Indeed there have been several cases where this bawe been willing to consider
such matters but there is some uncertainly about whether atahould intervene
before the bill has been given the royal assemffter. Based on precedent it would
seem that such cases can be heard before the goassents to the bilf. But
based on the judgement of the High Cour€ormack v CopeCampbell explains:

... the High Court of Australia has made it fairlaipl that, even if a court has
jurisdiction to intervene prior to completion oktlegislative process, it should

52 Thomas, 1999, p 228.

53 Green, 2006, p 15.

5 Twomey, 2006, p 586. She also quotes the feddtainey-General, who, while considering that an
amendment in the bill was unconstitutional, stilised the governor-general to give his assent.
‘The Attorney-General responded that for ministeradvise the withholding of assent on the
grounds that a provision was unconstitutional wdagdo “usurp the functions of the High Court”.’
p 594.

5 Twomey, 2006, p 586 and Campbell, 2003, p 12.

56 McDonald v Cain1953] VLR 411 and see Twomey, 2006, p 586.
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ordinarily not do so. Rather, it should await chafje of the validity of a statute
which has received the Royal Assént

It is also possible to imagine a situation in whibke executive of the day did not
agree to a bill which had been passed by the paelig, for example, if government
members were given a free or conscience vote aedrdbult was not as the
executive had expected or wished. Alternatively mamity government might
disagree with a bill passed on its watch. In sutllagons, Twomey argues that
there would be no legitimate grounds for ministedsising against assetitShe
suggests that if the royal assent were withheldoiild most likely result in ‘a vote
of no confidence and a reassertion of the willkaf Parliament®? In addition she
argues that the executive would probably not adag&inst assent as they would
not want to draw attention to the fact that theishes had not been upheld by the
House; it might be seen as a vote of no confidéhce.

Alternatively, if there was a change of governmdhtis conceivable that the
ministers of the new government might wish to agl¢fe governor not to assent to
a bill passed before it took pow&rTwomey argues that it would be preferable,
from a process standpoint, for the new governmemtbdtead amend or repeal the
Act.®? In Victoria many laws commence on the day or digrahey receive the
royal assent, giving a government no time to passnaing legislation. In this case
Twomey condones advising the delay of royal assergive the Parliament an
opportunity to consider annulling the offendingisation®®

It the cut and thrust of politics, however, it iasg to imagine a government
trying to bluff its way through the very actions dmey is advising against.
Lindell certainly appears sceptical of a governnfeliowing convention or doing

the right thing when it comes to giving advice abmyal assent to a bill it did not
agree with. In response to a claim that dicta ewissupport of the view that there
is a clear convention that the Executive Councilsimadvise the Vice-Regal
representative to assent to Bills that have padtedugh the Houses of
Parliament* he states

57 Campbell, 2003, p 12.

%8 Twomey, 2006, pp 600-1.

% Twomey, 2006, pp 600—1.

5 Twomey, 2006, p 592.

51 This is unlikely to happen in Victoria, followirgchange of government after an election, as any
bills requiring royal assent are presented to theegnor well before the election. Such a situation
has more of a historical feel where a ministry thst confidence of the Assembly and the governor
simply appointed a new premier who did have thesttp In the current era of strong party politics
such as situation is unlikely to occur.

52 Twomey, 2006, p 598.

 Twomey, 2006, p 598.

54 Lindell, 2003, p 139, footnote 13
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‘In the view of the author the true test for théstence of such a convention can
only arise where a minority government holds officel legislation has been
passed against the wishes of such a governtfent'.

Finally it is possible to image a governor wantitag refuse to give assent on
ideological grounds.

The Governor’s main responsibility is to do alltthan be done to ensure that
Victoria’s democracy works. Democracy requires steay including elections,
Parliament, Government and Courts. It also requiresttitudes that are essential
to its working — that the great majority of citizehave confidence in their
community and its democracy, a respect for othedstheir rights and just
interests, and a readiness to accept and comgiytigir responsibilities and the
decisions of the organs of democracy mentioned&ifov

If a governor asked to give the royal assent tdldahat went against those pillars
that he or she was supposed to support, coulddhergor refuse to assent to the
bill? Or alternatively, if a governor were advistd refuse assent in one of the
policy situations above, could a governor, seeir@nsan action as being contrary to
democratic principles or likely to damage the cdefice of citizens in the
democracy, act against such advice and give thal ragsent? In Australia a
governor is probably not justified in acting in Bug manner ‘because laws that
subvert the Constitution or the system of respdasibd representative government
are capable of being held invalid by a cofift’.

It is interesting to briefly consider what the irigations would be, if a governor did
act against the advice of the premier.

If the Premier’s advice were wilful or injurious tiee office of Governor, and the
Governor had to refuse, that would be a seriousemtdtr the Premier, who would
possibly have to face the consequences at the loditiols people if his advice were
ever made known. If the Governor were stubbornigmhore the Premier’s advice
on an important matter, that would have seriouseguences for him, should the
Premier wish to take the matter furttir.

It is difficult to imagine much of a public outcif the governor where asked to
delay assent for a few weeks while the governméended to some technical,
legal or amending details in the background, aswllesee in the recent Victorian
example below. However, perhaps following a pditic charged debate ending in
a free vote or vote against a minority governméme, public attention might be
captured and the premier and governor would neée twvare of the consequences
of their actions if they did anything other thasergting to the bill in question.

5 Lindell, 2003, p 139, footnote 13.

56 The Role of the Governor of Victoria, publishgdtbe Office of the Governor, 1994. Melb., p 4.
7 Twomey, 2006, p 591.

%8 McCaughey, 1993, p 4.
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While it is valuable to academically debate whadns is not constitutional when it
comes to advising the governor on the giving of ritneal assent, it is worth also
examining what has happens in practice in Victeriaactions taken, advised and
followed as part of the everyday work of clerksygmors, the Executive Council
and their staff. Twomey makes the astute obsenvatiat parliamentary officers
and officials from the Governor's Office usually ieathe opposite view to

academics when it comes to the issue of advisiagtivernor on the royal asséht.

Since the 1860s the Executive Council has beersiagyvihe governor of Victoria
to assent to bill&> Twomey reports that on 12 June 1996 the Execufivencil
issued a standing instruction to the governor teristo each bill, which was
accompanied by the attorney-general’s certifi¢atét. would appear that the
practice of advising the governor to assent testiikgan early in the Parliament’s
history, when the Governor of the time took twdshito which he had been asked
to assent, to an Executive Council meeting and tsotng advice of the Executive
Council on whether or not he should assent to illeib question’

A snapshot of the opinions of clerks taken in 18%é4rs another opinion entirely.
At that time the Clerk of the Parliaments in VidééoMr McLachlan, was preparing
for the royal visit and the possibility that the €@m would give her assent to bills
while in Victoria. He wrote to each parliament imgralia, New Zealand and Great
Britain, asking whether the governor must seekatihéce of the Executive Council
before assenting to bills. He explained his ownwi the matter:

I hold the view that His Excellency, although hestnseek the advice of his

Executive on matters of administration, is not ieglito seek their advice on Bills

submitted to him for assent. He complies with hiy& Instructions in seeking the
legal advice of his law officers of the Crown, nayrthe Attorney-Generd’

The responses from his fellow clerks are quite aatipfand include: ‘At no stage
does the Governor-General seek the advice of appedthe Executive Council?

5 Twomey, 2006, p 593.

® waugh, 20086, p 71. Minutes of the Executive Cduhduly 1860 to 21 January 1862, for example
9 July, 25 July and 3 September 1960. In eachtt&s&overnor informs the Executive Council that
he has received certain bills for the royal asaedtthe Executive Council then advises him to
assent to the bills (or occasionally to reserventfar Her Majesty’s assent, see 17 September
1860). Circa 1954 memo from the Clerk of Execu@®aincil to the Governor (file: Royal Assent
to Bills): ‘It has been the practice in this Stadeannounce at meetings of the Executive Council:-
“His Excellency is advised to give Royal Assenthte following Bills”.” 1984 Minutes of
Executive Council: ‘His Excellency was this dayuesgted to give the Royal Assent to the
following bills:-".

" Twomey, 2006, p 583.

2 Circa 1954 memo from the Clerk of Executive Cdkiecthe Governor (file: Royal Assent to Bills).

3 Letter from Mr McLachlan, Clerk of the Parliamerind Clerk of the Legislative Assembly,
Victoria, 25 January 1954 (file: Royal Assent tdiBi

74 Letter to Mr McLachlan, Clerk of the Parliameatsd Clerk of the Legislative Assembly, Victoria,
from F C Green, Clerk of the House of Represergat®8 January 1954 (file: Royal Assent to
Bills).
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and: ‘...the question of whether the Governor shaulghould not assent to any
Bill has absolutely nothing whatever to do with Beecutive Council ..

The only dissenting voices come from England whiliee Queen, in giving her
Royal Assent to Acts of Parliament, does not depaathy way from the convention
that the Queen acts on the advice of her Minisfeasid South Australia where the
Executive Council recommends assent but the Clldtktliat the governor was not
obliged to follow the advicé.

We now turn to consider examples of problems thateharisen with the royal
assent process in Victoria. Since much of parligargrpractice in Victoria is based
on precedent, we need to know what those precedentsn the first decade of the
Parliament of Victoria the Governor withheld theyabassent from at least two
bills. On 24 November 1857 His Excellency Henry lgarwithheld assent fromn
Act to assimilate and simplify the Oaths of Quedifion for Office, and to
recognize and establish in Victoria the right ofsalute civil equality of all Her
Majesty’s subjects irrespective of religious beffeAn explanation for this action
was given immediately thereafter in the AssembRhe bill in its present form,
implied that civil liberty, irrespective of religis creed, had not previously existed
in this colony, and His Excellency was not prepartedffirm that proposition’®
However this reasoning appears no to have beemptectby the other
members. For example:

He thought that the excuse made by the hon. geatidor the postponement of the
royal assent was a very lame one for the measemezkto be simply postponed
because the terms of it threw a doubt on the fettdome of Her Majesty’s
subjects had not always enjoyed civil liberty iprestive of religious beliet’

Some debate then followed about whether the Govédraod withheld assent of his
own accord or had followed the advice of his mavst The general consensus
seemed to be that the Governor acted on the ad¥ibés ministers and that this
made the Government look foolish having introduttezlbill in the first placé® It

is difficult to judge from this distance whetherntig Barker was simply protecting
the reputation of his queen or whether the Govenmiwas playing politics.

7S Letter to Mr McLachlan, Clerk of the Parliameatsd Clerk of the Legislative Assembly, Victoria,
from H Robins, Clerk of the Legislative Assembl\§W 28 January 1954 (file: Royal Assent to
Bills).

78 Letter to Mr McLachlan, Clerk of the Parliameatsd Clerk of the Legislative Assembly, Victoria,
from F W Metcalfe, Clerk of the House of CommonBebruary 1954 (file: Royal Assent to Bills).

T etter to Mr McLachlan, Clerk of the Parliameatsd Clerk of the Legislative Assembly, Victoria,
from G D Combe, Clerk of the House of Assembly SPebruary 1954 (file: Royal Assent to
Bills).

8 Minutes of the Proceedings, No 90, 24 Novembé&718 310.

® The Victorian Hansard, Vol 2, 24 November 1857398.

8 The Victorian Hansard, Vol 2, 24 November 1851398.

81 The Victorian Hansard, Vol 2, 24 November 1857 1898—1400.
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Less that a year later, on 4 June 1858, the Gowevitbheld assent from another
bill — An Act to shorten the duration of the Legislatissémbly? An explanation
for this was given immediately afterwards, durihg tGovernor’'s address to the
Parliament upon prorogation:

The Bill for shortening the duration of Parliamerds passed by the Assembly
without the concurrence of a majority of the whidieuse. | have been advised that
such a majority was necessary under the Constitétat, and that it was also
requisite that it should be reserved for the sigaifon of Her Majesty’s pleasure.

To have transmitted to the Secretary of State laxBiich had been irregularly
passed, would have been to incur the risk of haiirefurned to me for re-
introduction. As means of avoiding this delay, Véaisallowed it, with a view to
its early introduction in the ensuing Session. tAould not take effect, even with
the present Parliament, until the end of next yiés,delay will be of no
consequence, and it can be re-enacted, resenedeegived back from England,
long before the earliest possible period for itsration can aris&’

Interestingly, given some of the other examples Hisre, this pronouncement
seemed not to have resulted in any complaint inctteanbers. Presumably in this
instance the Attorney-General did not provide thetificate stating that the bill was
lawful and the Governor therefore took the sens#aion of withholding assent.
Perhaps the politics had been played out in thembsy in not passing the bill with
an absolute majority and so no political interfeenvas required at the stage of
royal assent.

In April 1953 an injunction was taken out agairist Clerk of the Parliaments to
prevent him from presenting or attempting to présée bill for An Act to be
known as thélectoral Districts Act 1953nd against the ministers of the Executive
Council preventing them from getting or attemptiogyet the Governor to assent to
the bill. The plaintiffs, two members of the Assdmlargued that the bill was one
that should have been passed by an absolute ryajbrippears that at that time the
manner and form provisions of the Victorian Consiitn were even more
confusing than they are today. When the matterheasd the Court ruled in favour
of the defendants and the bill was duly presenbedfid given the royal assent. In
the course of proceedings the Court ruled, basetrethowan v. Pede(1930) 31
SR (NSW) 183 among others, that it had the jurtgmticto interfere in the royal
assent process as assent did not occur ‘withirfabe walls of Parliament’ and
therefore they were not interfering with the powiersunities and privileges of the
Parliament?

82 Minutes of the Proceedings, 4 June 1858, p 122.

83 Minutes of the Proceedings, 4 June 1858, p 123.

84 McDonald v Cain1953] VLR 411, Gavan Duffy J, p 419. It is intstiag to consider if the Court
could have come to the same conclusion if the m®oé giving the royal assent in the Council
chamber had not come to an end in 1878.



60 Kate Murray APR23(2)

Initially, as part of this process, a writ was iguagainst the Clerk of the
Parliaments seeking a declaration against the meggen of the bill for royal
assent® The Executive agreed to withhold assent untilrttzgter had been hedfd
but apparently the Clerk of the Parliaments wasomiortable with this
arrangemenit’ He wrote to the Speaker advising ‘[t]he issuehefwrit appears not
to impose any legal restraint on me in carryingtbetduties imposed on me by the
Joint Standing Orders of both Houses’ and that laened to present to bill for
assent? An order was therefore made preventing the Clétke Parliaments from
presenting the bill for assent until the heafihgfter the hearing and after the bill
had been assented to, the Clerk of the Parliammyai wrote to the Speaker
advising of the outcom®. In this situation it appears that the Clerk of the
Parliaments acted appropriately — attempting t@gmeto bill for royal assent and
not following the arrangements of the ExecutiverhBps in this situation the
Premier would have been justified in advising thev&@nor to withhold assent to
avoid any difficulties that may have arisen had @wairt found that the bill should
not have been presented for assent.

The Police Offences (Trap-Shooting) Bill, which wasmake trap shooting illegal
from the day of assent, was introduced in the Cibumdate 1958. The Premier,
who had voted against the bill, clearly had somecems about the bill
immediately coming into operation. He reminded twise: ‘Possibly a number of
gun clubs have arranged fixtures covering the @hes—New Year period” The
morning after the bill was passed in the Assemtiig, Herald reported that the
Premier had announced that the bill would not rex#ie royal assent until the new
year® It seems that assent was delayed by the Prenseuating the Attorney-
General to withhold his certificaté. The Clerk of the Assembly appears to have
had some concerns at the time as to whether tlicwmstitutional’ and he was not
the only one. A privilege motion was immediately wved and debated in the

8 Hansard (Vic), vol 241, 15 April 1853, p 772.

8 Electoral Districts Bill 1953 — Proceedings hadtie Supreme Court of Victoria in the cases J G
B McDonald and K Dodgshun ,Plaintiffs, and H K Mch&n, Defendant, in Action No 553; and J
G B McDonald and K Dodgshun, Plaintiffs, and JohairCand others, Defendants, in Action No
554, Parliamentary Paper No 37, 1953, p 34, AffidafiP Moerlin Fox.

87 Electoral Districts Bill 1953 — Proceedings hadtie Supreme Court of Victoria in the cases J G
B McDonald and K Dodgshun, Plaintiffs, and H K Mchi&n, Defendant, in Action No 553; and J
G B McDonald and K Dodgshun, Plaintiffs, and JohairCand others, Defendants, in Action No
554, Parliamentary Paper No 37, 1953, p 30, Affidafid G B McDonald.

8 Hansard (Vic), vol 241, 15 April 1853, p 772.

8 Electoral Districts Bill 1953 — Proceedings hadtire Supreme Court of Victoria in the cases J G
B McDonald and K Dodgshun ,Plaintiffs, and H K Mch&n, Defendant, in Action No 553; and J
G B McDonald and K Dodgshun, Plaintiffs, and JohairCand others, Defendants, in Action No
554, Parliamentary Paper No 37, 1953, p 14.

% Hansard (Vic), vol 241, 15 April 1853, p 830.

! Hansard (Vic), vol 256, 2 December 1958, p 2208.

92 Hansard (Vic), vol 256, 3 December 1958, p 2245-6

% Legislative Assembly (Vic) file, Royal Assent tielver.

9 Legislative Assembly (Vic) file, Royal Assent telver.
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Legislative Council, with the mover noting ‘If Piament passes a measure, is the
will of the Parliament to be flouted by the Prerfiiéf While the privilege motion
was defeated along party lines it is clear thatehsas grave concern for the
precedent that was being established.

The failure to proclaim this measure may be reddyiharmless inasmuch as there
are no serious consequences flowing from it, boray well be that because a Bill
not being proclaimed by the Government, grave apumeseces could ensue. |
suggest that a precedent should not be establi§hed.

This delay of the royal assent seems to have cetuon purely political and
populist grounds, with the Premier not wanting @@vernor to immediately assent
to the bill because ‘[iJt would be like banning fball a week before the grand
final.”®” Further, the method used to delay assent doesedndeem to be
unconstitutional and against the axiom that bitiannot be legally withheld’ from
royal assent®

In 1984 two bills amongst a list of 19 did not reeethe Attorney-General's
certificate in time to get royal assent on Tues?l@\November 1984. This caused a
flurry of activity for the Assembly’s procedure wiér as he established how the
Acts should be numbered if two from the list weot to be assented to. While there
was no scrutiny in these cases, probably becaesentiititude of bills passed at the
end of the session were assented to over a pefiageks and the Assembly was
dissolved and an election held before Parliamerit again, the notes from time
indicate that the Government of the day was agtivelolved in the assent process.

The reason submitted for the holding over of$lsdordinate Legislation (Review
and Revocation) Ad984 was that the Attorney-General wished to disaertain
related matters with the Treasurer. The reasonlisapfor the holding of th&ilms
(Classification ) Actl984 was that the Attorney-General wanted to éintthow
long it would take for the Act to be printéd.

Neither explanation seems reason enough to justifiholding the Attorney-

General’s certificate. When it appeared that asa@stto be delayed for a further
week because the Attorney-General’s certificate $t@tl not been issued it was
explained that ‘it was being withheld on instruatiof the Premier: Assent,

however was not further delayed and nothing furtteene of it. Again the delay
seems to be orchestrated by delaying the presemtafi the attorney-general’s
certificate. A more constitutional approach woultblgably have been for the

Premier to directly advise the Governor to withhassgent.

% Hansard (Vic), vol 256, 3 December 1958, p 2246.

% Hansard (Vic), vol 256, 3 December 1958, p 2251.

" The Herald, as read into Hansard (Vic), vol Z5&ecember 1958, p 2246.

% May, 23rd edition, p 652.

9 Memo to Clerk of the Parliaments, Mr J H Camplrelin the Procedure Officer Neville Holt, dated
21 November 1984, Legislative Assembly (Vic) fiRoyal Assent held over.

190 Memo to Clerk of the Parliaments, Mr J H Camplrelin the Procedure Officer Neville Holt,
dated 29 November 1984, Legislative Assembly (¥lie) Royal Assent held over.
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In late 2005 royal assent to the Racing and Gamiicis (Amendment) Bill was
delayed for six weeks. The Clerk of the Parliamamitglly presented the bill to the
Governor on 11 October 2005 and at that meetingGleek of the Executive
Council read out advice from the Premier to the @pwr, advising that the
Governor should not sign the Racing and Gamblings A&mendment) Bill. The
Clerk of the Parliaments was informally told thasent would be delayed for six
weeks and this information was later confirmed lejter. The Clerk of the
Parliaments advised the Presiding Officers thabitidnad not been assented to and
they informed their respective Houses at the tinhewthe royal assent of bills is
usually announcetf’ The proposed delay in assent received some signffi
attention. In the Parliament, members took poifitsrder° asked questions to the
Premier and other membéf$ spoke on the issue during the grievance debatein
Assembly:®* and in the Council moved an urgency motion oniskaé® and later

a motion condemning the GovernmélitMedia attention included a range of
newspaper articles and a segmenstateline(Vic).!*’ All this scrutiny was divided
between concern that assent could be delayed:

By advising the Governor to withhold assent witheegking parliamentary
authority to change the commencement date of theh® Premier has
circumvented all the established procedure seinddictoria’s constitutional
arrangement¥’®

and a desire to uncover some political intrigueiteiwhy the delay was needed:

I refer the Premier to the racing minister’s claoday that Racing Victoria
requested the six-week delay for royal assentegdbing and gambling bill. Given
that Racing Victoria categorically denied this miawill the Premier confirm that
the decision to delay the bill was at the requéstmongst others, the Tasmanian
Labor Premief?®

In a letter to the Speaker and President, the Rrezmplained the delay as follows:

The government elected to advise the Governorfier dee assent to the bill once
it was brought to the attention of the governmafter the bill passed through
Parliament, that there were significant compliaissees with a group of
stakeholders with respect to that new enforcemegitre. The government

101 v/otes and Proceedings (Vic), No 139, 18 Octob@&52(p 848.

192 Hansard (Assembly, Vic), 18 October 2005, p 144ahsard (Council, Vic), 20 October 2005, pp
1501-2.

103 Hansard (Assembly, Vic), 19 October 2005, pp 18dd 1517; 20 October 2005, pp 1616 and
1620. Hansard (Council, Vic), 19 October 2005, gpéL-7.

104 Hansard (Assembly, Vic), 26 October 2005, pp 1768

105 Hansard (Council, Vic), 25 October 2005, pp 1626-¥he motion was defeated along party lines.

198 Hansard (Council, Vic), 23 November 2005, pp 2ZB-The motion was defeated along party
lines.

197 Herald-Sun 20 October 2005, p 2; 21 October 2005 pra@.Age 28 October 2005; 16 November
2005, p 7; 1 December 200Statelineg ABC, broadcast 28 October 2005.

198 Hansard (Council, Vic), 25 October 2005, p 1626.

109 Hansard (Assembly, Vic), 20 October 2005, p 1620.
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considers that the delay is appropriate, to enthiatethose stakeholders are given
every opportunity to bring themselves into comptamwith the new regime before
it commences™®

The Act was due to come into operation on the dégr dhe day on which it
received the royal assent.

In this situation the Premier took the more widabcepted action of advising the
Governor to delay giving his assent, rather thgimdgrto delay assent through some
other means such as withholding the Attorney-Gdisecartificate. Based on the
Premier’s explanation for the delay, the delay seesasonable — it would not be
good government to introduce legislation that tbhenmunity could not comply
with. However it does lead the observer to asloifis alternate action could have
been taken, for example could the Governor instéade recommended
amendments to the bill under section 14 ofG@eastitution Act 1975 (Vighanging
the commencement date of the bill. One is alsoNefidering why the Government
did not realise sooner that there would be a proliéth compliance with the new
laws; after all it was a Government bill and wasseal with general support from
the opposition parties?!

The royal assent process is clearly not as stifaigidrd and controversy free as
one might expect. The process for assenting ts hils even changed during the
150 years of the Parliament of Victoria. Assent bandelayed or refused which
brings a multitude of further complications. Whhéstory shows that clerks and
members of parliament might feel that royal asserd matter for the governor
alone and should not be interfered with by the ettee, history also shows that the
executive has regularly participated in the roysdemt process. Executive Council
has given advice on assenting to bills, premietsatorney-generals have delayed
the attorney-general’s certificate and the prerhaat advised the governor to delay
royal assent. Academic consideration of the issueot conclusive but generally
seems to support the contention that the premier advise the governor to
withhold the royal assent. Few decisive precederits that set out on what basis
this advice can and should be given and even maglgmatic is whether or not
the advice must always be followed. One would httyz# good governance will
rule such decisions in the future, but the precedehthe past do not always set the
best example and sometimes despite our best iotsnpiolitics interfere with doing
the ‘right’ thing. In such a world, it is probalhest that the clerk of the parliaments
and the governor do everything they can to as<ae hills are assented to and
leave the politics to the politicians. A

110) etter was read out by the President. Hansardf€lbwic), 24 November 2005, p 2301.
1! Hansard (Assembly, Vic), 13 September 2005, pps82B831.
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