Senate Standing Committee on Legal and
Constitutional Affairs: Rights of the Terminally
Il (Euthanasia Laws Repeal) Bill 2008

Editor’'s note: In 1995 Commonwealth government stepped in andtefédy
repealed the radical Act passed by the Northerntdgr Government which had
legalised euthanasia in that TerritoRights of the Terminally [ll Act 1995).

The debate in the Commonwealth parliament at tivet had been passionate and
moving on both sides of the issue. Euthanasia mesraie of the most controversial
issues of public policy and personal morality.

For these reasons | have included in this editidh@journal an abbreviated,
edited version of the 2008 Senate report on thatRigf the Terminally IlI
(Euthanasia Laws Repeal) Bill 2008 (Bill), a biltioduced by Green’s Senator
Bob Brown which proposed to repeal thethanasia Laws Act 199%th) and
thereby allow the Northern Territory, the Australi@apital Territory and Norfolk
Island to make legislation permitting voluntaryanasia. For the full report with
examples of many submissions and detailed closatgreents from the members
of the committee, please see www.aph.gov.au/SENédramittee/legcon_ctte/
terminally _ill /report/d03.pdf -

Chapter 1 — Introduction
Purpose of the Bill

11 On 12 March 2008, the Senate referred thetRighthe Terminally I
(Euthanasia Laws Repeal) Bill 2008 (Bill) to then8& Standing Committee on
Legal and Constitutional Affairs for inquiry andpmt by 1 May 2008. On 18
March 2008, the Senate agreed to extend the ragattte to 23 June 2008.

1.2 The BIll, a private senator’'s bill introducdsy Senator Bob Brown,

proposes to repeal thHeuthanasia Laws Act 199{Cth) and thereby allow the
Northern Territory, the Australian Capital Terrigoand Norfolk Island to make

legislation permitting voluntary euthanasia. Itoafgoposes to revive the Northern
Territory Rights of the Terminally Ill Act 1995
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Chapter 2 — Overview of the Bill

2.1 Clause 3 of the Bill states that the objedhefBill is:

... in recognising the rights of the people of #hestralian Capital Territory, the
Northern Territory and Norfolk Island to make lafes the peace, order and good
government of their territories, including the figh legislate for the terminally ill,
to repeal thé&cuthanasia Laws Act 199¥hich removed that right.

2.2 Schedule 1 of the Bill contains two items. Tingt item would repeal the
Euthanasia Laws Act 199th) (Euthanasia Act). The second item aims store
the Northern Territory (NTRights of the Terminally Il Act 199RTI Act), stating
that:

To avoid doubt, the enactment of the Legislativeeksbly of the Northern
Territory called theRights of the Terminally Ill Act 199%as the same effect after
the commencement of this Act as it had before tmengencement of the
Euthanasia Laws Act 1997

2.3 In his second reading speech, Senator Bob iBelained that:

This is a Bill for an Act to repeal tHeuthanasia Laws Act 199trough which the
national parliament overturned the Northern TeryiRights of the Terminally IlI
Act 1995 It restores the legitimacy of the Northern Temtlegislation ..[1]

2.4 Senator Brown also advanced several argurirefagour of the Bill:

Every opinion poll conducted over the last two dlesshas shown that
approximately three-quarters of Australians supti@tconcept of voluntary
euthanasia ... A Newspoll in February 2007 fourad gighty percent Australians
believe that terminally ill people should haveghtito choose a medically assisted
death[2]

2.5 He further pointed out that:

In the decade since the Euthanasia Laws Act wesdinted here, the legal right to
die with dignity has been available to the citizeh3he Netherlands, Belgium,
Oregon in the United States, Israel and Albani&wiitzerland, assisted suicide
has been legal since 19[3.

Background to the Bill
Rights of the Terminally Ill Act 1995 (NT)

2.6 In May 1995, the NT Legislative Assembly epdcthe RTI Act. The RTI

Act came into force on 1 July 199§ The Act allowed a doctor, in defined
circumstances, to comply with a request from aepatthat the doctor assist the
patient to end his or her own life. The RTI Act sett certain criteria to be met
before such assistance could be provided. Thededed, for example, that the
patient must be at least 18 years old; two medicattitioners must be of the
opinion that the patient is suffering from a teradirillness; and a qualified
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psychiatrist must certify that the patient is méptacompetent to elect
euthanasi@s] Between August 1996 and March 1997, four patierdde use of the
RTI Act to end their live§6]

2.7 The RTI Act was challenged in the NT Suprenoair€in 1996.7] This
challenge queried, among other matters, whetheNih&egislative Assembly had
the power to enact the RTI Act. A majority of thellFCourt of the NT Supreme
Court held that the NT Legislative Assembly had plosver and that the RTI Act
was a valid law of the NT. An appeal was lodgechwiite High Court, but this was
adjourned until parliament had completed its cagrsition of the Euthanasia Laws
Bill 1996. [8] As a result of the enactment of the Euthanasia aetfurther action
was takeri9]

2.8 In September 1996, Mr (as he then was) Keumréws, Member for
Menzies in the House of Representatives, introdtiteduthanasia Laws Bill 1996
as a private member’s bill. The main purpose of tith was to overturn the NT
RTI Act by amending the self-government legislatiohthe NT to remove the
power of the NT Legislative Assembly to make legfisin permitting

euthanasi§lO]

2.9 The Euthanasia Laws Bill 1996 was considengdhb then Senate Legal
and Constitutional Legislation Committee (1997 HEmidsia Inquiry]11l] That
inquiry generated considerable interest, and redeover 12,000 submissions. An
analysis of the submissions received by that iguidicated that 93% were in
favour of the Bill and/or opposed to euthanasiawkler, the majority of that
committee made no recommendation to the Senatderttithanasia Laws Bill
‘because it is a private member’s Bill and is sabje a ‘conscience vote[12] The
Euthanasia Laws Bill 1996 was subsequently pasgedebFederal Parliament, and
the Euthanasia Act came into force on 27 March 1997

The Euthanasia Act

2.10  The Euthanasia Act amended htwethern Territory (Self-Government) Act
1978(Cth); theAustralian Capital Territory (Self-Government) A&88(Cth) and

the Norfolk Island Act 1974Cth). The Euthanasia Act removed the power under
the Self-Government Acts of the three territor@emnact laws:

... which permit or have the effect of permittifnghether subject to conditions or
not) the form of intentional killing of another tad euthanasia (which includes
mercy killing) or the assisting of a person to terate his or her lif¢13]

2.11 The Euthanasia Act provides that each Ldgisl@ssembly does have the
power to make laws with respect to:

a. the withdrawal or withholding of medical or siced measures for prolonging the
life of a patient but not so as to permit the ititamal killing of the patient;
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b. medical treatment in the provision of palliatoare to a dying patient, but not so as
to permit the intentional killing of the patient;

c. the appointment of an agent by a patient wiamiilorised to make decisions about
the withdrawal or withholding of treatment; and

d. the repealing of legal sanctions against attechptiicidg14

2.12  The Euthanasia Act also contains a claugespegifically provides that the
NT’s RTI Act ‘has no force or effect as a law oétferritory’[15]

2.13 The Euthanasia Act does not define the tasiogy it uses.
Terminology

2.15 For the purposes of this inquiry, as with #8987 Euthanasia Inquiry, the
committee considers that ‘euthanasia’ can be divide four categoriegL7]

Active voluntary euthanasiavhere medical intervention takes place, at aep#s
request, in order to end the patient’s life.

Passive voluntary euthanasiahere medical treatment is withdrawn or withheld
from a patient, at the patient’s request, in otdesnd the patient’s lifgl8]

Passive in/non-voluntaf¥9] euthanasiawhere medical treatment or life-support
is withdrawn or withheld from a patient, withougetpatient’s request, in order to
end the patient’s life.

Active in/non-voluntary euthanasiahere medical intervention takes place,
without the patient’s request, in order to endghgent’s life.

2.16  The Bill and the NT RTI Act, and thereforéstinquiry and report, focus
on active voluntary euthanasia.

2.17  Other important terms used during this repmitide:

Physician-assisted suicidsuicide using a lethal substance prescribed and/o
prepared and/or given to a patient by a doctosétfradministration for the
purpose of assisting the patient to commit suifdg.

Double effectthe administration of drugs (such as large do$egpioids) with the
intention of relieving pain, but foreseeing thastimight hasten death even though
the hastening of death is not actually inteng4d.

Legal position in other Australian jurisdictions

2.18 No Australian state or territory has a lawiclhallows voluntary active
euthanasia. Rather, an act of voluntary active aabia is considered to be
‘assisted suicide’, which is a crime; the penatty Which varies in each state or
territory jurisdiction[22]

2.19 There have been several inquiries by statetamitory parliaments into
voluntary euthanasia legislation, as well as séversuccessful attempts to
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introduce and/or enact voluntary euthanasia letpslain state and territory
jurisdictions, including, for example, in the Awdtan Capital Territory (ACT),
South Australia, New South Wales, Western Austraial Tasmanif23] In
Victoria, a private member’'s bill, the Medical Theent (Physician Assisted
Dying) Bill 2008, has recently been introduced ithe Victorian Parliament. That
Bill apparently proposes to allow doctors to pridsem liquid medication to assist
in a patient’s deatf24]

2.20 Some states and territories do have legislaivhereby people may be
allowed to die through the withdrawal or lack of pi@mentation of medical
treatment. For example, under section 6 of theNdiural Death Act 198&he non-
application of medical treatment in compliance védtHirection under the Act is not
considered a ‘cause of death’. Most states andtdees also have legislative
schemes which allow patients to make ‘advance tiwet or ‘living wills’ which
provide for patients to specify what medical treatms they would like in the
future, if at some point they cannot make decisionghemselves. Such directives
enable patients to record decisions about thefemeces on a range of treatments,
including refusal of life-sustaining treatmefi2s)]

Chapter 3 — Legal and Constitutional policy issues
Should Federal Parliament override territory laws?

3.3 It is clear that the Commonwealth had the ppweder section 122 of the
Constitution, to override the laws of the NT adiit when it enacted the Euthanasia
Act. Even opponents of the Bill conceded this.

34 The question for the Committee’s inquiry waketter the Parliament
should exercise this powgt]

3.5 The Parliamentary Library observed in 1997:

The main constitutional issues raised by the Andrgiuthanasia Laws] Bill
[1996] are political rather than legal. The centyaéstion is whether or not it is
acceptable politically for the Commonwealth to thlek part of the legislative
powers it conferred on these Territories at selfegopment3]

Support for the Bill

3.7 Submissions supporting the Bill on constitagibpolicy grounds did so on
the basis that it was inappropriate for the Fed&atliament to override the
decision of the democratically-elected NT Parliatn@&hese objections appeared to
be based on three key grounds which are discusstiief below — that is, that the
Euthanasia Act interfered with democracy and seifegnment in the territories;
discriminated against territories and territoryzeihs when compared to states and
state citizens; and demonstrated inconsistent nieyait of territories by the
Commonwealth.
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Interference in democratic and self-government psses

3.8 The NT Law Reform Committee described thigeiference with the
policy of a self-governing legislature’ as a ‘direcontradiction of self-
governmentl4]

3.9 Similarly, the Law Council of Australia (LawoGncil) expressed the view
that, having passed thMorthern Territory (Self Government) Act 1978&he
Commonwealth should not seek to derogate fromgtaatt of self-government on a
domestic issug6]

3.11 The Gilbert and Tobin Centre of Public Lawil§ért and Tobin Centre)
expressed the view that the Euthanasia Act wasé [&w in that it discriminated
against the territories and weakened self-goverminetihose jurisdictions[8] The
Centre argued that:

The Euthanasia Laws Act 1997 should be repealegiusedt is inappropriate that
the Commonwealth Parliament remove power pre-emigtivom any self-
governing jurisdiction within Australia. The lawiisconsistent with basic
principles of democracy and indeed with the venyoept of self-government in
the Australian Territorief2]

3.12 The ACT Attorney-General, Mr Simon Corbell MLalso supported the
Bill, stating that: Senator Brown'’s bill restoresthe territory the ability to legislate
as the territory deems fit on the issue of euthian@hat is entirely consistent with
the grant of self-government to the territory, dmak is why we support the b[lLO]

3.13 The NT Government stated that, in principte,would welcome the
removal of the limitation on its self-governing eajiy’.[11]

3.14  Several submissions further suggested thatyeérriding the laws of a self-
governing territory, the Euthanasia Act was agait& ‘spirit of democracy’
because it overturned the laws of a democratied#ygted territory parliamefii2]

3.15 The NT Government submitted that the passhaffee Euthanasia Act ‘was
a fundamental, and unwarranted attack on the dextiocights of the people of the
Northern Territory’[13]

3.16 In this context, Mr Marshall Perron, who wias NT Chief Minister at the
time the NT RTI Act told the committee that:

Representative democratic principles were abandaeth the Euthanasia Laws
Act passed through both houses of federal parliamih the support of 126
members, not a single one of them electorally nesipte to Territorian§l7]

3.17  The Hon Austin Asche further pointed outhite tommittee that the power
of the NT Legislative Assembly to pass the RTI Agad been challenged and
upheld in the courtgl8] He argued that
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... the only proper way to attack the power of Teeritory to pass that particular
act was through the courts. That in fact was dgrihd application to the full court
of the Supreme Court. That application was intdedfbecause the act was then
repealed. But had it gone to the full length obgpeal to the High Court —
although it may be temerarious to predict whatHigh Court will do — we feel
that the High Court would probably have uphelddbeision of the majority of the
full court. The point we make is that that is theywto go. Either the Territory has
the power, in which case it should be allowed tereise it because it has been
given self-government, or it does not have the ppimewvhich case the court
should so rul¢l9]

3.20  Similarly, the Law Council submitted that:

It is an affront to the democratic process in whighnritorians participate if
legislation lawfully passed by their elected repreatives is rendered invalid by
the operation of Commonwealth laws, which are hgemeral application, but
which are exclusively targeted at the Territoriesthe express purpose of
interfering in their legislative procesgeg]

Discrimination against territories and territorytdens

3.22 It was further suggested that because thkaBasia Act only applies to
territories, not states, it therefore discriminadgainst territories and the citizens of
those territorie§24] Some suggested this meant territory citizens eéfiextively
second-class citizens in the Australian Federatieor. example, Civil Liberties
Australia suggested that the actions of the Fedeadiament in overturning valid
territory laws made:

... a mockery of the rights of citizens livingthre Territories, and [made] them
second-class Australian citizens in relation tofthier democratic rights held by
citizens of Australian States. The Australian Ranient has a clear responsibility to
correct this inequality of rights between its aftis. All Australians should have

equal right425

3.24  As Mr Marshall Perron, former NT Chief Mirgst put it: ‘we should not be
treated disproportionately because, geographicstlje citizens want to live in a
territory rather than a statg7]

Inconsistent treatment of territories

3.27 The Law Council also expressed the view that ‘Commonwealth’s
interferences in the Territories’ law making powers the Euthanasia Laws Act
was arbitrary and ad hof80] The Law Council then gave two other examples of
the Commonwealth’s involvement in territory legigia, which it felt:

... demonstrate that the Commonwealth has no stensj transparent criteria for
intervention in the law-making powers of the Temigs. These examples suggest
that populist political agendas, rather than arjgaifvely assessed national interest
criteria, guide the Commonwealth’s decision as letlver or how to interverj@l]
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3.28 The first example given by the Law Councilswhe Commonwealth’s

decisionnot to intervene to override NT laws for providing aréh mandatory

sentencing regime, despite ‘clear evidence that ibgime was having a

disproportionate impact on the indigenous popufatand breached Australia’s
obligations under international conventi¢88] The second example was the
disallowance of the ACT'€ivil Unions Actin 2006 by the Governor-General, on
the advice of the Commonwealth Governni&ai.

3.29 Based on these examples, the Law Councikdrthat:

... it is clear that Territorians currently livétiva degree of uncertainty, unsure of
when and how the Commonwealth may seek to interireaed override the
actions of their democratically elected represérdat

This is an entirely unsatisfactory state of affaimsa stable, democratic country
committed to the rule of law and open and transgagevernmenf34]

3.31  Others suggested that there should be samedfoobjective and consistent
criteria to determine the circumstances where themm@onwealth could
appropriately intervene in the affairs of the temies. In particular, Father Frank
Brennan, a Professor of Law at the Australian QathOniversity, although
opposed to the Bill, suggested some specific @itefor the ‘very rare
circumstances’ in which the Commonwealth shouldr@ge its power to overrule
territory law. The criteria suggested by FatherrBian (which he felt that the
Euthanasia Act met) were:

... where no State has similarly legislated; whbeeTerritory law is a grave
departure from the law in all equivalent countrigbere the Territory law impacts
on the national social fabric outside the Territ@aiyd where the Territory law has
been enacted without sufficient regard for thesigkd added burdens to its own
more vulnerable citizens, especially Aborigifigs]

Arguments against the Bill

3.32 Those who opposed the Bill on constitutigmalicy grounds argued that it
was appropriate for the Commonwealth to overridettey legislation, particularly

since the territories derive their legislative a@pafrom the Commonwealth,
whereas the states do i8t]

3.37 The committee also heard that there are alelmiits on the powers of the
territory governments which are imposed by thelf-gevernment legislation as
granted by the Commonwealth. As the parliamentaraty pointed out in 1997:

When it attained self-government in 1978, the NemthTerritory was not granted
the full range of legislative and executive powé&ia. example, the Federal
Parliament specifically and expressly withheld frhi@rthern Territory Ministers
the executive authority over the mining of uraniantd over Aboriginal land rights.
These are both matters of political sensitivity ahdational importancgi2]
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3.39 The Law Council recognised that the Commoitveaetains the
constitutional power to make laws in respect ofit@mies, and ‘retains a largely
unfettered power to disallow or override Territdegislation’. The Law Council
noted that it was argued during the 1997 Euthanagiairy that:

... the existence of this power is in itself evide of an intention on the part of
both the drafters of the Constitution, and theiBarénts which subsequently
passed the self-government Acts, to confer an oggaisponsibility on the
Commonwealth to supervise the governance of thetdees and a corresponding
power to intervene when deemed appropifiédé.

3.40 However, the Law Council pointed out thatsth@rguments ‘ignore the
role of convention in Australia’s legal order’ anth particular, the ‘strong
convention [that] has developed against revoking/gse granted to subordinate
legislaturesi45]

Issues with territory legislatures

3.46  Many submitters who opposed the Bill suggketheat territory legislatures
should not be able to legislate on issues suctutmeasia because they are only
small legislatures with no upper house of revig@j.

3.52  Professor George Williams, Anthony Mason &sér and Foundation
Director of the Gilbert and Tobin Centre also okedr

... there is a link between the quality of govewweand the size of legislatures, but
... [o]nce you get below a size of 150 or so, fignk does not make much
difference in terms of how the legislature operafes that reason, | do not think
that the size of the legislature there casts anptdapon their capacity for self-
governance. In the same way, | would not cast ampton the capacity to govern
of the Tasmanian parliament, another very smallgraent by Australian
standard$62]

3.53  Similarly, The Hon Austin Asche, of the Nath Territory Law Reform
Committee pointed out that if the size of the legige or a jurisdiction’s
population became a reason to query the legitirodeylegislature, then:

... the Tasmanians ought to be starting to fesl vecomfortable, because there
are only 400,000 or so of them. If you do grant-gelernment to a series of
bodies, then you allow them to determine themsehitsn their own province ...
If you say that the citizens of the Territory ammature—and that means that
perhaps the citizens of Tasmania are just slightlye mature and the citizens of
South Australia perhaps a little bit more mature-albyneans do so, but that
means that you should not be passing self-governawts[63]

National interest — national approach?

3.56 Others opposed to the Bill argued that it imafie national interest for the
Federal Parliament to override the NT's RTI Act. Pather Frank Brennan put it:
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‘state and territory rights are not necessarilynps at the federal card table when
an issue affects the national ethi@8]

3.57 A key argument against the Bill, and in favotithe Euthanasia Act, was
that it was appropriate for the Commonwealth toitsspower because the NT RTI
Act had implications for the whole of Australia. particular, the impact of the RTI
Act extended outside the NT, since there was noiregpent in the NT legislation
for a person requesting euthanasia to be a NTeesid herefore, patients could
travel from other parts of Australia to the NT teeuthe RTI Act and interstate
medical specialists could have a role under the[@&t

3.58 As Dr David Leaf, a medical practitionerdttthe committee:

I think we all realise that if voluntary euthanalscomes legal in the Northern
Territory then it is not just going to be Territans who seek it—unless there is a
provision saying that people must live there fpeaod of time[69

3.59 However, as The Hon Daryl Manzie, a formerMihister and member of
the NT Legislative Assembly at the time the NT FRALL was passed, pointed out to
the committee:

We are not talking about first of all forcing peepb travel. It is up to them to
make a decision that they are going to travel &k $aws in the sorts of
jurisdictions where they can see doctors aboutgdgomfortably. Once they reach
the Northern Territory, it is still a choice pros¢g0]

3.61 Although some considered euthanasia to bissare of national interest,

and were concerned about ‘euthanasia tourism’ ¢oNf, others noted that the

issue of euthanasia no longer stops at Austratiafslers because Australians are
now travelling overseas to obtain euthan@sij.

3.64  The committee notes that it is not clear Wwaiethe Commonwealth has the
constitutional power to pass a national law to fiblor permit euthanasi@é] The
committee received evidence that it might be péssifor example, for the
Commonwealth to use its external affairs poweregidlate to prohibit euthanasia
based on Australian’s international human rightdigations. Other suggestions
included the corporations power, the implied ndimod power, and the
appropriations powdi7] As Professor George Williams from the Gilbert and
Tobin Centre told the committee:

It [the Commonwealth] is not shy of intervening anrange of matters where it
wishes to or of using the full ambit of its finaalciand other powers. Given the
capacity and ability it has shown in other areasould be very surprised if the
Commonwealth could not get its way on a topic tiis if it so wished78]
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Other issues
International obligations

3.88  An issue raised was whether the Bill and thé &t are compatible with
Australia’s international human rights obligatig83] For example, in opposing
the Bill, the ACL argued that ‘this bill is totalljncompatible with basic human
rights as outlined by the United Nations and asskid by Australia’. Citing the
Universal Declaration of Human Rightnd thelnternational Covenant on Civil
and Political Right{ICCPR), the ACL submitted that:

Like all human beings, people suffering termineks have the right to life and to
the protection of the law against violation of thight. They also enjoy the right to
medical care and social services. People alsothaweght to effective remedy
against violations of these rights, ‘notwithstargdihat the violation has been
committed by persons acting in an official capacity

Finally, people are subject to limitations on tHetredom by law but only for the
purpose of ‘securing due recognition and respedhi® rights and freedoms of
others and of meeting the just requirements of litpraublic order and general
welfare in a democratic sociefyf09]

3.89 The Sydney Centre for International Law alensidered whether the Bill
is compatible with Australia’s international lawligiations, in particular the duty to
protect the ‘right to life’ under article 6(1) ofi¢ ICCPR. The Centre concluded
that:

... the kind of euthanasia legalised byRights of the Terminally Ill Act 1995
(NT) does not amount to an arbitrary deprivatiotifefunder article 6(1). It is
accordingly within the Commonwealth Parliament’'svpoin fulfiling its duty to
safeguard against the arbitrary deprivation oftlifeffectively reinstate thRights
of the Terminally Il Act 1998NT).[110]

3.90 At the same time, the Centre suggested tmtCommonwealth could
consider enacting legislation to:

... specify the minimum safeguards which wouldhbeessary in order for
Australia to comply with its obligation to protetie right to life. Such framework
legislation could permit variation in State andritery euthanasia laws as long as
such laws remained above the floor laid by the f&@degislation.

In our view, the Commonwealth would possess theguoiw legislate even in

respect of the States pursuant to the externakaff@wer in the Commonwealth
Constitution, since such a law would be reasonappropriate and adapted to
fulfilling Australia’s international treaty obligain to positively safeguard the right
to life under article 6 of the ICCPR11]
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Chapter 4 — Euthanasia policy issues
Introduction

4.1 This chapter examines some of the key motfaica and social arguments
for and against the legalisation of voluntary entisa
Key arguments in favour of voluntary euthanasia

4.6 In summary, some of the key arguments advaimcedpport of legislating
for voluntary euthanasia included that:
it is a matter of individual rights, autonomy artice;
it is the compassionate and merciful answer tolitse pain, suffering and
indignity in the case of terminal illness;
it is merely regulating what in reality is alreactymmon practice, particularly now
that Australians have resorted to travelling ovasge obtain euthanasia;
opinion polls show that the overwhelming majorifyfaistralians support
voluntary euthanasia; and
several overseas jurisdictions (such as SwitzerBathium, the Netherlands and
Oregon) have legalised voluntary euthanasia.

Individual rights, autonomy and choice

4.7 Many submissions supporting voluntary euthanpst forward arguments
based on the principle of individual rights andoemaimy. That is, a competent
individual should have the right to determine havd avhen to die as long as this
does not interfere with the rights of oth{8k.

4.8 For example, the NSW Council for Civil Libeditold the committee that
‘the principal argument for legalising voluntarytieanasia is that a terminally-ill
adult should have the right to choose to end tbein suffering.[7] The NSW
Council for Civil Liberties further submitted itekef that:

... the Bill will restore respect for the rightstbe terminally ill in the Northern
Territory to choose the time of their own deathe Bill will ensure that the
terminally ill, if they so choose, can die with dity and in a humane manner. The
Bill will respect the fundamental principle thaetindividual is sovereign over
their own body and minf8]

4.11  Mr Marshall Perron also argued that:

... voluntary euthanasia legislation does notirecanybody to do anything. If you
disagree with it, you can go through life preteigdimat the law does not even exist
and it will never affect yo{il1]

4.12  However, concerns were expressed that iga leght to euthanasia were
granted, more vulnerable people would be at rigktiqularly if they feel they may
be a burden to family or socieli] As a result, the Australian Catholic Bishops
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Conference argued that the demands of the commuuh gaist be measured against
claims of liberties:

A request for voluntary euthanasia is a requebetkilled by another. It is not a
private matter. Aspects of the common good affebtethe legislation of
euthanasia include equal protection under the tlasvethos of the practice of
medicine, and factors affecting an individual’ssenf security at times when they
are particularly vulnerablgl.3]

Compassionate answer to pain, suffering and indygni

4.14  Proponents also argued that voluntary euglians the compassionate and
merciful answer to insoluble pain, suffering andigmity in the case of terminal
illness[15] For example, Emeritus Professor Philip Ley poirteedeasoning given
by patients seeking euthanasia in the US staterefi@® and the Netherlands. Key
concerns for these patients, included loss of autgnand dignity and a decreasing
ability to participate in activities that make léajoyablg16]

4.15 The committee also received many submissilatailing case studies of
patients who had a difficult death and who may Haemefited from the availability
of voluntary euthanasijd.7] In this context, Dr David Leaf told the committiat
‘death is not the worst outcome for them at tiniles this’:

... if you are ... subject to daily incurable pdoss of dignity, immobility and
being a burden to your family, to many such pasie¢hat is a worse outcome than
quietly passing away at a time of their own chogsina painless manngt8]

4.17  In contrast, the ACL argued that:

There is no dignity in euthanasia, which effectiveleans a person’s life is viewed
as so awful it should be brought to a premature Bather there is dignity and
comfort in knowing that Australian society recogigighat all human beings, even
in the agony of suffering or in a twilight mentéhi®, deserve respect, empathy and
protection from abuse, harm, manipulation or witieglect and which affirms that
every patient, no matter how deformed the bodyantged the mind or diminished
the personality, should receive equal protectiahraedical car§20]

4.19 Many submissions opposing euthanasia alsatqmbito the need for good
palliative care (discussed later in this chapi®thers told the committee that ‘hard
cases make bad law&2] However, the Australian Federation of AIDS
Organisations argued to the contrary:

... when individual cases are clinically evaluaaed confirmed for their
presentation and specific circumstances, andeitident there are no other options
to relieve a person’s pain and distress, thatenisrely appropriate to have a
process whereby that person can rationally reqaresnd to their life ...

Surely when no other options are open to a perstinei final stages of a terminal
illness, a person suffering unrelievable pain aisttess who consistently and
rationally requests an end to their agony, theceilshbe some process whereby
their dying wish can be grant¢2B]
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Opinion polls indicate popular support

4.20 Most submissions supporting the Bill pointedopinion polls indicating
that the vast majority of Australians (80%) suppaotuntary euthanasi@4] For
example, the Voluntary Euthanasia Society of NSWhstted that:

In the last two decades, surveys have consistehtiyn that a majority of
Australians believe that terminally ill individuadtiould have a right to seek and
obtain assistance to end their life with dignity 1962 it was close to a majority
(47%) and by 1978 it was up to 67%, and in 2002 W&2+. An independent poll
[was] conducted by Newspoll in 2007 and found 8G%ustralians in favour, and
just 14% opposefR5]

4.21  Others disputed the legitimacy of argumemtsetd on opinion polls. For
example, Dr Brian Pollard submitted that:

... many people have erroneous ideas of what lactumstitutes euthanasia ... it is
well-known that the wanted results can be manipdlély the structure of the
questions, opinion polls can carry no certaintyulgathanasia. Would it really
become OK to rob old ladies when 80% though{2&)?

4.23  Support for voluntary euthanasia within thedioal profession was a
matter for debate. For example, Dying with Dignifictoria pointed to opinion
polls indicating that 78% of Victorian nurses faved law reform (in 1992), and
80% of nurses in NSW gave support in 1923] However, in its submission, the
Australian Medical Association (AMA) opposed the lIBiand voluntary
euthanasi§29] At the same time, it recognised:

... the divergence of views regarding voluntarthanasia and physician-assisted
suicide in Australia. Indeed, the range of viewsnf those who fully support
voluntary euthanasia to those who totally oppass iteflected within the medical
profession itself30]

Regulating a common practice

4.24  Another argument raised in favour of legatisvoluntary euthanasia is that
it is regulating what in reality is already commpiractice[31] Submitters pointed
to a study, also examined during the 1997 Euthaniasjuiry, indicating that, in
practice, many Australian doctors already takesstbpt lead to an earlier death for
patientd32] It was therefore suggested that it was betteegulate the process to
ensure that it was open to scrutiny. For example,Humanist Society of Victoria
argued that:

The practice [of euthanasia] occurs frequently olandestine mode, as testified
by doctors and nurses. It is essential that thega®be open to scrutiny and
performed by experienced and accountable medieatifonerd.33]

4.25  The Australian Federation of AIDS Organigagisimilarly submitted that:
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... some seek assistance to end their own livagiate they choose despite the
fact that doing so is illegal. Numerous studies polts suggest that acts of
euthanasia and assisted euthanasia are not isolatedences ... work on HIV
positive people also reveals cases of ‘botchedidaiattempts resulting from
euthanasia’s illegality, and the dreadful impacatnnvolved[34]

4.26 In this context, Associate Professor Cam&tenvart, from the Division of
Law at Macquarie University, submitted that:

By providing a different process for dying the Rigbf the Terminally Il Act does
not depart in a massive way from existing lawsrhther it provides a safeguarded
process for the management of death in the teripiitial35

4.27 Dying with Dignity Victoria was also conceth¢hat ‘continuous deep
terminal sedation’ is ‘now commonly used in palliat care’, in the same
circumstances where a person might otherwise réegokmtary euthanasia:

Its undoubted advantage is that it relieves inadikr suffering, but it has two major
disadvantages. It is often provided without anyliekliscussion with the patient,
and it may take days before death occurs. In axiditiere is no reporting
procedure and no prescribed safeqgui3ds.

4.28 Dying with Dignity Victoria therefore queriesvhy it is acceptable to
deliberately put a person with intolerable suffgria sleep for days before they die,
but not to allow the same person the choice fariekqdeath [37]

4.29 There also appears to have been anothefisigmidevelopment since the
1997 Euthanasia Inquiry: Australians are now tlawgl overseas to obtain
euthanasia. In particular, Dr Philip Nitschke ofitHrternational gave examples of
patients seeking euthanasia who had ended up lingvelversea$38] Dr Nitschke
explained that there were two key overseas optiglexico was the ‘predominant
choice of nation’, as people could lawfully acquine drug Nembutal and bring it
back to Australia (illegally) to die here. Austals are also opting to die in
Switzerland under their system of legalised eutbi@navhere certain preconditions
must be mef39] Indeed, the committee heard directly from submstieho had
travelled overseas — for example, one whose husbaddravelled to Switzerland
to obtain euthanas[d0] and another who had travelled to Mexico to obtain
product leading to a ‘peaceful deatf#1]

4.30 Dr Nitschke told the committee that he kndvableast 150 people who
made a trip to Mexico last year to obtain the dilggnbutal — and effectively broke
Australian law to import a class 1 prohibited dfdg] Dr Philip Nitschke told the

committee at its hearing in Darwin that:

... what started off as a trickle but has now ¢drinto a flood of people who are
taking this so-called overseas option to try aridi@ish for themselves viable end-
of-life choices[43]
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4.31  Supporters of voluntary euthanasia expregsediew that this meant that
those who could afford to travel overseas werekyydout that those who could not
afford to do so were ‘penalisept4]

Overseas examples

4.32 In support of the Bill, the committee alsoattk that several overseas
jurisdictions have now legalised voluntary euth&émaBor example, the Voluntary
Euthanasia Society of NSW submitted that:

In the Netherlands, Belgium, Switzerland, and timeefican state of Oregon
physicians are permitted to assist a patient inngriis or her life by means other
than withdrawing life-sustaining medical treatmpti]

4.33 The committee notes that the practice of anabkia in the Netherlands,
Switzerland and the US State of Oregon were coreideduring the 1997
Euthanasia Inquirj46] Since then, legislation relating to voluntary eutasia
and/or physician assisted suicide has now comefart® in: the Netherlands (in
April 2002 — prior to that, guidelines had beenpiace since 199(Q%7] the US
State of Oregon (in October 19948] and Belgium (in September 20(J2R]

4.34  Some suggested that the experience in thasespwould reassure those
opposed to legalising voluntary euthanasia. Formgk@, Dying with Dignity
Victoria submitted that:

Practice in those places has been carefully stuttiezino longer a matter of
conjecture as to the effects on the community hadriedical profession of such
laws. As a result, attitudes of many significamgle and bodies have changed
towards acceptance of VE [Voluntary Euthanafsal].

4.35 However, there was considerable debate theage about the practice and
regulation of euthanasia overseas, particularlthen Netherlands. Many opposing
euthanasia expressed concerns about the expeirettte Netherlandf1] This is
discussed further later in this chapter in theiseabn the potential for a ‘slippery
slope’ in the regulation of euthanasia.

4.36  Others opposing the Bill pointed to sevendkrinational inquiries which
have rejected proposals for euthan@2d.Many of these inquiries were canvassed
by the 1997 inquiry into the Euthanasia Laws B#PB&[53] Some also noted the
defeat of a Bill for voluntary euthanasia in theude of Lords in the United
Kingdom in 200654]

Key arguments against voluntary euthanasia

4.37 Some of the key arguments against legislatimgvoluntary euthanasia
included:

the availability of quality palliative care for pgle with terminal illnesses;
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the problem of adequate safeguards and the pasibdt it would lead to a
‘slippery slope’ — for example, acceptance of vedug euthanasia would lead to
involuntary euthanasia and/or euthanasia for lediseases and conditions;

the potential for erosion of the doctor-patienatieinship;

that it places pressure on people to end theis lexen if they are not ready, for
example, to reduce the burden on their family ertibalth system;

the sanctity of human life; and

in the case of the NT legislation, the particutapact on the Indigenous
community.

Palliative care

4.38 Many suggested that, rather than legalisiompntary euthanasia, there
should be an increased emphasis on, and fundingpfdliative card55] For
example, Palliative Care Australia submitted that:

... infformed community discussion about euthanesfnot be had until quality
palliative care is available for all who requireitd there is enhanced community
understanding of existing end of life decision magkoptions, including advance
care planning56]

4.39  Similarly, the ACL submitted that:

Whilst no-one wants to see someone they love erghire euthanasia is not the
answer to this. Instead, we should put far gre@sources into high quality, easily
accessible palliative care so that people’s lags dan be made as comfortable as

possiblel57]

4.40  Mrs Lois Fong, NT Director of the ACL toldetikommittee that:

... society’s duty to terminally ill people isitaprove the quality of their palliative
care as well as support those who are isolatedvaindeel their lives are
meaningless ... The negative impact on hospicepaliidtive care if euthanasia is
legalised cannot be underestimajtg8l]

4.41 Indeed, many were concerned that, if euthanagre legalised, there
would be a negative impact on palliative care. &@ample, Mr Christopher Meney
of the Life and Marriage Centre of the Catholic Adiocese of Sydney told the
committee:

It is also easier and cheaper to kill a patient titeprovide palliative care. Good
palliative care can become a secondary concerfiglrdss likely to be able to be
accessed by those patients not wanting to be eaddih9]

4.42  Similarly, the ACL argued that:

... once a society rejects the right to life amstéad legalises killing as a form of
treatment it will quickly begin to ask why it shdulbot the bill for expensive
medical care that will, in any case, fail to sdwe life of a terminally ill patient.
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Why bother paying for expensive palliative care angport when euthanasia is so
cheapf60]

4.43  The NSW Council for Civil Liberties disputttese sorts of suggestions:

It is argued that if we allow the ‘easy’ optionwafluntary euthanasia, researchers
will not make the effort they otherwise would togrove palliative care, both by
relieving pain and by reducing or eliminating tihdeseffects. This supposes that
we should require patients to suffer intense psorthat others will do what they
ought to be doing anyway. This is obnoxious: a aesfi the moral significance of
the person, who is to be used, contrary to hiseookvn values, for others’ benefit.
This view also presupposes that everyone will chamduntary euthanasfél]

4.44  Other evidence suggested that requests fantasy euthanasia are often
revised when palliative care alternatives are effef~or example, some pointed to
evidence from the US State of Oregon indicating thizere palliative care and/or
counselling was offered:

... hearly half of those initially requesting Physician Assisted Suicide]
changed their minds after treatment for pain orelegon commenced or referral
to a hospice was undertaken. Where no active symptmtrol commenced, only
15% changed their mind62]

4.45 In this context, several submitters emphdsisbe importance of
psychological considerations and counsel[®]. For example, Mr Christopher
Meney, from the Life, Marriage and Family Centretloé Catholic Archdiocese of
Sydney, told the committee that:

A wish to die can often be an expression of deespain or poor symptom
control rather than a sincere desire to be kileé.

4.46  However, the Australian Psychological Sociegognised that:

A patient’s depression may be a response to afassntrol over the situation
which could be alleviated by the perception of ckadver terminating one’s life. A
diagnosis of clinical depression should theref@eautomatically negate a
person’s right to request euthanasia. Rather, risepce of a depressive illness
needs to be carefully assessed and treated, andbfot of a detailed and thorough
clinical assessment, administered on more tharooo&sion with a reasonable
time interval between assessmeat].

Advance care planning

4.48  Associate Professor Cameron Stewart advisedhiere are now legislative
schemes in most state and territory jurisdictiommsctv have enshrined the right to
make an ‘advance directiviB8] Associate Professor Stewart explained further
that:

‘Advance directives’ or ‘living wills’ are decisi@made by patients about what
medical treatments they would like in the futufeggtisome point, they cannot make
decisions for themselves. Advance directives ordineecord decisions about
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refusing life-sustaining treatments, but they cigo aontain the patient’s
preferences and desires about a whole range ofrnteeé matterg69]

4.49 In the context of the euthanasia debateAtMA endorsed advanced care
planning ‘as a means for supporting patients’ wasinetheir end of life care’. The
AMA submitted that:

Some patients may fear that when they lose deeisimking capacity, their goals
and values in relation to their end of life card & unknown or even disregarded
by their families and/or the health care team stheepatient can no longer actively
participate in their own health care decisionssieh, this fear may lead some
patients to consider undergoing euthanasia or playsassisted suicide before they
lose decision-making capaci0]

450 The AMA expressed its view that an advance ptan reassures patients
that ‘they can participate in future decisions rdgay their health care by
articulating their wishes and goals of care inttipé&n’ [71]

Palliative care in the Northern Territory

452 The committee received evidence that, atithe of the enactment of the
NT RTI Act, the standard of palliative care in tN& was ‘poor’'[73] Dr Mark
Boughey told the committee that palliative carevises have developed
significantly in the NT in recent years, and arewnprobably above national
standard$74] Indeed, Mr Gerry Wood, MLA, a current member ok tNT
Legislative Assembly, submitted his belief thate'tNT and specifically Darwin
now has a world class Palliative Care Ufi5]

453 At the same time, several submissions cdfiedurther improvements to
palliative care and other medical services in tile[RN] Dr David Gawler of the
Darwin Christian Ministers’ Association, told theromittee that:

The Northern Territory is really the most unsuitabf all places in Australia to
legislate to legalise patient killing. There arsufficient medical services—for
example, radiotherapy is not available in Darwindancer sufferers. There are
remote communities with inadequate health servitbere is the tyranny of
distancg78]

Limits to palliative care

454  Some suggested that the option of good padlizare makes euthanasia
altogether unnecessary — because, for exampleddteases the issue of pain,
suffering and indignity in dyin§Z9] However, the committee also heard that
palliative care does not always provide a soluf8fj.For example, Dr David Leaf
told the committee that, in his experience, ‘pélia care is like any other medical
specialty: it does not always have the answepalliative care has its limit$81]

455  Similarly, Dying with Dignity Tasmania subtei that:
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Advances in palliative care have undoubtedly donehmo make the final days of
those suffering from terminal disease more combbetand more bearable.
However, there remain a small proportion of patiemhose pain can not be
relieved and there are others for whom freedom fpaim is not the single factor
that makes a life worth living82]

457 The AMA submitted that:

The AMA absolutely recognises that for most paientthe terminal stage of
illness, pain and suffering can be alleviated l®ydpeutic and comfort care;
however, there are still currently instances whikeesatisfactory relief of suffering
cannot be achieved.

We must, therefore, ensure that all patients havess to appropriate palliative
care and advocate that greater research musta@paltitative care so that no
patient endures such suffering. No one shouldtfeltheir only option for
satisfactory relief of pain and suffering is to ehdir own life[84]

Committee view on palliative care

4.60 The committee welcomes evidence that paléattare has improved
markedly in the NT since the 1997 Euthanasia IiygiNevertheless, the committee
is concerned about evidence, particularly from iB@le Care Australia, that
palliative care is not widely available and thatmdad for palliative care in some
areas is not being met. The committee suggestsCGbatmonwealth, state and
territory governments consider increasing funding eesources for palliative care
as a high priority.

Safeguards and slippery slopes

4.61 Many arguments against voluntary euthanasra Wwased on the notion of a
‘slippery slope’ and/or the ‘thin edge of the wedgethat is, for example, that

acceptance of voluntary euthanasia would lead wolimtary euthanasia and/or
euthanasia for lesser diseases and condil88jg-or example, the ACL submitted
that:

Once legalised, death becomes an acceptable tretfion@n ever-increasing list
of treatable, non-terminal conditions such as degioa or for those whose quality
of life is judged by others to be too poor to ma&eing for them worthwhil¢89]

4.64  Others disputed these arguments. For exati@e\SW Council for Civil
Liberties submitted that:

If there is a real moral difference between twesasccepting that one is
permissible does not in any way commit us to theitEach case should be
accepted on its own meri82]

4.65 Many also argued that the notion of a ‘sligpgope’ has been disproved
by the experience from overseas jurisdictions whidve allowed voluntary
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euthanasia, such as the Netherlands, Oregon inJseand Belgiunj93] For
example, Dr Alan Rothschild submitted that:

... theOregon Dying with Dignity Act. actually has fewer safeguards than the
Rights of the Terminally Ill Act 1995ut its annual reports show that it has not been
abused. The vulnerable such as the poor, uneduaatediderly have not been
targeted. Research shows that it is largely theadd, employed, and medically
insured who make use of the Oregon Eet]

4.66 At the same time, many alluded to the expeeen the Netherlands to
illustrate their concerns about the potential fslippery slope’ in the regulation of
euthanasif®5] Many pointed to studies indicating a high levelrnmin-voluntary
euthanasia in the Netherlari{@8] Others argued that more recent studies,
conducted since the introduction of legislation2i®02, indicate that there is no
slippery slope and that both non-voluntary euthi@nasd voluntary euthanasia
have declined97] However, this was also disputfaf]

Impact on doctor-patient relationship

4.68 Several submissions expressed concern aheutmpact of voluntary
euthanasia legislation on the doctor-patient refethip[103] The AMA, in
opposing the Bill, believed that medical practidosm should not be involved in
interventions that have the ending of a persofésds their primary intention: We
cannot confuse the role of the medical practitiomersomeone who supports life
with someone who takes lif&04]

4.72  As outlined earlier, others also submitteat,tin practice, many Australian
doctors already take steps that lead to an eatéath for patientgL.08] and that
many doctors and other medical professionals stippbtuntary euthanasid.09

4.73  The Australian Nursing Federation took a ragosition on the issue of
euthanasia. It recognised that its ‘members hotdrge of ethical views on the
subject of voluntary euthanasia’. The Federatiorthkr noted that if voluntary
euthanasia becomes legalised, ‘nurses and midwivage the right to

conscientiously object to participating in the warg out of voluntary

euthanasia[110

Pressure and fear of being a burden

4.74 The committee also received evidence suggeshiat the legalisation of
voluntary euthanasia would place pressure on pdopdéaid their lives even if they
are not ready so as to reduce the burden on toeihyf or the health systefhill]

4.75 The ACL was particularly concerned that vedide people, such as those
who are elderly, lonely, depressed or disabled vigll such pressufél3]
Similarly, Mr Christopher Meney expressed the lfehat:
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Legalisation over time affects hospital practice aacietal expectations,
ultimately resulting in undue pressure on pati¢mtsot overburden family,
medical staff and/or resources. The subtle or osustle forms of persuasion
ultimately diminish a person’s freedom and

4.78 However, the ACT Committee of the Voluntarytitanasia Society of
NSW claimed that:

Arguments that older people will be exploited binigepressured into decisions to
die are disproved by anecdotal and any other eg&lamailable. Younger family
members are more likely to resist the rationalbutht-out wishes of an older
member to seek releagkl8]

Sanctity of human life

4.79 Many of those who opposed the Bill and thecept of voluntary
euthanasia did so on the basis of the sanctityuofam life[119] These arguments
were often based on religious belidfs20

4.83 However, others countered the arguments basdtie sanctity of human
life with arguments relating to individual autonomgs outlined earlier in this
chapter. In particular, where this argument stemnfresin religious beliefs,
Emeritus Professor Philip Ley submitted that:

... the issue is voluntary euthanasia. Those mlibious beliefs forbidding
euthanasia do not have to avail themselves ofat.dées anybody, religious or
not, have to take up the optifiR4]

4.86 Indeed, several submitters were at pains akenma distinction between
voluntary euthanasia and the withdrawal of futileatmen{l127] The committee
notes in this context that most submissions comimgrdn the sanctity of human
life had no objection to the refusal or withdrawékreatmen{128] This led some,
such as the Australian Federation of AIDS Orgaiusat to argue that:

Laws allowing patients to refuse medical intervemsi mean those requiring
interventions or life support are ‘lucky’ — theynceefuse. Others whose conditions
are as painful or worse, are given only the rightefuse palliative care to reduce
their pain, ironically the same care which may éwelty expedite their

deathd129

Impact on the Indigenous community

4.87  Several submissions expressed concerns #mutnpact of the Bill, and
any subsequent voluntary euthanasia legislationthenindigenous population in
the NT, which comprises approximately 30% of the ptpulation[130] As the
Aboriginal Medical Services Alliance of the NorthefTerritory (AMSANT)
submitted:

The jurisdiction of the Northern Territory is congad of some 30% Indigenous
residents, many of who[m] are from remote and teot@mmunities. This fact
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marks the NT as being a highly unique jurisdiciiothe Australian context with
significant cross-cultural issues, challenges gmbdunities being a regular part
of business and life in the NI31

4.88 AMSANT continued:

As such, we believe the NT is a special case whasidering such issues as the
Rights of the Terminally Il Bilbf 2008 in that significant ground-work and
consultation needs to occur with Aboriginal residdn ensure understanding of
such a Bill and also whether communities are irpstipof the Bill, or
otherwise{132

4.89 It was put to the committee that the Indigenpopulation of the NT was
opposed to euthanasia, or that euthanasia wasacpmtr Indigenous layl33] For
example, the Aboriginal Resource and Developmemti&@s (ARDS) submitted
that it was opposed to euthanasia on the basisttbanflicts with traditional law.
ARDS quoted its Chairperson, Rev Dr Djiniyini Gonda

Euthanasia is murder according to our traditioaal. lIf our people want to die
because they are in pain the patient tells the evfaohily that they will close their
mouths to water and food and then spend the tifbéolget ready to transit to the
other side. For someone to administer any fornubstance to end the life of a
person is murder in the eyes of our traditional.[&84]

Fears and impact on Indigenous health

4.95 ARDS submitted that ‘the prospect of legalisathanasia has added to the
confusion and fear that Yolngu [of north-east Amhé&and] have of western
medical practices and procedurfiil] ARDS explained that this fear was
exacerbated by historical experiences and by thguiege divid¢142] ARDS was
therefore concerned that the Bill could exacerlibte Indigenous health crisis:
‘Indigenous health in the Top End of Australia daa expected to worsen even
further, as Yolngu stay away from medical profesale and institutiond143]

4.96  Similarly, Dr David Gawler told the committémeat:

Aboriginal people, with their history of displacembemarginalisation and even
massacres at the hands of white people, findfitdif to form trusting
relationships with white doctors. In Arnhem Larttk debate continues as to
whether doctors are healers or witchdoctors. Caresgity, many patients fear
visits to white doctors and especially visits tepitals, where they must often
travel long distances to another part of the cqufiio add to this uncomfortable
equation, the knowledge that the doctor may alé@&ople or have the power to
do so will generally increase anxiety and may nmeane patients refuse
treatmen{145]

4.100 However, The Hon Daryl Manzie told the comee that there was some
misinformation at the time of the NT RTI Act:
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Anecdotally, | was told by some Indigenous peobé#t they were informed that
the government was going to be able to give thetheir children a needle when
they came to Darwin and get rid of them becaudeéts not want too many
Aborigines ... [M]isinformation can cause a lotgofef. These are very sensitive
issues but they are also very emotive and theyedergte a lot of comment from
people. Sometimes it is very ill inform§tb0]

4.101 In response to questioning from the commitédout the impact of
euthanasia legislation on Aboriginal communitiegtie NT, Mr Perron expressed
the view that:

If the situation is handled sensibly, there willnity view not be an impact on
Aborigines failing to come forward and seeking ncedflattentior{151

4.102 Mr Perron then pointed to evidence giveth® 1997 Euthanasia Inquiry
which disproved rumours that Indigenous Territosiiad avoided attending health
services as a result of the RTI At62

4.103 Indeed, the issue of the impact of the NTI R& on the Aboriginal
community was also of significant concern duringe t1997 Euthanasia
inquiry[153] The inquiry considered whether misinformation veaing provided
to Aboriginal communities about the legislatid®4] and whether or not there had
been a decrease in the numbers of Indigenous drearis seeking health cdrb5]
Appendix 3 of that report outlined statistics, pdad by the NT Government, on
hospital services supplied to Aboriginal peopl¢hi@ NT, which concluded that:

There is no evidence from hospital separationsaatiept travel data that the
introduction of the Euthanasia Act affected thdimgihess of Aboriginal people to
present to hospital for medical treatmgli6]

Conclusion

4.105 This chapter and previous chapters are a styroh¢he views and
evidence presented to the committee during theimpgdowever, there is no
majority or minority view attached to this report. The nelapter sets out
the views of the Senators who participated in itinigliry.

Chapter 5 — Summary of the views of Committee mersbe

51 Committee members elected not to form a nigjaiew on whether or
how the Bill should proceed.

5.2 Committee members agree that the Bill showldpmoceed in its current

form. Committee members also agree with evidenaettiere is no room for doubt
or uncertainty in the area of regulation of voluptauthanasia. The committee is
also of the view, as suggested at paragraph 4.@hapter 4, that Commonwealth,
state and territory governments should considereaging funding and resources
for palliative care as a high priority.
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53 However, at this point the views of committeembers diverge. Senators
Barnett (Deputy Chair), Fisher and Trood consitiat the Bill should not proceed
in any form and that the Euthanasia Act should rermaforce. Similarly, Senator
Hogg's perspective is that the Euthanasia Act shodt be repealed. Senator
Bartlett’s view is that the Bill should not proceeohd that there should be a debate
around a possible legislative framework governinthanasia at a national level,
with any changes to the laws in this area applgmgsistently to all Australians.

5.4 The Chair's view, endorsed by Senators Kirkl &marshall, is that an

amended version of the Bill should proceed. Theseat®rs do not necessarily
support the legalisation of voluntary euthanasid, rather are of the view that the
territories should have the right to self-governtmeithout arbitrary interference

from the Commonwealth. A

Notes to Chapter 2 — Overview of the Bill
[1] Senator Bob Brown, Second Reading Speech, Riftite Terminally Ill (Euthanasia
Laws Repeal) Bill 20085enate Hansardl4 February 2008, p. 8.

[2] Senator Bob Brown, Second Reading Speech, Riglite Terminally Ill (Euthanasia
Laws Repeal) Bill 20085enate Hansardl4 February 2008, p. 8.

[3] Senator Bob Brown, Second Reading Speech, Riglite Terminally Ill (Euthanasia
Laws Repeal) Bill 20085enate Hansardl4 February 2008, p. 8.

[4] For a more detail examination of tReghts of the Terminally Il Act 199BIT) and its
enactment, see Senate Legal and Constitutionaslatigin Committeel-uthanasia Laws
Bill 1996, March 1997 (1997 Euthanasia Inquiry), Chaptga25—11.

[5] Rights of the Terminally Act 199B8IT), subsection 7(1).

[6] 1997 Euthanasia Inquiry, pp 10-11.

[7] Wake v Northern Territory1996) 124 FLR 298.

[8] Wake v Northern TerritoryHigh Court of Australia, No. D10 of 1996, trariptiof
proceedings, 15 November 1996, p. 4.

[9] Wake v Northern Territorg1996) 124 FLR 298; see also 1997 Euthanasia iypoqup
8-10; Northern Territory Law Reform Committ&jbmissio®43 pp 2-3.

[10] At the same time, it also amended the self-gowent legislation of the Australian
Capital Territory (ACT) and Norfolk Island: see dlission of the Euthanasia Act below.
[11] 1997 Euthanasia Inquiry.

[12] See further 1997 Euthanasia Inquiry, especiallyld and Appendix 1.

[13] Euthanasia Act, Schedules 1-3; andNbethern Territory (Self-Government) Act

1978 subsection 50A(1); thaustralian Capital Territory (Self-Government) A&88
subsection 23(1A) and thidorfolk Island Act 1979paragraph 19(2)(d).

[14] Euthanasia Act, Schedules 1-3; andNbethern Territory (Self-Government) Act
1978 subsection 50A(2); thaustralian Capital Territory (Self-Government) A&88
subsection 23(1B) and tidorfolk Island Act 1979subsection 19(2)(2A).

[15] Item 2 of Schedule 1 of the Euthanasia Act.



Spring 2008 Rights of the Terminally lll (Euthaizakaws Repeal) Bill 2008 231

[16] See also AMASubmissio875 p. 3.

[17] 1997 Euthanasia Inquiry, p. xi; also Natasha (Beahanasia — the Australian Law in
an International Context: Part 1: Passive Volunt&ythanasiaResearch Paper No. 3
1996-97, Parliamentary Research Service, p. ivAdid, Submissio875 p. 3; and NSW
Council for Civil Liberties Submissio®18 pp 9-10.

[18] Some submissions to this inquiry made a distinctiased on intention: that is, if there
is no intention to kill, then it is not euthanasae, for example, Dr David van Gend,
Submissio®13 p. 8; also Australian Family Association (W/Abmission 38(. 4;
Christian Democratic Part$gubmissiori001 p. 6.

[19] Non-voluntary euthanasia can be defined as thedof a patient who does not have
the capacity to understand what euthanasia meahsaaimot therefore form a request or
withhold consent (for example, where a patiennisamscious); involuntary euthanasia
refers to a situation where the patient is compgdtemake a request, but does not do so —
so effectively something is done (or not done)pitesof the person’s wish to stay alive: see
1997 Euthanasia Inquiry, pp xi—xii.

[20] Rights of the Terminally Ill Act995 (NT), s. 3 (definition of assist); see also
Australian Medial AssociatiorBubmissior375, p. 3.

[21] 1997 Euthanasia Inquiry, p. xii; see also Dr ARthschild,Submissiod52 pp 16-17.

[22] For a useful summary and analysis of the Austnaiw in this area, see Associate
Professor Cameron StewdBtibmissior’29 Note that suicide in itself is no longer a crime
in Australia.

[23] See, for example, Ben White and Lindy WilltpdPrivate thoughts of public
representatives: assisted death, voluntary eutlzaaad politicians’Journal of Law and
Medicine Vol. 11(1), August 2003, pp 77-92; also, Parliatnd Tasmania, Community
Development Committe®eport on the Need for Legalisation of Voluntaryhanasia
Report No. 6, 1998; Parliament of South Austradiacial Development Committekaquiry
into the Voluntary Euthanasia Bill 19980 October 1999, pp 33-49, available at:
http://www.parliament.sa.gov.au/NR/rdonlyres/A42E#E>4D4B-4050-A8DD-
FAD209D4CBBD/4724/12threportvoluntaryeuthanasigidfl (accessed 19 May 2008).
[24] 1t was introduced into the Victorian Parliam@n 28 May 2008: see
http://lwww.legislation.vic.gov.au/ (accessed 12eJAA08); see also Nader, C., ‘Euthanasia
Bill to Bar Death Tourists'The Age 18 March 2008, p. 7; Dying with Dignity Victoria,
http://www.dwdv.org.au/ParliamentaryBill.html (assed 19 May 2008).

[25] ‘Advanced directives’ are discussed furthreChapter 4 of this report.

Chapter 3 — Legal and Constitutional policy issues

[1] 1997 Euthanasia Inquiry, especially Chaptand pp 111-112.
[2] p. 13l

[3] Natasha Cica, ‘Constitutional Arguments in &awvof Removing the Territories’ Power
to Make Laws Permitting EuthanasiRarliamentary Library Research Note 32 1996,-97
available at: http://www.aph.gov.au/library/pub$li906-97/97rn32.htm; and
‘Constitutional Arguments Against Removing the Tteries’ Powers to Make Laws
Permitting EuthanasiaRarliamentary Library Research Note 33 1996-&vailable at:
http://www.aph.gov.au/library/pubs/rn/1996-97/973ri8m (accessed 2 April 2008).

[4] Submissiod43 p. 2.



232 Senate Standing Committee on Legal and Catistial Affairs APR23(2)

[5] Submissio®4?2 p. 2; see also NSW Council for Civil Liberti€ajbmissio®18 p. 5.
[6] Submissio®42 p. 2.

[7] Committee Hansardl4 April 2008, p. 46.

[8] Submissiod6, p. 1.

[9] Submissiod6, p. 1; see also Professor George Willia@smmittee Hansardl6 April
2008, p. 2.

[10] Committee Hansardl6 April 2008, p. 22.
[11] Submissiod46, p. 4.

[12] South Australian Voluntary Euthanasia SogiSiybmissior’4, p. 1; see also, for
example, Voluntary Euthanasia Society of NSSMbmissior216, p. 1; ALP (ACT Branch),
Submissiod15 pp 1-2; Western Australian Voluntary Euthanasiei&y, Submissior370,
p. 1; Civil Liberties AustraliaSubmissior865 p. 1.

[13] Submissiod46, p. 4; see also The Hon Daryl ManZBgmmittee HansardL4 April
2008, p. 17; and Mr John Bailey, former membehefNT Legislative Assembly,
Submissiod30, p. 1.

[14] Submissiod51 p. 2.

[15] The Hon Daryl ManzieCommittee HansardL4 April 2008, p. 20; Australian
Federation of AIDS OrganisationSubmissiod00, p. 1.

[16] SubmissiorB93 p. 1; see also The Hon Daryl ManZgeibmissiod 1l pp 1-7; Mr
Terry Mills MLA, Submissiod51, p. 2; andlournals of the Senate No.,4#8 October
1996, p. 765.

[17] SubmissiorB93 p. 1; see also South Australian Voluntary EutB&n&ociety,
Submissiof74, p. 1.

[18] Wake v Northern Territor{1996) 124 FLR 298.

[19] Committee Hansardl4 April 2008, p. 46; see also Northern Territbayv Reform
Committee Submissio®43 pp 2-3; and discussion in Chapter 2 of this repor

[20] Committee Hansardl6 April 2008, p. 20; see alSubmissiod71, p. 1.
[21] Committee Hansardl6 April 2008, p. 20; see alSubmissiod71, p. 2.
[22] Submissiod42, p. 5.

[23] Submissiorr4, p. 1.

[24] For example, Atheist Foundation of AustraBalbmissiord5, p. 1; South Australian
Voluntary Euthanasia Societgubmissior74, p. 1; Voluntary Euthanasia Society of NSW,
Submissior216, p. 1; West Australian Voluntary Euthanasia Sggi®tubmissio370, p. 1;
Council on the Ageing NTSubmission 373. 1; Darwin Senior Citizen§ubmissior377,

p. 1; ALP (ACT Branch)submissiod15 pp 1-2; Civil Liberties Australigsubmission
365, p. 1; Gilbert and Tobin Centi®bmissiod6, p. 1 and Professor George Williams,
Committee HansardL6 April 2008, p. 2; Mr Terry Mills MLASubmissiod51, p. 1.

[25] Submissior365 p. 1.

[26] Submissio377, p. 1.

[27] Committee Hansardl4 April 2008, p. 23; see alSubmissior393 pp 1-2.
[28] Submissior390, pp 1-2.

[29] Committee Hansardl4 April 2008, p. 24.

[30] Submissiod42, p. 6.



Spring 2008 Rights of the Terminally lll (Euthaizakaws Repeal) Bill 2008 233

[31] Submissiod42 p. 7
[32] Submissiod42, p. 7.
[33] Submissiod42, p. 8.
[34] Submissiod42, p. 8.
[35] Submissio®43 p. 2.
[36] Submissiod28 p. 1; see alsGommittee Hansardl6 April 2008, p. 10.

[37] See, for example, Christian Democratic PaBtyhmissiori001, p. 1; Festival of Light
Australia,Submissior361, p. 9.

[38] See Natasha Cica, ‘Constitutional Argumentgavour of Removing the Territories’
Power to Make Laws Permitting EuthanasRéyliamentary Library Research Note 32
1996-97 available at: http://www.aph.gov.au/library/pubgl 996-97/97rn32.htm
(accessed 17 March 2008).

[39] Submissior366, p. 1.

[40] Submissiori00], p. 1.

[41] Submissiod09, p. 1.

[42] Natasha Cica, ‘Constitutional Arguments irvéiar of Removing the Territories’
Power to Make Laws Permitting EuthanasRérliamentary Library Research Note 32
1996-97 available at: http://www.aph.gov.au/library/pubgl996-97/97rn32.htm
(accessed 17 March 2008); see also Father Framn8ngSubmissiod28 p. 1 and
Attorney-General’'s Departmeminswer to Question on Noticeeceived 9 May 2008, pp
1-2.

[43] See Natasha Cica, ‘Constitutional Argumentsavour of Removing the Territories’
Power to Make Laws Permitting EuthanaskRérliamentary Library Research Note 32
1996-97 available at: http://www.aph.gov.au/library/pubgl996-97/97rn32.htm
(accessed 17 March 2008).

[44] Submissiod42, p. 4; see also 1997 Euthanasia Inquiry, p. 19.

[45] Submissiod42, p. 4.

[46] Committee Hansardl6 April 2008, p. 22; see also Attorney-GenerBl&partment,
Answer to Question on Noticesceived 9 May 2008, p. 2.

[47] Committee Hansardl6 April 2008, p. 23.
[48] Submissio®43 p. 2.

[49] Law Council of AustraliaSubmissiod42, p. 3; and see, for example, s.9 of the
Northern Territory Self-Government Act 19(&h).

[50] Submissior393 p. 1.

[51] Committee Hansardl4 April 2008, p. 19.

[52] Committee Hansardl6 April 2008, p. 21.

[53] See, for example, Mrs Nita WoodwaBlbmissiori17, p. 1; Festival of Light
Australia,Submissior361, p. 9; Darwin Christian Ministers’ Associatidaubmissior376,
p. 3; ACL, Submissiod22 p. 4; Right to Life AustraliaSubmission 441p. 3; Life,
Marriage and Family Centre, Catholic Archdioces&ydney Submissior860, p. 5 and Mr

Christopher MeneyCommittee HansardL6 April 2008, pp 30-31; Dr David van Gend,
Submissiod13 p. 2.

[54] Submissio®22, p. 4; see also Mrs Lois Fong, AGCommittee Hansardl4 April
2008, p. 8.



234 Senate Standing Committee on Legal and Catistial Affairs APR23(2)

[55] Also a member of the Medical Advisory Boaf@owoomba Regional Hospice and
Queensland secretary for ‘TRUST: Palliative Ca#,Euthanasia’.

[56] Submissio®13 p. 2.
[57] Committee Hansardl4 April 2008, p. 13.

[58] Committee Hansardl6 April 2008, p. 10 and pp 12-13; see also Mristdpher
Meney, Life, Marriage and Family Centre, CatholicAdiocese of Sydneommittee
Hansard 16 April 2008, p. 31.

[59] Committee Hansardl6 April 2008, p. 12.
[60] Committee Hansardl6 April 2008, p. 23.
[61] Committee Hansardl6 April 2008, p. 23.
[62] Committee Hansardl6 April 2008, pp 4-5.
[63] Committee Hansardl4 April 2008, p. 47.

[64] Committee Hansardl6 April 2008, p. 5; see also The Hon Austin AsdNorthern
Territory Law Reform Committe€Gommittee HansardL4 April 2008, p. 49 and Law
Council, Submissio®42 p. 5.

[65] Committee Hansardl4 April 2008, p. 46; see also Northern Territbayv Reform
Committee Submissiod43 pp 2-3; and discussion in Chapter 2 of this repor

[66] Submissiod28 Attachment, p. 2.

[67] See further 1997 Euthanasia Inquiry, p. 1de Hon Daryl ManzieCommittee
Hansard 14 April 2008, p. 21; Dr David van Gend, AGCommittee Hansardl4 April
2008, p. 13; National Civic Counchubmissiod17, p. 3.

[68] Submissiod13 p. 2.
[69] Committee Hansardl6 April 2008, p. 19.
[70] Committee Hansardl4 April 2008, p. 21.

[71] Darwin Christian Ministers’ AssociatioBubmissior376, p. 3; see also, for example,
Festival of Light AustraliaSubmissior861, p. 9; ACL,Submissiod22, p. 4; Dr David van
Gend,Submissiod 13 p. 2; Father Frank Brenna®ubmissio®28 p. 1.

[72] See, for example, Dr Philip Nitschk&ubmissior390 pp 2-3.

[73] See, for example, Mr Geoff BoltoBubmissiori01, p. 1; ALP (ACT Branch),
Submissio15, p. 2; Darwin Christian Ministers’ AssociatioByubmissior8376, p. 4; Mr
Gerry Wood MLA,Submissio53 p. 2.

[74] Submissiod42, p. 5; see also Professor George Williams, Gilaed Tobin Centre,
Committee HansardL6 April 2008, p. 6.

[75] Submissiod53 p. 2.
[76] This issue was also canvassed during the E3@8ffanasia Inquiry: see pp 22-24.

[77] Law Council of AustraliaSubmissiod42, p. 5; Professor George Williams,
Committee HansardL6 April 2008, p. 6; Sydney Centre for InternaibLaw, Submission
421, p. 4. See also 1997 Euthanasia Inquiry at papagdad5; and Natasha Cica,
‘Constitutional Arguments Against Removing the Tteries’ Powers to Make Laws
Permitting EuthanasiaRarliamentary Library Research Note 33 1996-Airgument 6.

[78] Committee Hansardl6 April 2008, p. 6.
[79] Submissiod46, p. 3.
[80] Submissiod6, p. 2.



Spring 2008 Rights of the Terminally lll (Euthaizakaws Repeal) Bill 2008 235

[81] Submissiod6, p. 2.
[82] Submissio®43 p. 3.

[83] Submissiod43 p. 3; see also Mr Nikolai Christrup, NT Law RefoCommittee,
Committee Hansardl4 April 2008, p. 49.

[84] Submissiod46, p. 4; see also Professor George Williams, Gilaed Tobin Centre,
Committee Hansardl6 April 2008, pp 2—4; and NT Governme@gmmittee Hansardl4
April 2008, p. 2.

[85] Committee Hansardl4 April 2008, p. 2; see also Gilbert and Toben€e,Answer to
Question on Noticaeceived 6 May 2008, p. 2 for a suggested amewelesibn of the Bill.

[86] Submissiod43 p. 3; see also Law CouncBubmissio®42 pp 8-9.
[87] Committee Hansardl4 April 2008, p. 2.

[88] Northern Territory (Self-Government) Act 198360A;Australian Capital Territory
(Self-Government) Act 1988.23; andNorfolk Island Act 1979s.19.

[89] Submissiod46, p. 3.

[90] Committee Hansardl4 April 2008, p. 2.

[91] Committee Hansardl4 April 2008, p. 46.

[92] Answer to Question on Noticeeceived 6 May 2008, p. 1.
[93] Answer to Question on Noticeceived 6 May 2008, p. 2.

[94] Submissiod46, pp 3 and 4; see also Professor George Williariise and Tobin
Centre,Committee HansardL6 April 2008, p. 4.

[95] Submissiod22, p. 6; see also Rita Jose@ubmissior371, p. 2; Darwin Christian
Ministers’ AssociationSubmissior876, p. 3.

[96] Northern Territory (Self-Government) Act 19P@ragraph 50A(2)(a).

[97] Natural Death Act 1988ections 4 and 6; see also, for example, Dariis@an
Ministers’ AssociationSubmission 37. 3; Dr Mark BougheyCommittee Hansardl4
April 2008, p. 42; Associate Professor Cameron SteBubmissiorn29, p. 6.

[98] Committee Hansardl6 April 2008, p. 9; see, for example, subsec?pfl) of the
Australian Capital Territory (Self-Government) A&88(Cth).

[99] Despite an unsuccessful referendum on statéheld in the NT in October 1998,
proposals are still on foot. In 2004 a NT Stateh8tekring Committee was established to
assist with the ‘development of a new Territoryst@ntion and with promoting statehood
education and awareness’: see further Dr Nichola®é] ‘Northern Territory statehood:
major constitutional issuedParliamentary Library Research Papel5 February 2008, no.
21 2007-08.

[100] Submissiod46, p. 4.
[101] Submissiom6, p. 1 cf Festival of Light Australi§gubmissior361, p. 9.
[102] Submissiod71, p. 2.

[103] Committee HansardL6 April 2008, p. 11; see also Katrina Georgeivehsity of
Western Sydneysubmissior398 pp 1-24; Mr John Ryaigubmissio09, pp 4-7.

[104] In this context, many witnesses and submissieferred to the following study:
D.W. Kissane, A. Street, P. Nitschke, ‘Seven demtli3arwin: case studies under the
Rights of the Terminally lll Act, Northern TerritgrAustralia’, The LancetVol. 352,
October 3 1998, pp 1097-1102. See also Dr PhilipcNke,Committee Hansardl4 April
2008, pp 28-29 anBubmissior890A Dr David van GendCommittee HansardL4 April



236 Senate Standing Committee on Legal and Catistial Affairs APR23(2)

2008, pp 14-15; Professor David KissaBebmissiorb89 Dr Brian Pollard Submissiod7
andCommittee Hansardl6 April 2008, pp 26—27; ACLSubmissiod22 p. 5; Festival of
Light Australia,Submissior861, pp 2—4; Dr Mark Bougheysubmissio92 pp 1-3 and
Committee Hansardl4 April 2008, p. 38; Dr Alan Rothschil8ubmissio®52, pp 3—4.
[105] Submissiod?, p. 10; see also the NSW Council for Civil Libegj who supported
the Bill and the RTI Act, but made several suggestifor improvements to the RTI Act,
which it believed ‘might help to allay the fearssafime of the RTI Act’s critics'Submission
418 pp 5-6.

[106] See, for example, Dr David van Gei@mmittee Hansardl4 April 2008, p. 13;
National Civic CouncilSubmission 41%. 3; Father Frank Brenna@pmmittee Hansard
16 April 2008, p. 13.

[107] See, for example, Associate Professor Cam8tewartSubmissior729, p. 14;
Australian Federation of AIDS OrganisatioSgibmissio®00, pp 2-3; Voluntary
Euthanasia Society of QueenslaBdpmissiod31, p. 1.

[108] See, for example, ACISubmissio®22, p. 6; also Dr Brian PollardCommittee
Hansard 16 April 2008, pp 24-25; Rita Jose@ybmissior871, pp 4-12; Mrs Lois Fong,
Submissio®07, pp 1-2 anCommittee Hansardl4 April 2008, p. 8; cf NSW Council for
Civil Liberties, Submissio®18 pp 2, 9; Sydney Centre for International L&upmission
421 See also Human Rights and Equal Opportunity Casion (HREOC)Submission
436and their paper referred to in that submissiomrnttdn Rights and Euthanasia’,
Occasional PaperDecember 1996, available at: http://www.humartggiov.au/human_
rights/euthanasia/index.html (accessed 5 May 2008).

[109] Submissiod22, pp 6-7; see also Rita JoseBlapmissior371, pp 4-12.

[110] Submissiod?2], p. 3; see also

[111] Submissiod21, pp 3—4.

Chapter 4 — Euthanasia policy issues
[1] Submissiorr4, p. 1.

[2] Submissiod22 p. 3; see also Mr Marshall Perr@pmmittee HansardL4 April 2008,
p. 17.

[3] See, for example, the Federal Presbyteriarr€@hof Australia Submissior366, p. 1.
[4] See 1997 Euthanasia Inquiry, especially Chafes8.

[5] The committee notes that some witnesses anihisiers expressed the view that little
has changed since 1997, or that, if anything, tieeauithanasia case has slightly
strengthened and therefore the current Euthanagtiah®uld not be changed: see for
example, Father Frank Brenn&gmmittee Hansardl6 April 2008, pp 9-10.

[6] See, for example, Civil Liberties Australiibmissior8365, p. 1; NSW Council for
Civil Liberties, Submissiod18 p. 3; West Australian Voluntary Euthanasia Sggiet
Submissiof370, p. 2; Council of Australian Humanist Societi€sipmissior396, p. 1;
Voluntary Euthanasia Society of Queenslg®uabmissiod 31, p. 1; also 1997 Euthanasia
Inquiry, pp 57-61.

[7] Submissiod18 p. 3.
[8] Submissiod18 p. 2.
[9] Submissior370 p. 2.
[10] Committee Hansardl6 April 2008, p. 15.
[11] Committee Hansardl4 April 2008, p. 20.



Spring 2008 Rights of the Terminally lll (Euthaizakaws Repeal) Bill 2008 237

[12] See, for example, Dr Mark Bough&pommittee Hansardl4 April 2008, p. 40; also Dr
David van Gend, ACLCommittee Hansardl4 April 2008, p. 14 an8ubmissio®13 p. 6.

[13] Submissiod10, p. 3; see also p. 5.

[14] Australian Family Association (WABubmissior380, p. 4; see also Christian
Democratic PartySubmissiori001, p. 6.

[15] See also 1997 Euthanasia Inquiry, pp 61-62.

[16] Submissior363 p. 3; see also Oregon Department of Human Sesvate
http://oregon.gov/DHS/ph/pas/index.shtml and ‘Sumynad Oregon’s Death with Dignity
Act — 2007’ at: http://oregon.gov/DHS/ph/pas/does#ii 0.pdf (accessed 19 May 2008).

[17] See, for example, NSW Council for Civil Libier$, Submissiod18, pp 4-5; Dr David
Leaf, Submissiob7, p. 2 andCommittee Hansardl6 April 2008, p. 15.

[18] Committee Hansardl6 April 2008, p. 16.

[19] Committee Hansardl6 April 2008, p. 17.

[20] Submissiod22 p. 16.

[21] Committee Hansardl6 April 2008, p. 28; see also p. 29.

[22] See, for example, the National Alliance of Stian LeadersSubmissior359; Dr Ruth
Powys,Submissior388 p. 3; Pro-Life VictoriaSubmissio08 p. 2.

[23] Submissiod0Q p. 3.

[24] Mr Marshall PerronSubmissior893 p. 5; West Australian Voluntary Euthanasia
Society,Submissior870, p. 2; Humanist Society of South Austrafsybmissiod54, p. 1;
Council of Australian Humanist Societi€xbmissior396, p. 2. See also Chapter 7 of the
1997 Euthanasia Inquiry, which canvasses the fistoopinion polls on the issue of
euthanasia.

[25] Submissior216, p. 1; see also Humanist Society of VictoBapmissior382, p. 2.

[26] Submissior7, pp 8-9; see also the Committee on Bioethicselthiting Church in
Australia (Victorian Synod)Submissior384 p 1.

[27] Committee Hansardl4 April 2008, p. 37.
[28] SubmissiorB99 p. 4.

[29] SubmissioB75 pp 1-2.

[30] Submissior875, p. 1.

[31] For example, Dying with Dignity Victorigcgubmission 39%. 4; Mr Marshall Perron,
Submissior393 p. 4; see also 1997 Euthanasia Inquiry, pp 62+83pp 87—-89.

[32] See, for example, Emeritus Professor Philip, ISubmissior863 p. 2 and Dr Alan
Rothschild, Submissiod52 pp 17-18, referencing Kuhse, H., Singer, P., Baupn, Clark,
M. and Rickard, M. (1997) "End of Life decisionsAastralian Medical practiceMedical
Journal of AustraliaVol. 166(4), 17 February 1997, pp 191-197. Sse 4997 Euthanasia
Inquiry, pp 87-89.

[33] Submissior382 p. 3; see also Council of Australian Humanisti&ties, Submission
396, p. 2.

[34] Submissiod0Q p. 2.

[35] Submissior’29 p. 14.

[36] Submissior99, p. 6.

[37] Submissior399 p. 7; see also Dr Alan Rothschiiibmissiod52, pp 12—-16.



238 Senate Standing Committee on Legal and Catistial Affairs APR23(2)

[38] Submissior890, pp 2-3.

[39] Committee Hansardl4 April 2008, p. 26.

[40] Mrs Angelika Elliott,Submissior383.

[41] Mr Don FloundersSubmissiori10, p. 1; see alsBubmissiori10A.
[42] Committee Hansardl4 April 2008, p. 25.

[43] Committee Hansardl4 April 2008, p. 25.

[44] See, for example, Mrs Angelika EllioBubmissior383, p. 2.

[45] Submissior216, p. 1; see also Humanist Society of VictoBapmissior882, p. 2; Dy-

ing with Dignity Victoria, Submissior399, p. 2; Mr Marshall Perror§ubmissior8393, p. 3.

[46] 1997 Euthanasia Inquiry, Chapter 8, pp 93-110.

[47] See further: Ministry of Health, Welfare anddgt (Netherlands),
http://english.justitie.nl/themes/euthanasia/indsgx (accessed 20 May 2008): also Dr Alan
Rothschild,Submissiod52 p. 26. For the situation prior to 2002, see 1B@thanasia
Inquiry, pp 96-106.

[48] Note that this legislation was first approvedl994 but subject to various court
challenges: see further: Oregon Department of HuB&mwices, "Death with Dignity Act",
http://oregon.gov/DHS/ph/pas/index.shtml (accedseiMay 2008).

[49] See further: South Australian Voluntary Eutasia Society, Fact Sheet 26, Voluntary
Euthanasia in Belgium, available at: http://wwweasasn.au/resources/facts/fs26.php
(accessed 15 May 2008).

[50] SubmissiorB99 p. 2; see also Dr Alan Rothschibmissiod52, pp 4-5.

[51] See, for example, Dr Brian Pollat@ommittee Hansardl6 April 2008, p. 26; Darwin
Christian Ministers’ Associatiorgsubmissior8376, p. 4; ACL,Submissiod22 pp 8-9;
Festival of Light AustraliaSubmissior361, p. 8.

[52] See, for example, Dr David van Ge@mmittee HansardL4 April 2008, p. 9 and
Submissio®13 pp 3-5; Festival of Light Australi§ubmissior861, pp 5-8; Dr Brian
Pollard,Documents tabled at public hearing of 16 April 2008

[53] 1997 Euthanasia Inquiry, Chapter 8, pp 93-110.

[54] Father Frank Brennagommittee Hansardl6 April 2008, p. 13 an8ubmissio28,
p. 2; Festival of Light Australiggubmissior361, p. 5.

[55] That is, care that provides coordinated ngsimedical and other allied services for
people with a terminal iliness: see Palliative Canstralia,Submission 424. 12. See also,
for example, Catholic Health Austral@ubmissiod19, p. 4; Little Company of Mary
Health CareSubmissiod25 p. 5; Family Council of VictoriaSubmissior263 pp 5-6; and
1997 Euthanasia Inquiry, pp 74—79.

[56] Submissiod24, p. 1.
[57] Submissiod22 p. 16.
[58] Committee Hansardl4 April 2008, p. 8.

[59] Committee Hansardl6 April 2008, p. 28; see also Medicine with Mitya
Submissior242, pp 1-2.

[60] Submissiod22 p. 11.
[61] Submissiod18 p. 8.

[62] Life, Marriage and Family Centre of the Catbd\rchdiocese of Sydnegubmission
360, p. 4; see also Mr Christopher Men&gmmittee Hansardl6 April 2008, pp 31-32.



Spring 2008 Rights of the Terminally lll (Euthaizakaws Repeal) Bill 2008 239

[63] See, for example, Australian PsychologicaliSycSubmissio®29 pp 1-2; Dr
Dianne GrocottSubmissior887, Suicide: NO Submissior895 p. 2; ACL,Submissiod22,
pp 12-13.

[64] Committee Hansardl6 April 2008, p. 28 and see aBobmissior360, p. 4.

[65] Submissiod29 pp 1-2. In this context, the Australian PsychimlagSociety was
concerned that certain safeguards need to be etlideuthanasia legislation, and that the
NT RTI Act did not make adequate provision ‘to sk the psychological needs of close
relatives of the patient through counselling’.

[66] See, for example, the Australian Nursing Fatien, Submissio91, p. 1; Palliative
Care AustraliaSubmissiod24, p. 3.

[67] See, for example, Mr Mark Boughe&ypmmittee HansardL4 April 2008, p. 38; also
Associate Professor Cameron Stew@tthmissior’29, pp 4-5; Australian Federation of
AIDS OrganisationsSubmissiod0Q, p. 2.

[68] Submissior’29 pp 4-5. See especially the table in this suborissimmarising the
regulation of advance directives in each statetamdory under common law and
legislation.

[69] Submissior’29, pp 4-5; see also AMAubmissio375 p. 3.
[70] SubmissioB75, p. 3.
[71] SubmissioB75 p. 4.
[72] Submissiod24, p. 2.

[73] See, for example, Professor David Kiss&héymission89, p. 1; Mr Gerry Wood
MLA, Submissiod53 p. 1.

[74] Committee Hansardl4 April 2008, p. 38; see alSubmissio®92 p. 2.
[75] Submissiod53 p. 1.
[76] Submissiod52 p. 1.

[77] Darwin Christian Ministers’ AssociatioBubmissior876 p. 4; Dr David Gawler,
Submissiod45, p. 4.

[78] Committee Hansardl4 April 2008, pp 9-10.

[79] See, for example, Medicine with Moralitgubmissior242 p. 1; Australian Catholic
Bishops Conferenc&ubmissiod10, p. 6; Catholic Health Australi&ubmissio®19 pp
3—4; Mr Gerry Wood MLA Submissiod53 p. 1.

[80] See, for example, ACT Committee of the VoluptEuthanasia Society of NS\V8ub-
mission238 p. 1; Emeritus Professor Philip Le§tibmissior863 pp 5-6; Dying with Dig-
nity Victoria, Submissior899 p. 6; NSW Council for Civil LibertiesSubmissio18 p. 8.

[81] Committee Hansardl6 April 2008, p. 15.
[82] Submissiod12 p. 1.

[83] Committee Hansardl6 April 2008, p. 17.
[84] Submissior875, p. 2.

[85] Committee Hansardl6 April 2008, pp 17-18.
[86] Submissiod24, p. 3.

[87] Submissiod24, p. 4.

[88] See, for example, Dr David Gawl&ubmissiod45 p. 2; Life, Marriage and Family
Centre, Catholic Archdiocese of Sydn8ubmissior860, pp 4-5.



240 Senate Standing Committee on Legal and Catistial Affairs APR23(2)

[89] Submissiod22 p. 11; see also Mrs Lois Fong, AGLommittee HansardL4 April
2008, p. 8; Medicine with Moralitygubmissior242, p. 2.

[90] Committee Hansardl6 April 2008, p. 27.
[91] Committee Hansardl6 April 2008, p. 29.
[92] Submissiod18 p. 8.

[93] See, for example, the ACT Committee of thewary Euthanasia Society of NSW,
Submissior238 pp 1-2; Emeritus Professor Philip L&ybmissior363 pp 6—7; Dying
with Dignity Victoria, Submissior399, pp 2-5; Mr Marshall Perrogubmissior393 p. 3.

[94] Submissiod52 p. 4 and see also p. 5; cf Festival of Light Aalgd, Submissior361,
pp 7-8; Right to Life Australicgubmissiod41, p. 5.

[95] See, for example, Darwin Christian MinisteAgsociationSubmissior376, p. 4;
Committee on Bioethics of the Uniting Church in #&atia (Victorian Synod)Submission
384, pp 3—4; Katrina George, University of Westerdiyy,Submissior898 Festival of
Light Australia,Submissior361, p. 8.

[96] See, for example, ACISubmissiod22, pp 8-9.

[97] Dying with Dignity Victoria,Submissior399, p. 4; see also, for example, Dr Alan
Rothschild,Submissiod52, p. 22; and Dutch Ministry of Health, Welfare aé®plort in May
2007 at http://www.minvws.nl/en/themes/euthanasi@fdt.asp (accessed 20 May 2008).

[98] ACL, Answers to Questions on Noticeceived 8 May 2008, pp 1-2 and Dr David van
Gend,Answers to Questions on Noticeceived 6 May 2008.

[99] In this context, many submissions referrethifollowing study: D.W. Kissane, A.
Street, P. Nitschke, ‘Seven deaths in Darwin: caseies under the Rights of the
Terminally Ill Act, Northern Territory, AustraliaThe LancetVol. 352, 3 October 1998, pp
1097-1102. See also Dr Nitschkesgmmittee Hansardl4 April 2008, pp 28-30 arfsub-
mission390A Dr David van GendCommittee Hansardl4 April 2008, pp 14-15; Professor
David KissanesSubmissiorb89 Dr Mark BougheyCommittee Hansardl4 April 2008, p.
38; ACL, Submissiod22 p. 9; Festival of Light Australiggubmissior361, pp 2—4.

[100] See, for example, the Coalition of the Defe of Human LifeSubmissior367, p. 3;
Katrina George, University of Western Sydn8ybmissior898 pp 1-24; Family Council
of Victoria, Submissior263 p. 5. It was also noted that several other ingsirsuch as
House of LordsReport of the Select Committee on Medical Efti694, and Parliament of
Tasmania, Community Development Committeeport on the Need for Legalisation of
Voluntary EuthanasiaReport No. 6, 1998, had concluded that volunéatphanasia
legislation could not adequately provide the nesbgssafeguards against abuse.

[101] Submissiod7, p. 11.
[102] Submissio®22 p. 7.

[103] See, for example, Medicine with Morali§ybmissior242, p. 2; Father Frank
BrennanCommittee Hansardl6 April 2008, p. 11; Dr David Gawlesubmissiod45 p. 3
andCommittee Hansardl4 April 2008, p. 10; Dr John MurtagBubmissiod50 p. 2; Life,
Marriage and Family Centre, Catholic Archdioces&ydney Submissior360, p. 3;
Australian Catholic Bishops Conferen&jbmissiod10, pp 6—7; Dr Christopher Meney,
Life, Marriage and Family Centre, Catholic Archdise of SydneyCommittee Hansard
16 April 2008, p. 29; see also Dr Alan RothschBdpbmissiod52, pp 19-20.

[104] Submissio375 p. 2.

[105] Submissiod22 p. 7; see also Dr David van Gend, AQgmmittee HansardL4
April 2008, p. 9.



Spring 2008 Rights of the Terminally lll (Euthaizakaws Repeal) Bill 2008 241

[106] Committee Hansardl6 April 2008, p. 21; see alSubmission7, p. 2; and NSW
Council for Civil Liberties Submissio18 pp 7-8.

[107] Committee Hansardl6 April 2008, p. 16; see also Dying with Dignifictoria,
Submissior399 p. 4; NSW Council for Civil Libertiessubmissio®18 pp 7-8.

[108] See, for example, Emeritus Professor Phitip, Submissior863, p. 2, quoting from
Kuhse, H., Singer, P., Baume, P., Clark, M. and&id, M. (1997) "End of Life decisions
in Australian Medical practiceMedical Journal of AustraliaVol. 166(4), 17 February
1997, pp 191-197; also Dying with Dignity VictorBbmissior899, p. 4.

[109] Humanist Society of Victorig§ubmissior882 p. 3; Dying with Dignity Victoria,
Submissior399, pp 4-5.

[110] Submissio®9], p. 3.

[111] Medicine with MoralitySubmissior242, p. 2; see also Dr David van Gend,
Submissio®13, p. 5; Rita JosepBubmissior871, pp 12—13; Dr David Gawle§ubmission
445 p. 3; Life, Marriage and Family Centre, Cathdlichdiocese of Sydneygubmission
360, pp 3—4; Committee on Bioethics of the Uniting @fuin Australia (Victorian Synod),
Submissior384, p. 2; National Civic CounciSubmissiod17, p. 3.

[112] Submissiod22 pp 13-14.

[113] Submissio22 p. 14; see also Australian Catholic Bishops Canfee,Submission
410 p. 6; and Life, Marriage and Family Centre, CithArchdiocese of Sydney,
Submissior360, p. 6. See further the Women’s Forum Australiag wpposed the Bill
based on concerns about the particular impacttbieasia on womerSubmissior397.

[114] Committee Hansardl6 April 2008, p. 28; see also Life, Marriage &tzaily
Centre, Catholic Archdiocese of Sydn8ybmissior860, pp 3—4.

[115] See, for example, Dr David van Gend, ACbmmittee Hansardl4 April 2008, p.
9; also 1997 Euthanasia Inquiry, pp 93-94.

[116] Committee Hansardl4 April 2008, p. 38; see also pp 39—-40 Sutmissiorb92, pp
2-3; and Dr Brian Pollard;ommittee Hansardl6 April 2008, p. 25.

[117] Committee Hansardl4 April 2008, p. 42.
[118] Submissior238 p. 2.

[119] See, for example, Federal Presbyterian €haf AustraliaSubmissior366, p. 1;

Life, Family and Marriage Centre, Catholic Archdise of Sydney§ubmissior360, p. 6;
Right to Life AustraliaSubmissior381, p. 1; Australian Catholic Bishops Conference,
Submissio10, pp 3—4.

[120] Submissio®10 p. 3.
[121] Submissior860, p. 6.
[122] Committee Hansardl6 April 2008, pp 28 and 29.

[123] Submissior895 p. 3; see also, for example, National Civic Calr8ubmissiod 17,
p. 3; ACT Right to Life Associatiorubmission 434. 5; Dr David van Gend, ACL,
Committee Hansardl4 April 2008, p. 9; Family Council of Victori&ubmissior263 p. 4.

[124] Submissior363 p. 4.
[125] Submissio®18 p. 3; see also 1997 Euthanasia Inquiry, pp 5983 6.13.
[126] Submissio®52 p. 5.

[127] See, for example, AMAubmissior875, p. 2; Mr Christopher Meney, Director,
Life, Marriage and Family Centre, Catholic Archdise of SydneyCommittee HansardL6
April 2008, p. 28.



242 Senate Standing Committee on Legal and Catistial Affairs APR23(2)

[128] See, for example, Federal Presbyterian €haf AustraliaSubmissior366, p. 1;
Life, Marriage and Family Centre, Catholic Archdise of Sydney§ubmissior360, p. 2.

[129] Submissiod0Q, p. 2.

[130] See also 1997 Euthanasia Inquiry, Chaptan8 Father Frank Brennaipcument
tabled at hearing on 16 April 2008ohn Collins, Frank Brennan, ‘Euthanasia and the
potential adverse effects for Northern Territoryofigines’, The LancetVol. 349, June 28
1997, pp 1907-1908.

[131] Submissio60, p. 2; see also Dr David Gawl&€@pmmittee HansardL4 April 2008,
p. 11.

[132] Submissiob60, p. 2; see also Dr Teem-Wing Yipubmissior8394, p. 2.

[133] Dr David GawlerCommittee Hansardl4 April 2008, p. 11 and pp 9-10; Ms Isobel
Gawler,Submissio32, p. 1.

[134] Submissio14 p. 2.
[135] Submissio47, see als@ubmissio49,

[136] Mr Desmond McKenzie, AMSANTCommittee Hansardl4 April 2008, p. 32; see
alsoSubmissio60, pp 2-3.

[137] Committee Hansardl4 April 2008, p. 20.
[138] Submissio560, p. 3.

[139] Father Frank Brenna8ubmissiod18 p. 3; Dr Teem-Wing YipSubmissior394, p.
2; Standard letteSubmissio®47, p. 1; Ms Lorraine ErlandsoSubmissiod48, p. 1.

[140] Committee Hansardl6 April 2008, p. 13.

[141] Submissio®14 p. 3.

[142] Submissiod14, p. 2; see also Dr David Gawl&ubmissiod45 pp 1-2.
[143] Submissio®14 p. 6 and see also p. 4.

[144] Committee Hansardl4 April 2008, p. 10.

[145] Committee Hansardl4 April 2008, p. 10; see also Dr Mark Bough@gmmittee
Hansard 14 April 2008, p. 37 and p. 39; alSobmissiob92 p. 1.

[146] Dr David GawlerCommittee Hansardl4 April 2008, p. 15; see also ARDS,
Submissio®14, p. 4.

[147] Dr Teem-Wing YipSubmissior394, pp 2-3.

[148] Submissio60, p. 2; see also Mr Desmond McKenzie, AMSANCGmmittee
Hansard 14 April 2008, pp 32—-33.

[149] Committee Hansardl4 April 2008, p. 33.

[150] Committee Hansardl4 April 2008, p. 21.

[151] Committee Hansardl4 April 2008, p. 21.

[152] Committee Hansardl4 April 2008, p. 21.

[153] 1997 Euthanasia Inquiry, Chapter 5.

[154] 1997 Euthanasia Inquiry, Chapter 5, pp €0—4

[155] 1997 Euthanasia Inquiry, Chapter 5, pp 22a#8d Appendix 3.
[156] 1997 Euthanasia Inquiry, Appendix 3, p..198



