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Independent Officers of Parliament—~Fact or fictiohRe role of Parliaments in
safeguarding the independence of Officers of Paréiat

A case study using the Office of the Auditor-Geharaelected Westminster systems
of government (UK, NZ and two Australian jurisdais—Commonwealth and
Australian Capital Territory)

Introduction

The origin of the concept of Officers of Parliameah be traced back to the United
Kingdom (UK) Parliament (UK House of Commons, 2008kcording to Erskine
May (2004), the term is used to denote that soatetsiry office holders have a
special relationship with Parliament and to hightithat these officers are
independent from the Executive Government (VICPAEMG6; May, 2004). Herein
are the defining attributes that distinguish indejent Officers of Parliament, as
statutory officer holders, from other statutoryicgfholders. In practical terms,
Officers of Parliament, perform work on behalf loé tParliament and not the
Executive Government.

Parliaments create Officers of Parliament, sudhas\uditor-General, in order to do
their work more effectively. They assist Parlianseio carry out their oversight and
accountability functions. Given the nature of thiele and relationship with the
Parliament, Parliaments thus have an obligatidodk after them in terms of
safeguarding their independence, ensuring they aawappropriate legislative
mandate and are appropriately resourced to effdgtoarry out their mandated roles
and responsibilities (Sendt, 2002; Grove, 2002).

The basis on which this protective role is fountedell captured by the NSW
Independent Commission Against Corruption (ICAC)r@aissioner, lan Temby
(1993, pp. 7-8):

It is Parliament that creates all of these bodmekitis Parliament which must look after
them...First, because parenthood brings respoitigibilSecondly, because those not
directly affected can appreciate that the propéiopmance of functions, simply by doing
the job laid down by legislation, can involve thakimg of inconvenient decisions.
Thirdly, because the Parliament directly distildl aeflects the will of the people in a way
that the government and the bureaucracy neverrchnever will.

There is evidence in the literature that Parliam@msome Westminster systems of
government, in particular Australian systems aspamed with the UK, New Zealand
(NZ) and Canada, are either not capable of, oingilio offer, the sort of protection
put forward by Temby (1993) in terms of the ledgusta fulfilling a role ‘as a
protective instrument’ (Wettenhall, 2010a, p. I)tfweir Officers of Parliament.

A principal requirement of the Legislature’s prdiee role needs to be concerned
with safeguarding the independence of Officersafi@nent. For Officers of
Parliament to be able to effectively examine thégsmance and actions of executive
government, independence is a necessary requisitbe case of the Auditor-
General, the importance of independence of thisitstiy office to parliamentary
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oversight is summarised by the Commonwealth Joamh@ittee of Public Accounts
(JCPA, 1989, p. 58):

In order that the Auditor-General’s audits and repbe accepted as valid, it is essential
that the Auditor-General should not be subjectbsuspected of being subject to
pressure from the Executive or Legislative armgafernment to report in one way or
another. In other words, his independence is fonatidial to the objectivity of his
judgements and acceptance of the latter. Withtattit®ry independence there could be
doubts over whether he impartiality exercises tigfions.

Further, according to Wettenhall (2010a), in theecaf the Auditor-General, at the
International Organisation of Supreme Audit Ingitns (INTOSAI) Conference in
2004, at which the INTOSAI Principles of Indepencewere adopted, there was
general agreement that most legislatures were &k relation to their own
governments to be able to safeguard the indepeedsdrtbeir Supreme Audit
Institutions, such as Auditors-General.

On the basis that Parliaments have a special guenilationship with Officers of
Parliament, this paper is examining whether Padiaisiare doing enough (in terms
of capability, capacity and willingness) to safegugr secure) the independence of
Officers of Parliament.

This will be explored using the Office of the AumlitGeneral in selected Westminster
style Parliaments (UK, NZ and two Australian jurcgtbns—the Commonwealth
Parliament and the Australian Capital Territory&gislative Assembly). The degree
to which Auditors-General in these jurisdictions ardependent, i.e., subject to
executive influence, will be assessed as a meanstefmining the extent to whether
the respective Parliaments are doing enough t@safd the independence of their
Auditor-General.

Whilst a number of parameters can be used to adsesiegree to which an Auditor-
General is subject to executive influence, thisgpapll use: (i) the extent to which
the Auditor-General’'s budget appropriation is detieed by the Executive; and (ii)
the extent to which the Auditor-General’s appoimingan be influenced by the
Executive. The literature indicates that thesamaters are critical to the
independence of the Auditor-General (Robertson920Q@ghill, 2004; Funnell, 1996;
1995).

Before examining the selected jurisdictions, t@lelsh the research frame and
context, this paper will first discuss the conceipDfficers of Parliament, the
Auditor-General as an Officer of Parliament, and/tibe independence of Auditors-
General is constructed and interpreted.

The paper concludes that the unlike their countespa the NZ and UK Parliaments,
the Australian Commonwealth Parliament and the raliah Capital Territory’s
(ACT) Legislative Assembly could do more to safaguhe independence of their
respective Auditors-General, as Officers of Parkamn
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Research frame and context

Officers of Parliament

The concept of an Officer of Parliament, who perfsmwork on behalf of Parliament,
has developed over the last three decades or pantéy in response to a decline in
what has been referred to as the traditional nagfaninisterial responsibility, but
also because the process of government has becareecamplex and difficult for
citizens to access (UK House of Commons, 2003; VWE®, 2006).

Consequently, Officers of Parliament and their eetige roles have not only emerged
to assist Parliaments to carry out their oversagitt accountability responsibilities but
they have also evolved as principal players inifesstminster accountability model
and audit system of democratic governance (VICPARIDS; UK House of
Commons, 2003).

Historically, the cornerstone Officers of Parliarhbave been Auditors-General and
Ombudsmen, whose principal role has been to exatheactions of executive
government and to report the outcomes of those imedions to Parliament.
However, recently there has been a move to alsmodse Electoral Commissioners
as Officers of Parliament. This is on the basad their Office plays a role in
protecting fairness in elections on behalf of Ranént and its electors (VICPAEC,
2006, Grove, 2002).

As noted previously, the term Officer of Parliamestused to denote that some
statutory office holders have a special relatiopstith Parliament and to emphasise
that these officers are independent from the Exez@overnment (VICPAEC, 2006;
May, 2004).

Characteristics of Officers of Parliament

A 1989 report by the NZ Parliament’s Finance angdaditure Committee identified
five criteria for determining or establishing anfi©ér of Parliament. These criteria
are:

= an Officer of Parliament is created to provide aathon the arbitrary use of
power by the Executive

= an Officer of Parliament must only discharge fumes$ which the House of
Representatives itself, if it so wished, might garut

= Parliament should consider creating an Officerafipment only rarely

= Parliament should from time to time review the appiateness of each
Officer of Parliament’s status as an Officer oflRanent, and

= each Officer of Parliament should be created iras#p legislation principally
devoted to that position (VICPAEC, 2006; NZFEC, 998

The Victorian Public Accounts and Estimates ConariifVICPAEC, 2006), in its
Report on a Legislative Framework for Officers aflRamentwas of the view that
the defining characteristics Officers of Parliamard that they are:

= established in a generally standard way by an APaoliament
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= appointed and dismissed with Parliamentary invokem

= overseen by a statutory Parliamentary committeelwisi also responsible for
budget approval, and

= required to report to a specific Parliamentary cotia®.

To assist with determining whether a statutorycefiholder is an Officer of
Parliament, the VIC PAEC (2006, p. 8) further noteds Report on a Legislative
Framework for Officers of Parliamethat:

...the categorisation of officers of Parliament defseon whether the functions and
responsibilities of a particular office-holder @mémarily directed to serving the interests
of Parliament rather than the executive governménbther words, are the functions and
responsibilities of an office-holder concerned witlependent review or scrutiny of the
implementation of executive government policy ohdieof Parliament, or do they
constitute, even with a clear and vital independgattus, an inherent element of the
policy framework of the government or have a jualicole.

In summary, an Officer of Parliament, is considaxetle an arm of the Parliament
and not the Executive Government. Their principéa is to assist Parliaments to
fulfil their oversight and accountability responsties.

The Auditor-General as an Officer of Parliament

As noted previously, the Auditor-General is consedeto be one of the cornerstone
Officers of Parliament. In a Westminster systeng@mfernment, the Office of the
Auditor-General is a key accountability mechanisnwihich Parliaments hold the
Executive Government to account (Clark, 2005; Se2@@2). The literature refers to
the role of the Auditor-General within the Westnti@rsaccountability model as a
‘core element of parliamentary oversight’ (Sen@®)2, Coghill, 2004).

Supreme audit institutions

In the Westminster accountability model and aughtesm of democratic governance,
the Office of the Auditor-General is classed asShpreme Audit Institution (SAl).
The World Bank (2001) defines SAIs as:

...national agencies responsible for auditing govermmevenue and spending. Their
legal mandates, reporting relationships, and effecess vary, reflecting different
governance systems and government policies. Rirtphimary purpose is to oversee the
management of public funds and the quality andibilégl of governments’ reported
financial data.

The literature indicates that there are three mgjmes of SAls: (i) the Judicial system
also known as the Napoleonic system; (ii) the Wasttar system also known as the
Anglo-Saxon or Parliamentary system; and (iii) Board system also known as the
Collegiate model/system. Each SAl type, and ifgl@mentation, is indicative of
different governance and auditing regimes (WorldiB£001).

Under the Westminster system, the SAI is fundaniigmlated to the system of

Parliamentary accountability (World Bank, 2001),emthe overriding emphasis is
on the Auditor-General’s relationship to Parliamenhhis has been described as:
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The Auditor-General is an office whose purpos® igrbvide credible assurance to
Parliament on governmental performance. Credigdeir@nce can only be provided by
ensuring that the Audit Office is independent aoohpetent (OCAG NZ, 1995).

According to the former NZ Prime Minister, if thele of the Auditor-General in
holding the Executive Government to account on lhefdarliament is not done
effectively, the whole system of accountabilityggivernment is weaker (Clark,
2005).

Therefore, for the Westminster accountability maated audit system of democratic
governance audit system to function properly, guiees:

...the interested knowledgeable and active involvaroéRarliament to follow up the
reports and opinions produce by the Auditor-Genetitimately the legislature holds the
Government to account; the Auditor-General givékatinformation and tools to do so
effectively. If Parliamentarians, especially th®@ do not act on the Auditor-General's
work, the system will not function effectively. flament needs to ensure that the
Government responds to its recommendations anereitiplements them or explains
why it is not doing so (DFID, 2005).

Westminster accountability model

In the Westminster accountability model and aughteam of democratic governance,
Parliament is supreme, with the authority for goveental activity, in particular the
raising and spending of taxes, derived from Pasiaimm The Executive Government
is accountable to Parliament for its use of resesiend powers conferred by
Parliament (Sendt, 2002; Barrett, 1996).

As part of the accountability arrangements, Paiianseeks a guarantee from an
independent source—the Auditor-General. The Audigeneral’s role is:

...to report to Parliament on how government agermieperating and accounting for
their performance in accordance with Parliamemisritions. To be credible such
assurance must be seen to be independent and emin(tndt, 2002, p. 2).

Fundamentally, the literature posits that the de¢goevhich the Auditor-General is
able to effectively contribute to the Westminstec@untability model requires
independence (Coghill, 2004; Funnell, 1996).

In summary, the Auditor-General is tasked prindipadith scrutinising the
performance and actions of the Executive Governmeitehalf of Parliament:

The office of the Auditor-General provides a catitink in the accountability chain
between the public sector, and the Parliament lamddmmunity. It alone subjects the
practical conduct and operations of the pubic sexd@ whole to regular investigations
and review...The Auditor-General is the Parliameptiscipal informant on the
performance of the administrative system (quote@'Meil and Wilkins, 2004, pp. 36—
52).
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Constructing and interpreting independence of Audit ors-General

Importance of independence

For Auditors-General to effectively hold executy@/ernments to account they must
be independent. As such, the Office of an Aud@emneral is considered a non-
executive agency, specifically established to loependent of the Executive
(Wettenhall, 2010a; JCPAA, 2008a).

The former Victorian Premier, Steve Bracks (19989pkasises the importance of
independence for the Auditor-General:

The need for an effective and independent Auditen&al is almost universally accepted
as a hallmark of our democratic institutions. Puglitor-General plays a pivotal role in
supporting parliament in its function of authorgsiand supervising the spending of

public money by the executive

Further, the importance of independence for an dudbeneral, as being a necessary
requisite in holding executive government to ac¢auvas highlighted by the
Commonwealth Joint Committee on Public AccountdP@C1996) in its report,
Guarding the Independence of the Auditor-General

...the independence of the Auditor-General is fumelatal to public accountability...

Constructing and interpreting independence

The literature suggests that there are differenstractions for interpreting the
independence of an Auditor-General. Broadly speaktiese can be organised into
two groups—substantive (unconditional, real, unijeal) versus conditional
(functional, symbolic, qualified) independence (#@#; 1996; Funnell 1995; 1996;
Taylor 1995).

Whilst the different constructions of independenae be theoretically organised into
two groups, the independence of Auditors-Generaaimous jurisdictions will be
located somewhere between the two groups. Whefaiditor-General is positioned
will be reliant on the degree to which they arejscixto influence from the Executive,
or alternatively, the degree to which their respedParliament is involved with
various aspects of their management.

Some in the literature regard independence to agmfitree elements— legal, fiscal
and political elements (Coghill, 2004; Funnell, &9Barrett, 1996). Each of these
elements is discussed below.

= Legal independence provides a statutory framewaakis concerned with
protecting the individual that holds the OfficeAaiditor-General. It also
specifies behaviour which could be interpretechéeriering with the
functions of the Auditor-General (Coghill, 2004;rfaell, 1996).

PLPP — Major Assignment: Research Paper (Andrefe@u- 14 January 2011— Student ID 139871 p. 76of 2



= Political independence is concerned with ensuradg mo overt or covert
attempts can be made by political actors to infteetie work of the Auditor-
General (Coghill, 2004; Funnell, 1996).

» Financial independence is concerned with ensuhagthe Auditor-General is
not reliant on appropriations at the initiativetioé Executive Government
(Coghill, 2004; Funnell, 1996).

An Auditor-General with substantive independencenissidered to have legal, fiscal
and political independence (Funnell, 1996). An ikardGeneral with conditional
independence would be regarded, in the main, asdpéagal and political
independence (Funnell, 1996; Taylor, 1995).

Barrett (1996) argues that conditional or qualifiedependence signifies limited
effectiveness and is likely to result in qualifi@ccountability. In terms of the
Westminster accountability model this would notabaéesirable outcome for
Parliaments and the respective communities theseser

In summary, conditional independence, amongst dhegs, means that the Auditor-
General does not have financial autonomy, thahesAuditor-General is dependent
on the Executive for its funding.

Substantive independence, on the other hand, exists

...if the Executive is not permitted to determihe brganisation of the public sector audit
office, including staffing levels and position cgteies, the executive cannot influence
the program or conduct of audits and the dismigsglment and appointment of the
Auditor-General are beyond the sole discretiorhefExecutive (Funnell, 1996, p. 113).

Capture of independence

Where a state of conditional independence existagdan the literature argue that
executive governments have captured the indeperd#rtbeir respective Auditor-
General (Wettenhall, 2010; Funnell, 1996; 1995;|3iay1995).

Those with this view posit that an executive goweent has much to gain by the
existence of an Auditor-General, as an Officer afliBment, who is projected to be
independent, on the basis that conditional indepecel provides an executive
government with:

...the means with which it can signal to the eled®iis competent management and its
respect for the conventions of Westminster findrasiaountabilityfhowever, still
provide it with the means to indirectly exert cafit{Funnell, 1996).

Further, Funnell (1996) suggests that:
The executive has much to gain by the existeneepiblic sector auditbwho is
perceived to be independent.

YFunnell (1996) defines public sector audit as cosepoof two elements: (i) the public sector auditor,
called the Auditor-General in Australia, and théoefrs of the public sector auditor who carry d t
audits.
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In evidence to the ACT Standing Committee on Pubticounts (ACT PAC),
inquiring into the ACTAuditor-General Act 1996Professor Wettenhall (2010b,
pp. 41-42) highlighted this issue:

So you get that kind of dilemma here: governmeahestb show they have got them, to
show that they are nicely accountable, transpanethtso on, but they do not want to help
them to do their jobs very effectively.

Former Commonwealth Auditor-General, John Tayl®98, p. 6), commented that
the Executive can:

...slowly and insidiously poison independence, inag that makes it difficult to prove
but which inevitably also causes problems.

In the case of the Commonwealth Auditor-Generahrell (1996, p. 110) argues that
the independence of the Auditor-General has beempireted as substantive, yet the
Executive can still exert control over the fundasgthe Office is reliant on
appropriations at the initiative of the Executivev@rnment—the Auditor-General is
thus a recipient of conditional independence.

To illustrate the perspective of the Executive webard to independence, in
responding to whether the annual budget for the A@Qditor-General should be set
by the ACT Legislative Assembly, and not by the &xere Government, the ACT
Government (2010, p. 4) submitted to an ACTPAC ingthat this was not necessary
as:

There were already provisions in the current Aaneure the independence of the
Auditor-General and her office from the Executive.

However, as discussed, irrespective of a declaratiohe statute that provides legal
independence, for example, that the Auditor-Gensnabt subject to direction, where
an executive government has influence over the éuafgan Auditor-General, there
is no financial independence and a form of condélmr functional independence
must therefore exist.

In summary, where an executive government hasaatlaontrols over the Auditor-
General, for example in determining the budget apation and/or appointment,
their independence is conditional or qualified.

Executive influence on independence

As mentioned previously, the case study, latehis paper, assesses the degree to
which selected Auditors-General are subject to @thee influence as a measure of
whether Parliaments are doing enough to safegutiice@ of Parliament. Whilst
there are a number parameters which can be ushdttos, this paper will use: (i) the
extent to which the Auditor-General’s budget appiaton is determined by the
Executive and (ii) the extent to which the Auditéeneral’s appointment can be
influenced by the Executive. The literature sug¢gésat these selected parameters
are critical to the independence of the Auditor-&ah(Robertson 2009; Coghill
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2004; Funnell 1996; 1995). The rationale for satgcthese parameters and the
consequent impact on independence is detailed iandssed below.

Extent to which the Auditor-General’s budget approp riation is determined by the
Executive

In its inquiry examining a legislative framework fOfficers of Parliament, the VIC
PAEC (2006) heard arguments that the involvemeth@Executive Government in
setting the budgets for Officers of Parliament tedior threatened the independence
of these Officers and that there was strong sugpoRarliament to have the final say
in determining the budget appropriation for the AaidGeneral.

The VIC PAEC (2006, pp. 80-81) stated:

The Committee is aware that if officers of Parliatngre not adequately resourced, it will
impact on the effectiveness of their offices. §a#rding the budget of the Ombudsman
and the Auditor-General is particularly importaivtes the crucial and strategic role they
both play in scrutinising and reviewing governmactivities.

According to Funnell (1996, p. 118) the:

...greatest threat to the operation of an indepengdblic sector audit office in
Australia,...has been the auditor-general’s deperadlendhe executive for the resources
necessary to meet the audit mandate.

In the contrast, interviewees participating inwdsgtwith regard to the Auditor-
General, as one of the key accountability mechanisynwhich Parliaments
contribute to good governance with particular refee to the Parliament of the
Commonwealth of Australia and the ACT Legislativesambly (Coghill 2004, p. 8)
commented:

... felt that it would be politically very difficulto deny adequate funding to any Auditor-
General who was held in good standing by the conitmun

Notwithstanding these sentiments, since that stooth the Commonwealth and ACT
Auditors-General have publicly expressed conceganding their budget allocations
and the consequent impact on their capacity toigeowhe level of audit services
expected by their respective Parliaments.

Where the Executive Government has control or erfte over an Auditor-General’s
budget this can indirectly affect the mandatedsaled responsibilities of Auditors-
General and impact on parliamentary accountability.

First, the dependence of the Auditor-General orafipopriation of funds from the
Executive Government to carry out its mandatedtions undermines or indirectly
influences independence (Coghill, 2004; Funnellel 9995).

For example, the ACT Auditor-General over a nundferears has had repeated
requests for additional appropriations not apprdwethe ACT Government. In a
submission to the ACT PAC inquiry into tAaiditor-General Act 1996he Auditor-
General (ACT AG 2010a, p. 7) stated:
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The Auditor-General cannot be absolutely indepenidéine government of the day has
the ability to control the resources availableht® Auditor-General. Although an
Auditor-General may have a sufficiently broad maagdand discretion regarding the
manner in which she or he discharges the legisfatattions, the Auditor-General’s
capacity to properly and fully discharge those fioms is limited unless there is a degree
of certainty that the resources needed to do sa\aiable.

In evidence to the ACT PAC, the ACT Auditor-Gend010Db, p. 24) further
commented that independence regarding her budged@gmtion was paramount to
ensure that:

...the government of the day could not controlrds®urces of the audit office in such a
way that it could affect the way we perform ourdtion.

The literature indicates that there is always pidefor these ‘watchdogs’ to be
under-funded, particularly after an adverse reporthe operations of the
Government (Editorial, 2010; VIC PAEC, 2006; Samti2004; Funnell, 1996;
Temby, 1993). Funding oversight by Parliament wadfeguard against this
situation.

Control of the resources of integrity agenciesyamn-executive bodies, such as the
Auditor-General, by the Executive has been refetoday Normanton (1966) as a
‘constitutional anomaly’. This impediment is oftelewed as exposing integrity
agencies ‘to the vagaries of the executive’s mefieyhnell, 1996, p. 118).

Second, control over financing can indirectly iféee with the audit program and
conduct of audits. It does this by limiting thedMar-General’s resources and hence
capacities to carry out performance audits (orbems that in many jurisdictions
financial audit costs are recovered through feeégpbrformance audits, in the main,
are funded through direct appropriation) (JCPAA)&4 Coghill, 2004; Funnell,
1996).

For example, in its inquiry into the Commonwealtbv@rnment’s efficiency dividend
and its impact on small agencies, the Joint Coremitin Public Accounts and Audit
(JCPAA, 2008a) reported that due to current fundimgngements, the Australian
National Audit Office (ANAQO) had been forced to tee its audit coverage. The
ANAO had informed the JCPAA that, for the first 8pits budget situation would
necessitate a reduction in its planned audit pragrin evidence, the Commonwealth
Auditor-General told the JCPAA (2008c, p. 2):

To quantify the impact on the Audit Office, thisayeghe impact of the efficiency dividend
is just over $2 million which, in our language andc way the committee will
understand, is about five performance audits a y&hrs is the direct impact of the
efficiency dividend on an organisation like the Kudffice.

In its submission to the JCPAA inquiry, the ANAQ(B, p. 7) commented that a
reduced audit program ‘is not in the long-termiests of the Parliament, the
Government, or the community’. In its report, I&PAA (2008, p. 15) agreed with
this statement noting that ‘the ANAO is the fromdliin ensuring government
accountability and integrity. The Parliament i$ served well by a reduction in the
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ANAOQO'’s audit work program’. A diminished performamaudit capacity as a
consequence of reduced funding directly impactgawernance and accountability
(JCPAA, 2008a).

This is on the basis that whilst financial auditprgvides some assurance at a point in
time, it does not provide audited agencies, Padr@sior communities with any
assurances about government performance (Clark, ¥ndt, 2002). Performance
auditing provides such assurances but will alwayatlrisk when funding is reduced.

In summary, the independence of an Auditor-Gereaalbe compromised by
continued reductions or cuts to funding (Editor2010). Where the Executive
Government ‘holds the purse strings’ (Violante, @01t has the ‘opportunity
indirectly and thus, less obtrusively, to influenbe auditor-general’s independence
by hampering their work’ (Funnell, 1996).

Removing responsibility for the allocation of butlfgending determinations to the
Auditor-General from the Executive Government t® Brarliament:

...would certainly lessen the likelihood of the AodGeneral’s Office being “punished”
by a government embarrassed or upset by reveladformruption or wrongdoing
(Editorial 2010, p. 6).

In various jurisdictions, respective executive goweents have considered such
freedom as inconsistent with their constitutiongiht to determine spending levels for
agencies that receive appropriations from ParlidrMolante, 2010; Lawson, 2009;
Coghill, 2004; Funnell, 1996, Taylor, 1995; Wal987T).

For example, the ACT Chief Minister was reportegagng that ‘to have the
Assembly, and not the Government, set the Auditenésal’s budget undermined the
Westminster system, and was not done anywhererelbe country’ (Violante, 2010,

p-1)
Further, the ACT Chief Minister commented (in Viale, 2010, p. 1) that:

I would regard it as a very significant departunt the notions of cabinet responsibility
and executive government for the legislature te tato itself the distribution of public
monies.

It is important to emphasises that when talkingualfimancial independence, such a
state, is not advocating for funding determinatitmsircumvent the budget process;
be unconstitutional, in terms of suggesting thaheyobills can be introduced by
anyone other than the Executive; or advocatingtti@®uditor-General be provided
with whatever budget they so desire but ratherttiere be more transparency and
consultation about how the resources of the Auditeneral are decided (Funnell,
1996; Taylor, 1995). This can be achieved by enguhat the funding of Auditors-
General are not subject to executive financial mstut rather are subject to
parliamentary financial controls (VIC PAEC, 200&aell, 1996).

Loney (2004, p. 3) has emphasised in relation tbdP@ent having a role in
determining the funding for the Auditor-Generalttha
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While some may wish to argue that this is interfgnivith the Government’s ability to
plan and direct resources as it believes apprapiteghould be borne in mind that in the
Westminster tradition the Auditor General's duties carried out on behalf of the
Parliament, and are the linchpin of parliamentargrsight

Auditors-General with financial independence opematurisdictions where their
budgets are determined with some form of Parliaargrivolvement.

A constitutional impediment is often cited by exeoe governments as the grounds
on which their Auditor-General may not have finah@andependence. However,
notwithstanding this, there are ways an executoxegiment can improve the
transparency of funding to their Auditor-Generahis can include:

= prior to a government’s finalisation of its annbalget, the Parliament, via its
delegate, usually the Public Accounts Committee P&dD seek advice from
Treasury on the overall fiscal parameters expeatel®partments and
agencies. This can be taken into account whemme@nding to government
an appropriate level of funding (PAEC, 2006, p. 82)

= the Parliament, via its delegate, usually the P&€onsulted on the draft
budget estimates for the Auditor-General and reporthe Parliament, and
Treasurer as to its recommendation, and

» the Parliament, via its delegate, usually the PA@$ a public hearing on the
Auditor-General’s budget estimates.

In summary, if the budget for the Auditor-Genesapart of the Parliament’s
appropriation, or a separate appropriation, a nfugher level of independence from
the Executive is demonstrated than if it is parthef general appropriation, or the
least desirable, is a practice where it comprisesqf the budget for a Minister’s
portfolio (Coghill, 2004). Further, whilst how tiending is allocated in terms of
appropriation influences independence, the degreéiich the Parliament has input
into the determination of the budget, as outlinkedve, also influences independence.

Extent to which the Auditor-General’'s appointment ¢ an be influenced by the Executive

The literature suggests that the Auditor-Generatiependence is compromised from
the beginning if selection is by the Executive alomore recently there has been a
‘trend to introduce stronger, statutory mechanismensure some form of
Parliamentary involvement in the appointment precesAuditors-General
(Robertson, 2009, p. 10; Coghill 2004).

A range of legislative alternatives (Robertson02®. 10) are available and include:

= arequirement for the Executive to consult withdlera of political parties
and/or a Committee of Parliament as well as thelsgreand President

= capacity for Parliament or a Committee of Parliatterveto an appointment
proposed by the Executive

= capacity for Parliament or a Committee of Parliatmiemecommend an
appointment to the Executive

= appointment directly by the Parliament or a Comemitbf Parliament, and

= the appointment is made from candidates recommelngled independent
external body (not used in Australian or New Zedlpmisdictions).

PLPP — Major Assignment: Research Paper (Andree@u- 14 January 2011— Student ID 139871 p. 13Z50f



A 2009 survey of Australian and NZ audit legislatexamining the independence of
Auditors-General commented:

If an appointment is made on the recommendatiaméyParliament or a Committee of
Parliament, it ensures that the appointee hasathigdence of the Parliament, and also
enhances the transparency of the appointment gr¢Rebertson, 2009, p. 10).

In summary, if the appointment of the Auditor-Gealés made on a recommendation
of Parliament, or a Parliamentary committee, a mhigher level of independence
from the Executive is demonstrated as opposedetappointment being made on a
recommendation of the Executive. Further, a recendation of the Parliament or a
Parliamentary committee, signals greater transparetith regard to the process.

A case study of selected Auditors-General in
Westminster style Parliaments

As noted earlier in this paper, to assess whetadiafhents are doing enough to
safeguard the independence of their Officers olidaent, case studies using the
Office of the Auditor-General in selected Westmengtyle Parliaments (UK, NZ and
two Australian jurisdictions—the Commonwealth angsk&alian Capital Territory)
will be examined. The degree to which Auditors-@ahin these jurisdictions are
independent, i.e. subject to executive influend#,be assessed as a means of
determining whether the respective Parliamentslaimgg enough to safeguard the
independence of their Auditor-General. This wéldssessed by the extent to which
the respective Parliaments are involved in: (ipd®ining the budget for the Auditor-
General; and (ii) appointment of the Auditor-Geherslternatively, this assessment
could be viewed as: (i) the extent to which the ikardGeneral’s budget
appropriation is determined by the Executive; andhe extent to which the Auditor-
General’s appointment can be influenced by the &bee.

The literature suggests that these selected pagesraae critical to the independence
of the Auditor-General (Robertson, 2009; Coghillp2; Funnell, 1996; 1995). The
rationale for selecting these parameters and theeguent impact on independence
has been detailed and discussed earlier in thisrpap

United Kingdom Parliament
Degree of Parliamentary involvement in determinaiid budget
Reforms introduced in 1983 to the UK National Audltt (the NAO Act) created for

the first time, according to Funnell (1996), a peibludit function with a high degree
of independence.

A key aspect of these reforms was focused on asidgethe Executive Government’s
direct control over the budget for the Auditor-Gexte The implementation of this
reform wrested financial control from the Executigeghe Parliament. The budget
appropriation for the work of the UK NAO is now pided separately by Parliament
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on the basis of budgeted estimates submitted bM&®@ to the Public Accounts
Commission. The Commission, a statutory authoistyegarded as the public sector
auditor’s advocate to Parliament (Barrett, 1996)riall, 1996).

The Commission’s role is to oversee:

... the budget of the National Audit Office ajappoint] the independent financial auditor
who audits the National Audit Office. The Commassconsists of the Chairman of the
Public Accounts Committee, the Leader of the Hqas8abinet Minister) and seven other
Members of Parliament, none of whom can be Minisf¢tCPAEC, 2006, p. 34).

Degree of Parliamentary involvement in the appoegrbof the Comptroller and
Auditor-General

The UK Comptroller and Auditor-General is an Officé the House of Commons
and is appointed:

.. by a process which involves agreement betweeRtime Minister and the Chairman of
the Committee of Public Accounts, and also theqipies of the Commissioner for Public
Appointments’ Code of Practice (UK House of Commbitsary, 2008, p. 13)

The appointment process requires that a pre-appeitthearing be held. The
Comptroller and Auditor-General designate appeafsrb the Select Committee on
Public Accounts ‘after the Government and the Cbhithe PAC have agreed his/her
name but before the debate on the motion for hislhpointment’ (UK Government
2009, p. 11).

The pre-appointment hearing provides select coregstivith the opportunity to
publicly:

... take evidence from candidates for certain, kdylipappointments before they are
appointed. Hearings are in public and involveglect committee taking evidence from
the candidate and publishing a report setting freicbmmittee’s views on the candidate’s
suitability for the post. Hearings are non-bindingut Ministers will consider any
relevant considerations made by the committee beafeciding whether to proceed with
the appointment (UK Government, 2009, p. 2).

The process is finalised:

...on a motion of the House of Commons moved follgnagreement between the Prime
Minister and the Chairman of the Public Accountsn@uttee (UK House of Commons
Library 2010, p. 11)

In summary, the UK Parliament has significant imeshent in the appointment of the
Comptroller and Auditor-General. The appointmanniade on a motion by the
House of Commons, after a consultation procesdriliatves the Chair of the Select
Committee on PACs and a public pre-appointmentihgat which the proposed
appointee appears.
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New Zealand Parliament
Degree of Parliamentary involvement in determinatid budget

Reforms to the NZ Public Audit Act in 2001 reinfecrtthe independence of the NZ
Auditor-General. According to the Prime Ministétlze time, Helen Clark (2005),
prior to these reforms, the statutory frameworkegoing the Auditor-General’s

office ‘was widely regarded as unclear, and outep with modern public sector
practices’ (Clark, 2005). A key aspect of thedermas was focused on addressing the
Executive Government’s direct control over the betdgr the Auditor-General.

Similar to the UK reforms, the NZ reforms, amonggter things, transitioned control
of the budget for the Auditor-General from the Bxac to the Parliament.
Amendments to the NZ Audit Act severing any consitihal connection between the
Audit office and the Executive Government made plussible. This provided the
statutory independence necessary for the NZ Autemeral to carry out their
mandated roles and responsibilities, in partictilat ‘the responsibility for resourcing
the office is now the responsibility of the parliamt, not the executive’ (Clark, 2005).

In practice, the NZ Parliament’s involvement inedatining the budget for Auditor-
General is managed by the Officers of Parliamemh@dtee. This Committee
determines the budget for the Auditor-General, iarathaired by the Speaker and
there is no government majority on the CommitteeafBe, 2005, p. 4).

Degree of Parliamentary involvement in the appogiof the Auditor-General

Stemming from the reforms to NZ Public Audit Act20801, the NZ Parliament’s
involvement in the appointment of the Controlled @&uditor-General is significant.
As a consequence, the extent to which the Execa#imeexert influence is minimised.

Six months prior to the expiry of the term of amséirg Officer of Parliament, the
Speaker, as Chair of the Officers of Parliament @dttee will commence
consultation with parties represented in the Hahsaugh the Officers of Parliament
Committee about a new appointm@dZ Parliament, 2002).

In the case of the Controller and Auditor-Genetad, Treasurer, as the responsible
Government Minister, is notified of the commencetradrthe consultation process
and is invited to participate in the proc@§Z Parliament, 2002).

Whilst any Member of Parliament can propose nonsrieean appointment, in
accordance with the procedures for appointing dic€@fof Parliament, the
responsible Government Minister is recognised &mpaa lead role in put forward
nominees for consideration. The responsible Gawent Minister also participates
in the deliberations of the Officers of Parliam@ummittee with regard to the
appointment{NZ Parliament, 2002).

Once a proposal for the appointment of the Comtr@hd Auditor-General is
unanimously agreed to by the Officers of Parlian@mtnmittee:
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A recommendation for an appointment that is corezliin pursuant to these procedures
[for the Appointment of an Officer of ParliamentjiMbe put forward to the House by way
of a Government notice of motion in the name ofltbader of the House (NZ Parliament,
2002, p. 4).

Australia—Commonwealth Parliament
Degree of Parliamentary involvement in determinatid budget

In accordance with the Commonwedhtblic Accounts and Audit Act 19%he
JCPAA, as the Parliament’s delegate, has a ratemsidering the draft budget
estimates for the ANAO, along with the level feesedmined by the Auditor-General.
The JCPAA makes recommendations on the draft bielgehates to both Houses of
Parliament and the responsible Minister (Prime Btam) for administering the
Auditor-General Act 1997JCPAA, 2008b; JCPAA, 2005).

Primarily, whilst the JCPAA, as the Parliament’sed@ate, has a role in considering
the budget estimates for the Auditor-General, erttain, they have a consultative
role only. There is some speculation given thengf the consultation that there is
limited opportunity for any funding changes to bada prior to the introduction of
the Appropriation Bills (Lawson, 2009). Whilst tAEPAA makes a
recommendation, in relation to the funding of tHeA0O, to the responsible Minister,
and also reports this to both Houses of Parliantkatfinal decision rests with the
Executive. According to Lawson (2009, p. 109):

...while involving Parliament in reviewing the opeoais, resources and performance of
the ANAO, the final decisions about the fundingpagements through appropriations are
determined as part of the Executive, and as amangr part of the total appropriations in
Appropriation Act (No 1). Perhaps the most tellagpect of the JCPAA’s role and the
significance of their involvement in the ANAO’s lgeting process is that the
Commonwealth budget is delivered in May each yatr the budget process starting in
November/December of the previous year. The JCBAlk delivers its report to the
ANAO's estimates in May, often only hours before thudget Bills are introduced into the
Parliament.

It could be concluded, that the involvement of Bragliament, via the JCPAA, in the
determination of the Auditor-General’s budget i8dimore than consultation and
could at times be considered symbolic. Alterndgivié could be viewed, as Lawson
(2009, p. 109) posits that with the current practibe relevance of the JCPAA’s
involvement is open to question’ in terms of sgtigf effective Parliamentary
involvement.

Degree of Parliamentary involvement in the appoenbof the Auditor-General

In accordance with the Commonwedhtblic Accounts and Audit Act 198ie
Commonwealth Parliament’s delegate, the JCPAA hatedn the appointment of
the Auditor-General and can veto a proposed appeint. \Whilst the JCPAA has a
role, the process would suggest that the Auditane®a is appointed by the
Executive and not the Parliament (Lawson 2009; taudbeneral Act 1997).
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In practice, on the basis of a recommendation byPitime Minister, and after
consultation with the JCPAA, the Auditor-Generapgpointed by the Governor
General, for a single term of ten years (Lawsor2@wealth Auditor-General Act
1997).

Notwithstanding that amendments to the Commonw@altilic Accounts and Audit
Committee Act 195ih 1997 provided the JCPAA with a role in the appoent
process, the involvement nonetheless is a constahe, irrespective of the power
to veto a proposed appointment. Lawson (20093pné6tes that this role:

Requires the Prime Minister to make a recommendaliat a majority of the JCPAA must
approve or reject within 44 days, and an appravdeemed if there is no decision. In
effect this means that a potential candidate isehdy the Prime Minister and subject
onlyto a veto by the JCPAA. The constitution andlgghtive arrangements for the
JCPAA demonstrate that a veto is unlikely with éhleeing either approval or no decision
(hence approval) of the Prime Minister’s prefercaddidate(recommendation).

Lawson (2009) argues that on the basis of the dvasnbership of the JCPAA,
which comprises nine government members and seganthe opposition (includes
independents and minor parties), coupled with taetice that by convention, the
Chair is a government member and has a deliberatitee(Lawson 2009; Public
Accounts and Audit Act 1951), that there will alvgaye a government majority on
the Committee. Lawson (2009, pp. 93-94) thus cated that:

The consequence of these arrangements is thaCth&AJs veto over the Prime Minister's
potential candidate is unlikely to fail with the joidty and deliberative vote held by
government members...clearly, however, the appointimiethe Auditor-General is
influenced and influenceable by the Executive §#-94).

Australia—ACT Legislative Assembly
Degree of Parliamentary involvement in determinaiid budget

The degree to which the ACT Legislative Assemblyiglved in the determination
of the ACT Auditor-General’s budget appropriatisrimited and could be regarded
as having a consultative role only.

In accordance with the ACAuditor-General Act 1996he Assembly’s delegate, the
PAC, is provided with a consultative role in deterimg the annual appropriation
funding available to the Auditor-General. The Coittee considers the draft budget
estimates of the Auditor-General and makes a recamdation to the Treasurer
regarding the proposed appropriation and provides'teasurer with the Auditor-
General’s draft budget.

This provision generates a process whereby theslagiyie Assembly, through the
Committee, advises the Treasurer regarding thediwajgpropriation for the
operations of the Audit Office for the year.

Whilst the PAC, on behalf of the Assembly, hasmapartant consultative role, it does

not have the power to approve the budget or recardnts approval to the
Parliament. Further, there is limited transpareniti regard to the PAC’s view on
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what it considers as an appropriate level of fugdor the Auditor-General’s Office.
This is on the basis that, unlike the JCPAA, thenBittee is not required to report

the outcome of its consideration to the Assemiblpwever, the PAC could resolve
that the Chair make what is called, a 246A Staternmetihe Assembly informing it of
the outcome of its consideration of the budgetresties. A majority decision of the
PAC would be needed to do this.

Degree of Parliamentary involvement in the appogiof the Auditor-General

The ACT Legislative Assembly, through its deleghaie PAC, has limited
involvement in the appointment of the Auditor-Gexldreyond that of a consultative
role.

In the ACT, the appointment of the Auditor-Genesainanaged by the Chief

Minister, who, on behalf of the Executive, conveagmocess to identify and consider
appropriate potential appointees. In accordante thheAuditor-General Act 1996
before appointing a person to be Auditor-Geneha,responsible Minister must first
invite the Chair of the PAC to comment on the psgmbappointment. The PAC can
veto a proposed appointment but the Act is silentvbat would happen should this
occur and this provision is yet to be tested.

Conclusion

There are implications for independence of the farebeneral when the Executive
can exert influence over various aspects of theinagement. As a consequence,
there has been growing support to legislate foatgranvolvement by the Parliament
in various aspects of the management of the Au@temeral (Barrett, 1996). In the
main, these reforms have been driven by an ingrgasiderstanding and appreciation
of:

= The relationship between greater involvement ofi@aent in various aspects
of the management of their respective Auditor-Gahand their
independence. Determining the extent to which adit@r-General is
vulnerable to executive influence is a good indicaff the respective
Parliament’s level of involvement in the varioupests of the management of
their Auditor-General. Essentially, minimising teetent to which an
Auditor-General may be subject to executive infeeewill automatically
provide for greater involvement by the Parliamerd gansition the Auditor-
General from a state of conditional independencibstantive independence.

= The Auditor-General, as an Officer of Parliament ¢at the Parliament
should have a greater role in various aspectsenf thanagement.

= That independence is a fundamental requiremerdditors-General to
effectively carry out their important role of agsig Parliaments to hold
executive governments to account.

As a means of assessing whether Parliaments werg doough to safeguard the
independence of Officers of Parliament, this pap@mined the Office of the
Auditor-General in selected Westminster style Barénts (UK, NZ and two
Australian jurisdictions—Commonwealth and Austnal@apital Territory). The
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degree to which Auditors-General in these jurisdicd were independent, i.e. subject
to executive influence, was assessed as a meaetarfining the extent to whether
the respective Parliaments were doing enough egsafd the independence of their
Auditor-General. That is, their respective invohant with regard to: (i)
determination of the budget for the Auditor-Gengeaald (ii) appointment of the
Auditor-General was assessed.

As a consequence of reforms over the last two agecadmore, the UK and NZ have
increased the involvement of their respective Baréints, and thus minimised
Executive involvement, in determining the budgeatrapriation and appointment of
their Auditors-General. As a consequence of tbesased Parliamentary
involvement in the management of their Auditor-Gahdhe UK and NZ Auditors-
General could be considered as recipients of satdstandependence.

This situation is in stark contrast to the Austmaljurisdictions—the Commonwealth
and the ACT—yprofiled as part of the case studye @kamination of these
jurisdictions found limited Parliamentary involventgin the main, a consultative role
only, with regard to the two parameters assesseterdmation of the budget
appropriation and appointment of the Auditor-Gehéhthere limited Parliamentary
involvement prevails there is opportunity for theeEutive to exert influence, for
example, in determining the resourcing of the AmrdBeneral’s Office which can
indirectly interfere in the programming and condofcaudits (Funnell, 1996). As a
consequence of the limited Parliamentary involvenmethe management of their
Auditor-General, the Commonwealth and ACT Audit@sreral could be considered
to be recipients of conditional or functional inéepgence.

In the case of the Commonwealth Auditor-Generalydan (2009, p. 90) concluded
that the:

..."Independence” delivered under the fcbommonwealth Auditor-General Act 1998]
essentially symbolic, and that avenues remainhi@iBxecutive to influence the Auditor-
General....the effectiveness of the formal regulatibthe Auditor-General’s
“independence” under the Act depends on a vigiRartiament (Lawson 2009, p. 90).

Some in the literature have advanced that by stinengng the independence of
Auditors-General and their offices from the ExeeatGovernment, and enhancing
the role of parliaments as both client and guardiafuditors-General, Parliaments
gain some traction in the ‘changing dynamics ofc&seand balances that pervade
Australian democracy’ (Halligan, Miller and Pow2607, p. 97; Kelly and Harris,
2001).

The Parliaments in the Australian jurisdictionsrexged thus need to do more in
terms of moderating the extent to which the Exeeutian exert influence over their
Auditors-General. This will be achieved only besk Parliaments having a greater
involvement in the various management aspectsenf Auditors-General. This
would transition the independence of these Audi@esieral from conditional to
substantive independence. By doing this the reéselarliaments and their
communities will be better served. However, as $@w(2009, p. 90) has
emphasised, as a matter of fact and not fictiae il always require ‘a vigilant
Parliament’.
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